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In  Volume  140,  the  opinion  in  Bogers  y.  Durante  commencing  on  page 
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Holders  of  the  original  edition  of  that  volume  are  requested  to  make  the 
correction. 


TABLE  OF  CONTENTS. 


TABLE  OF  CASES  REPORTED. 

Adams  v.  Bellaire  Stamping  Co 

Allen,  Cross  v. 

American  Net  and  Twine  Co.  v.  Worth ington 


Baker,  Thompson  v 

Bani,  Gage  v 

Bellaire  Stamping  Co.,  Adams  v. 
Bienville  Water  Supply  Co.,  Stein  v.    . 
Botsford,  Union  Pacific  Railway  Co.  v.   . 
Brewers'  Refrigerating  Machine  Co.,  Seitz  v. 

Briggs  t;.  Spanlding 

Bums,  Reynolds  v 

Butler  V.  Eaton 

Butler,  Thayer  v 


Caldwell  v.  Texas 

Carpenter  v.  Strange 

Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway  Co. 

V,  Roberts 

Claggett,  Metropolitan  National  Bank  v,     .        .        . 

Clapp,  McLean  v 

Consolidated  Safety  Valve  Co.,  Crosby  Steam  Gage  and 

Valve  Co.  v 

Continental  Insurance  Co.,  Craig  v.  .... 

Couch  V.  Couch 

Couch,  Couch  V 

Couch,  Hale  v 

Couch,  Johnson  v 

Couch,  Potter  v 

Craig  V.  Continental  Insurance  Co 

V 


PAGB 

539 
528 
468 

648 
344 
539  . 
67 
250 
510 
132 
117 
240 
234 

« 

209 
87 

690 
520 
429 

441 
638 
296 
296 
296 
296 
296 
638 


vi  TABLE   OF  CONTENTS. 

Table  of  Cases  Reported. 

PAGB 

Crosby  Steam  Gage    and  Valve  Co.  v.   Consolidated 

Safety  Valve  Co.       .        .        .        .        .        .        .441 

Cross  V.  Allen 528 

Crutcher  v.  Kentucky 47 

« 

Davis  V.  Patrick 479 

Denny  v.  Pironi .  121 

Eaton,  Butler  v.    .        . 240 

Eaton,  Pacific  National  Bank  v 227 

Equitable  Trust  Co.  v.  Fowler 384 

Equitable  Trust  Co.,  Fowler  v 384 

Equitable  Trust  Co.  v.  Fowler  (2)          ....  408 

Equitable  Trust  Co.  (2),  Fowler  v 408 

Equitable  Trust  Co.  (3),  Fowler  v 411 

Evans  v.  State  Bank 107 

Ewing,  Willcox  &  Gibbs  Sewing  Machine  Co.  v.         .  627 

Ferry  v.  King  County      .        ...        .        .     668,  673 

Fire  Insurance  Association,  Limited  v.  "Wickham  564 

Fort  Scott,  Hickman  v.            415 

Fowler  v.  Equitable  Trust  Co.  .    .  384 

Fowler,  Equitable  Trust  Co.  v.         .        .        .                .  384 

Fowler  v,  Equita.ble  Trust  Co.  (2)         ....  408 

Fowler  (2),  Equitable  Trust  Co.  i;.            ....  408 

Fowler  v.  Equitable  Trust  Co.  (3)         ....  411 

Gage  V.  Bani             344 

Garnett  and  others.  In  re 1 

Glover,  Patent  Clothing  Co.,  Limited  v.          ...  560 

Gorman  v.  Havird 206 

Green,  In  re 325 

Gregory  Consolidated  Mining  Co.  v,  Starr  .        .        .  222 

Griffith,  United  States  v 212 

Griswold  v.  Hazard 260 

Groom  Shovel  Co.,  Myers  v 674 

Gude,  Tuscaloosa  Northern  Railway  Co.  v. .        .        .  244 

Hale  V.  Couch 296 

Havird,  Gorman  v 206 


TABLE  OF  CONTENTS.  vii 

Table  of  Cases  Reported. 


PAOB 


Hayward,  Pullman's  Palace  Car  Co.  v 86 

Hazard,  Griswold  v.      ,                .        .        .        .        .  260 

Headrick,  Olcott  v 543 

Henderson  Bridge  Co.  v.  Henderson  City    .        .        .  679 

Henderson  City,  Henderson  Bridge  Co.  v.       .        .        .  679 

Hickman  u  Fort  Scott .        .        .        .        .        .        .  415 

Holmes,  Marshall  v. 589 

In  re  Gamett  and  others 1 

In  re  Green 825 

In  re  Mayfield,  Petitioner 107 

Johnson  v.  Couch 296 

Johnson  v.  St.  Louis,  Iron  Mountain  and  Southern  Bail- 
way  Co 602 

Johnson,  St.  Louis,  Iron  Mountain  and  Southern  Bail  way 

Co.  v.         . 602 

Jordan,  Schutz  v.  .        .        .  • 213 

Kentucky,  Crutcher  v 47 

King  County,  Ferry  v 668,  673 

Kneeland  v.  Luce 437 

Kneeland  v.  Luce  (2) 491 

Lau  Ow  Bew,  Petitioner 583 

Leadville  Coal  Co.  v.  McCreery 475 

Lipscomb,  Bector  v. 557 

Lochridge,  McNulta  v 827 

Luce,  Kneeland  v .        .  437 

Luce  (2),  Kneeland  v 491 

McAllister  v.  United  States 174 

McBride,  St.  Louis  and  San  Francisco  Bail  way  Co.  v..  127 

McClain  v.  Ortmayer 419 

McCreary  v.  Pennsylvania  Canal  Co 459 

McCreery,  Leadville  Coal  Co.  v 475 

McLean  v.  Clapp  .        .                429 

McLishv.  Boff                          ...*...  661 

McNulta  V,  Lochridge 327 

Magowan  v.  New  York  Belting  and  Packing  Co.    .        .  332 


viii  ..  TABLE   OF  CONTENTS. 

Table  of  Cases  Reported. 

PAGE 

Marshall  v.  Holmes 589 

Massachusetts  v.  "Western  Union  Telegraph  Co.               .  40 

Massachusetts,  "Western  Union  Telegraph  Co.  v.  .        .  40 

Mayfield,  Petitioner,  In  re 107 

Metropolitan  National  Bank  v.  Claggett      .        .        .  520 

Missouri,  Kansas  and  Texas  Raihvay  Co.,  United  States  v,  358 

Moline  Plow  Co.  v.  Webb 616 

Myers  v.  Groom  Shovel  Co. 674 

New  Orleans  Canal  and  Banking  Co.,  Smyth  v.      .        .  656 

New  York  Belting  and  Packing  Co.,  Magowan  v.        .  332 

Olcott  V.  Headrick 543 

Ormsby,  Parker  v. 81 

Ortmayer,  McClain  v 419 


Pacific  National  Bank  v,  Eaton    . 

Parker  v.  Ormsby 

Passumpsic  Savings  Bank,  Williams  v. 
Patent  Clothing  Co.,  Limited  v.  Glover   . 

Patrick,  Davis  v 

Pennsylvania,  Pullman's  Palace  Car  Co.  v. 
Pennsylvania  Canal  Co.,  McCreary  v,  . 

Pironi,  Denny  v 

Potter  V.  Couch 

Pullman's  Palace  Car  Co.  v.  Hay  ward 
Pullman's  Palace  Car  Co.  v.  Pennsylvania < 


227 

81 

249 

560 

479 

18 

459 

121 

296 

36 

18 


Rector  v.  Lipscomb 557 

Reynolds  v.  Burns 117 

Roberts,   Chicago,   St.   Paul,  Minneapolis  and   Omaha 

Railway  Co.  v. 690 

Roff,  McLish'y 661 

Rogers  v.  United  States  548 

St.  Louis  and  San  Francisco  Railway  Co.  v.  McBride  .  127 
St.  Louis,  Iron  Mountain  and  Southern  Railway  Co.  v. 

Johnson 602 

St.  Louis,  Iron  Mountain  and   Southern  Railway  Co., 

Johnson  v 602 


TABLE  OF  COXTEXTS. 


IX 


Table  of  Cases  Reported. 


Schntz  V.  Jordan 

Seitz  V.  Brewers'  Refrigerating  Machine  Co.    . 
Singer  Manufacturing  Co.  v.  Wright    . 
Smjth  V.  New  Orleans  Canal  and  Banking  Co. 

Spaulding,  Briggs  v 

Starr,  Gregory  Consolidated  Mining  Co.  v. 

State  Bank,  Evans  v 

Stein  V.  Bienville  Water  Supply  Co. 
Strange,  Carpenter  v 


Texas,  Caldwell  v 

Thayer  v.  Butler 

Thompson  v.  Baker 

Tuscaloosa  Northern  Railway  Co.  v.  Gude  . 

Union  Pacific  Railway  Co.  v.  Botsford    .        .        .        . 

United  States  v.  Griffith 

United  States,  McAllister  v 

United  States  v,  Missouri,  Kansas  and  Texas  Railway  Co. 

United  States,  Rogers  v 

United  States,  Wingard  v 


PAes 

213 
510 
696 
656 
132 
222 
107 
67 
87 

209 
234 
648 
244 

250 
212 
174 
358 
548 
201 


Voight «.  "Wright 62 


"Webb,  Moline  Plow  Co.  v 

Western  Union  Telegraph  Co.  v.  Massachusetts 
"Western  Union  Telegraph  Co.,  Massachusetts  v.  . 
"Wickham,  Fire  Insurance  Association,  Limited  v. 
"Willcox  &  Gibbs  Sewing  Machine  Co.  v.  Ewing  . 
"Williams  v.  Passnmpsic  Savings  Bank 

"Wingard  v.  United  States 

"Worthington,  American  Net  and  Twine  Co.  v. 
"Wright,  Singer  Manufacturing  Co.  v.  . 
"Wright,  Voight  V 


616 

40 

40 

564 

627 

249 

201 

468 

696 

62 


Ikdzx 


701 


TABLE  OF  CASES 


CITED  IN   OPINIONS. 


PAOX 

Ackerman  v.  H&lsey,  37  N.  J.  Eq. 

356  171 

Ackley  School  District  v.  Hall, 

113  U.  S.  135  533 

Alabama  &c.  Railroad  v.  Hill,  90 

Ala.  71  255  n. 

Allen  V.  O'Donald,  23  Fed.  Rep. 

673  531 

Allen  V.  OT>onald,  28  Fed.  Rep. 

17 ;  28  Fed.  Rep.  346  532 

Altes  V.  Hinckler,  36  lU.    265; 

8.  C.  85  Am.  Dec.  406  851 

American  Bridge  Co.  v.  Murphy, 

13  Kansas,  35  577 

American  Ins.  Co.  v.  Canter,  1 

Pet.  611  180,  198 

American  Trans.  Co.  v,  Moore, 

6  Mich.  368  646 

Ammondson  v,  Ryan,  111  III.  506  405 
Anderson  v.  Cary,  36  Ohio  St. 

606  316 

Andes  v.  Slauson,  130  U.  S.  435  556 
Arrowsmith  v.  Gleason,  129  U.  S. 

86  598, 599 

Arthur  v.  Bntterfleld,  126  U.  S.  70  472 
Arthur  v.  Lahey,  96  U.  *  112  474 
Arthur  v.  Morrison,  96  U.  S.  108  472 
Arthur  v.  Stephani,  96  U.  8.  125  474 
Asher  v,  Texas,  128  U.  S.  129  58 

Aspden  v.  Nixon,  4  How.  467  105 
Aspinwall  v.  Butler,  133  U.  S.  595  230. 

233,  235 
Atchison,  Topeka  &   Santa   F6 

Railroad  v.  Thul,  29   Kansas, 

466  256  n. 

Atkins  V.  Tredgold,  2  B.  &  C.  23  536 
Atkinson  v.  Leonard,  3  Bro.  C. 

C.  218  281,  291 

Atlantic    Works   v.  Brady,    107 

U.  S.  192  342 

Bailey  v.  Day,  26  Maine,  88  578 

Baird  v.  United  States,  96  U.  S. 

430  677 

Baker  v,  Copenbarger,  16  III.  103 ; 

S,  a  68  Am.  Dec.  600  319,  321 


PAOl 

Ballance  v,  Forsyth,  13  How.  18 ; 

24  How.  183  610,  613 

Ballard  v.  Searls,  130  U.  S.  50  243 
Ballingerv.  Bourland,  87  III.  513  405 
Baltimore  &  Potomac  Railroad  v. 

Hopkins,  130  U.  S.  210  673 

Baltimore  &  Potomac  Railroad  v. 

Trustees  6th  Presby.  Church, 

91  U.  8.  127  623 

Bank    of    Albion   v.  Burns,   46 

N.  Y.  170  534,  536 

Bank  of  Augusta  v.  Earle,  13  Pet. 

519  59 

Bank  of  Kentucky  v.  Wister,  2 

Pet.  318  85 

Bank  of   Montreal   v,  Chicago, 

Clinton  &  Western   Railroad, 

48  Iowa,  518  608 

Barney  v.  Winona  &  St.   Peter 

Railroad,  117  U.  S.  228  375 

Barrow  v,  Hunton,  99  U.  S.  80  597,  598 
Bartemeyer  v.  Iowa,  18  Wall.  129  61 
Barton  v.  Barbour,  104  U.  8.  126  330 
Barton    v.    Farmers*  and    Mer- 

chants'  Nat.  Bank,  122  III.  352  414 
Bassett    v.    United    States,    137 

U.  8.  496  113 

Beardsley  v.  Knight,  10  Vermont, 

185 ;  S.  C.  33  Am.  Dec.  193  284 

Beer   Co.  v.  Massachusetts,    97 

U.  8.  25  61 

Belfast  (The),  7  Wall.  624  15,  17 

Benner  v.  Porter,  9  How.  235  181 

Bennett  v,  Butterworth,  11  How. 

669  •  623 

Bigelow,  Ex  parte,  113  U.  8.  328  116 
Binghamton    Bridge     (The),    3 

WaU.  51  81 

Blackwell  t7.  Bamett,  62  Texas, 

326  626 

Blair  v.  Allen,  3  Dillon,  101  556 

Blake  v.  National  Banks,  23  Wall. 

307  474 

Blakemore,  In  re,  14  L.  J.  (N.  8.) 

Ch.  336  253 

xi 


zu 


TABLE   OF  CASES  CITED. 


PAOB 

Bock  V.  Perkins,  189  U.  S.  628  381 
Bond  V.  Dustln,  112  U.  S.  604  556 
Bondurant  t^.  Watson,  108  U.  S. 

281  125 

Boyer,  Ex  parte,  109  U.  S.  629  16,  17 
Bradley  v.  Pelxoto,  3  Ves.  Jr.  824  817 
Brandies  v.  Cochrane,  112  U.  S. 

344  319 

Brayton  v.  Smith,  6  Paige,  489  281 
Briges  V.  Sperry,  95  U.  S.  401  124 
Briggs  0.  Morgan,  2  Hagg.  Con. 

324 ;  S.  C.  3  Phillimore,  325  .      253 
Brimmer  v.  Rebman,  188  U.  S.  78 

66,67 
Bronson  v.  Schulten,  104  U.  S.  410  418 
Brooks  V.  Gibbons,  4  Paige,  374  548 
Brown  v.  Houston,  114  U.  S.  622  23 
Brown  v.  Lake  Superior  Iron  Co., 

134  U.  S.  630  476 

Brown  v,  Maryland,  12  Wlieat. 

419  60, 65 

Brown      v.      Scottish-American 

Mortgage  Co.,  110  111.  235    400,  413 
Bruce  v.  Piatt,  80  N.  Y.  379  154 

Bruen  v.  Gillet.  116  N.  Y.  10  151 

Bryant  v.  Stilwell,  24  Pa.  St.  314  255 
Buck  t7.  Colbath,  8  Wall.  334  331 

Building  Fund  Trustees  v.  Bos- 

sieux,  3  Fed.  Rep.  817  171 

Bullard  v.  Des  Moines  &c.  Rail- 
road, 122  U.  S.  167  369 
Burchard  v,  Phillips,  1 1  Paige,  70  648 
Burleigh  v.  Stott,  8  \i.  &  C.  36  535 
Bumham  v.  Bo  wen.  111  U.  S.  776  508 
Bums  V.  Meyer,  100  U.  S.  671  425 
Butler  V.  Boston  Steamship  Co., 

130  U.  S.  527  12,  645 

Callaghan  v.  Myers,  128  U.  S.  617  454 
Cameron  v.  Hodges,  127  U.  S.  322  83 
Cameron  v.  McRoberts,  3  Wheat. 

591  419 

Campbell  t^.  Boyreau,  21  How.  223 

554,  655 
Canedy  v.  Marcy,  16  Gray,  378  284 
Carll,  Ex  parte,  106  U.  S.  52 1  116 

Carter  v.  Moses,  39  IlL  639  406 

Cawood  Patent  (The),  94 U.  S.  695  457 
Cedar  Rapids  &  Missouri  River 

RaUroad  r.  Herring.  110  U.  S.  27  376 
Chandler  v.  Hoag,  2  Hun,  613; 

iS'.a  63N.  Y.  624  164 

Chanter  v.  Hopkins,  4  M.  &  W.  399  519 
Chappell  V.  Spire,  106  III.  472  351 

Charitable  Corporation  v.  Sutton 

&c.,  2  Atk.  400  171 

Charles  t^.  Waugh,  36  HI.  316  351 

Charlotte  Nat.  Bank  v,  Morgan, 

132  U.  S.  141  132 

Chateaugay  Iron  Co.,  Petitioner, 

128  U.  S.  544  267 

Cherokee  Tobacco,  11  Wall.  616    112 


PAGV 

Citizens'  Building  Association  v. 

Corlell,  34  N.  J.  Eq.  383  149 

City  of  Panama,  101  U.  S.  453  184 
Claasen,  In  re,  140  U.  S.  200  664 

Claflin  V,  Commonwealth  Ins.  Co., 

110  U.  S.  81  132 

Clarke  v.  Finlon,  90  111.  246  406 

Clawson  v.  Munson,  55  111.  394  415 
Clifton  V,  United  States,  4  How. 

242  265 

Clinton  o.  Englebrecht,  13  WalL 

434  182 

Clinton  v.  Missouri  Pacific  Rail- 
way, 122  U.  S.  469  623 
Coe  17.  Errol,  116  U.  S.  ol7         23,  31 
Coe  V,  New  Jersey  Midland  Rail- 
way, 27  N.  J.  Eq.  37                     508 
Coffee  r.  Planters*  Bank  of  Ten-  . 

nessee,  13  How.  183  86 

Collector  (The)  v,  Richards,  23 

Wall.  246  474 

Commerce    (The    Propeller),    1 

Black,  574  15,  16 

Conant  v.  National  State  Bank, 

121  Ind.  823  518 

Consolidated  Safety- Valve  Co.  v, 
Crosby  Steam-Gauge  &  Valve 
Co.,  7  Fed.  Rep.  768;  44  Fed. 
Rep.  66  443 

Consolidated  Safety-Valve  Co.  v. 
Crosby  Steam-Gauge  &  Valve 
Co.,  113  U.  S.  167  448,  444,  448 

Continental  Ins.  Co.  v,  Rhoads, 

119  U.  S.  237  124 

Cook  County  v,  Calnmet  &  Chi- 
cago Canal  and  Dock  Co.,  138 
U.  S.  635  673 

Cooley  V.  Scarlett,   88  III.  316; 

8.  C.  87  Am.  Dec.  298  106 

Cooper    Manufacturing    Co.    v. 

Ferguson,  113  U.  S.  727  69 

Corbett  v.  Corbett,  13  P.  D.  136 

315,  317 
County  of  Warren  v,  Marcy,  97 

U.  S.  96  656 

Co  well  V,  Springs  Co.,  100  U.  S. 

66  316 

Cox  V.  Life  Ins.  Co.,  113  111.  382  404 
Crehore  v,   Ohio  &   Mississippi 

Railway,  131  U.  S.  240  86,  595 

Crim  V.  Handley,  94  U.  S.  662  596 
Cropley  V.  Cooper,  19  Wall.  167  314 
Crow  Dog,  Ex  parte,  109  U.  S. 

656  112 

Crutcherv.  Kentucky,  141 U.  S.  47  66 
Cuddy,  i?«,  131  U.  S.  280  116 

Curtis  V.  Martin,  3  How.  106  472 
Cutting  V,  Marlor,  78  N.  Y.  464  170 
Daniel  Ball  (The),  10  Wall.  567  16 
Darcy  v,  AUln,  Noy,  173  427 

Davis  V.  Gray,  16  WalL  203  330 


TABLE  OF  CASES  CITED. 


xui 


PAOB 

Davis  V.  Headlej,  22  N.  J.  £q.  115  106 
DeUno  v.  Butler,  144  Mass.  260  282 
Delano  v.  Butler,  118  U.  S.  634 

280,  285 
Delano  v.  Case,  121  III.  247  171 

DeUwaie  (The),  14  Wall.  679  518 
Delaware  Railroad  Tax,  18  Wall. 

206  23 

Deming  v.  Foster,  42  N.  H.  165  519 
De  Saussnre  v,  Gaillard,  127  U.  S. 

216  688 

Devanbagh  v,  Devanbagh,  5  Paige, 

554 ;  S.  C,  28  Am.  Dec.  443        253 
District  of  Columbia  r.  Clephane, 

llOU.  S.  212  619 

Doe  V.  Considine,  6  W^all.  458  809 
Doe  V.  Hawk,  2  East,  481  317 

Doty  V,  Jewett,  22  Blatch.  65  556 

Dnbuque    &c.    Railroad   v.    Des 

Moines    Valley  Railroad  Co., 

109  U.  S.  329  869 

Dubuque   &  Pacific  Railroad  v. 

Litchfield,  23  How.  66  369 

Dugdale,  In  re,  38  Ch.   D.    176 

315,317 
Eagle  (The),  8  Wall.  15  15 

Eaton  V,  Bennett,  34  Beav.  196  293 
Eaton  V.  Pacific  National  Bank, 

144  Mass.  260  238 

Ebom  V.  Cannon's   Administra- 
tor, 32  Texas,  231  626 
Edgebury  v.   Stephens,   1  Web- 
ster's Pat.  Cas.  35  427 
Elizabeth   v.   Pavement  Co.,  97 

U.  S.  126  454,  457,  463 

EUicott  V.  Nichols,   7   GiU,    72; 

8,  C.  48  Am.  Dec.  546  536 

Elliott  V.  Swartwout,  10  Pet.  137  472 
Ellis  V.  Clark,  110  Mass.  389  579 

Embry  v.  Palmer,  107  U.  S.  3  596 

Emerson  v.  Slater,  22  How.  28  488 
Etheridge  r.  Sperry,  139  U.  S.266  331 
Everhart  v.   HuntsviUe  College, 

120  U.  S.  228  124 

Swell  V.  Daggs,  108  U.  S.  148 

587,  626 
Fargo  V.  Michigan,  121  U.  S.  230  25 
Farmington  v.  Pillsbury,  114  U.  S. 

138  533 

Feibelman  v.  Packard,  109  U.  S. 

421  331 

Fertilizing  Co.  r.  Hyde  Park,  97 

U.  8.  659  61 

Fievel  v.  Zuber,  67  Texas,  275  626 
Fire    Insurance    Association    v. 

Wickham,  128  V.  S.  426  576 

Fisk,  ExparUy  118  U.  S.  713  257 

Fitch  V,  Sutton,  5  East,  230  577 

Fitzgerald    Construction   Co.  v. 

Fitzgerald,  137  U.  S.  98  132 

Flanders  v.  Tweed,  9  Wall.  425      556 


PAGE 

Floyd  V.  Jayne,  6  Johns.  Ch.  479  596 
Foakes  v.  Beer,  9  A  pp.  Cas.  605  578 
Forest  of  Dean  Coal  Mining  Co., 

In  re,  10  Ch.  D.  450  149 

Forgay  v.  Conrad,  6  How.  201  666 
Foster  v.  Kansas,  112  U.  S.  201  61 
Fowler  V.  Equitable  Trust  Co.  (1), 

141  U.  S.  384  418 

Franklin    Bank    v.    Cooper,    36 

Maine,  180  286 

Fretz  V.  Bull,  12  How.  466  15 

Gage  V.  Bailey,  100  111.  580  851 

Gage  V.  Caraher,  125  III.  447  851 

Gage  V.  Davis,  129  111.  236  350 

Gage  V.  Herrey,  111  III.  305  851 

Gage  V.  Llghtbum,  93  III.  248  351 
Gage  V.  Mayer,  117  III.  632  351 

Gage  V.  Pumpelly,  108  U.  S.  164  559 
Gage  v.  Schmidt,  104  III.  106  351 

Gage  V.  Waterman,  121  111.  115  349 
Gahn  v.  Niemcewicz,  1 1  Wend.312  534 
Galloway  v.  McKelthen,  5  Iredell 

(Law),  12;  8.  C,  42  Am.  Dec. 

153  418 

Gardners.  Ogden,  22  N.  Y.  827; 

8.  C.  78  Am.  Dec.  192  106 

Garretson  v.  Clark,  lUU.  S.  120 

453,  454,  463 
Gathrlght  v.  Wheat,  70  Texas,  740  627 
Genesee   Chief   v.  Fitzhugh,   12 

How.  443  15 

German-American    Ins.    Co.    v. 

Davis,  131  Mass.  816  294 

Gibbons  v.  Ogden,  9  Wheat.  1  65 

Gibson  v.  Chew,  16  Pet.  315  85 

Gilbert  v.  Mollne  Plow  Co.,  119 

U.S.  491  618 

GUman  v.  III.  &  Miss.  Tel.  Co.,  91 

U.  S.  603      ,  556 

Gilmer  v.  Stone,  120  U.  S.  586  474 
Glenn  v.  Fant,  134  U.  S.  398  556 

Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196 

28,  24,  25,  88,  86,  58 
Goldfrank,  Frank  &  Co.  r.  Young, 

64  Texas,  432  626 

Good  V.  Martin,  95  U.  S.  90  183 

Goodrich  v.  Reynolds,  31  III.  490  399 
Graham  v.  Boston,  Hartford  & 

Erie  Railroad,  118  U.  S.  161  600 
Graves  v.  Corbin,  132  U.  S.  571  695 
Gray  v.  Blanchard,  97  U.  S.  564  208 
Gray  v.  Holland,  9  Oregon,  512  538 
Green  v.  Morris  &  Essex  Railroad 

Co.,  1  Beasley,  165  284 

Green  v.  Van  Buskirk,  5  Wall. 

307 ;  7  Wall.  139  22 

Grinnell  v.  Merchants'  Ins.  Co., 

ICE.  Green,  283  548 

Grinnell  v.  Railroad  Co.,  103  U.  S. 

739  376 


XIV 


TABLE  OF  CASES  CITED. 


PA6B 

Griswold,  Petitioner,  13  R.  I.  126 

281,  287,  292,  295 
Gramley  v,  Webb,  44  Missouri,  444  581 
Grymes  v.  Sanders,  93  U.  S.  55 

295,  432 
Guild  V.  Frontin,  18  How.  135  556 
Gurr  V.  Scudds,  11  Exch.  190  474 

Hadden  v,  Innes,  24  111.  381  406 

Hailes  v.  Van  Wormer,  20  Wall. 

353  542 

Haldeman  o.  Mass.  Mutual  Life 

Ins.  Co.,  120  111.  390  415 

Hale  V.  Akers,  132  U.  S.  554  688 

Hallmark's  Case,  9  Ch.  D.  329  163 
Halsey  v,  Ackerman,  38  N.  J.  Eq. 

501  171 

Halsted  v.  Buster,  119  U.  S.  341  124 
HamiU  V.  Mason,  51  111.  488  406 

Hancock  v.  Henderson,  45  Texas, 

479  655 

Hardenburg  v.  Blair,  3  Stew.  646  320 
Harkness  v.  Russell,  118  U.  S.  663  22 
Harriman  v.  Harriman,  12  Gray, 

341  577 

Harris  v.  Bressler,  119  111.  467  406 
Harrison     Machine     Works     v, 

Reigor,  64  Texas,  89  624 

Hart  V.  Hart.  18  Ch.  D.  670  293 

Hart  V.  Sansom,  110  U.  8.  161  106 
Hartranftv.  Wiegmann,  121  U.  S. 

609  474 

Hastings  &  Dakota  Railroad  v. 

Whitney,  132  U.  S.  357  369 

Hatfield  v.   St.    Paul    &    Duluth 

Railroad,  33  Minn.  130  255  n. 

Hays  V,  Pacific  Mail  Steamship 

Co.,  17  How.  596  23,  32 

Hearne  v.  Marine  Ins.  Co.,  20  Wall. 

488  293 

Hecht  V,  Boughton,  loi  U.  S.  235  223 
Heffher  v.  Vandolah,  62  III.  483  406 
Hemp  V.  Garland,  4  Q.  B.  519  624 

Henderson  v.  Bellew,  45  III.  322  406 
Henderson   v,    Carbondale    Coal 

and  Coke  Co.,  140  U.  8.  26  220 

Henderson  Bridge  Co.  v.  City  of 

Henderson,  14  S.  W.  Rep.  85; 

493  684,  685 

Henderson's  Distilled  Spirits,  14 

Wall.  44  554 

Hendrlckson  v.  Hinckley,  17  How. 

443  696 

Hervey  v,  Rhode  Island  Locomo- 
tive Works,  93  U.  S.  664  22 
Hess  V,  Lowrey,  122  Indiana,  226   256 
Hill  V.  Tucker,  13  How.  458             104 
Hill  Manufacturing  Co.  v.  Provi- 
dence &  N.  Y.  Steamship  Co., 

113  Mass.  495  646 

Hilton  V,  Dickinson,   108  U.   S. 

165  208 1 


TAOE 

Hine  (The)  v.  Trevor,  4  WalL  565  16 
Hipp  o.  Babln,  19  How.  271  660 

Hodges  V.  New  England  Screw 

Co.,  1  R.  1.  312 ;  S.  C.  53  Am. 

Dec.  624  149 

Hoe  V.   Sanborn,  21  N.  Y.  552; 

.S.  C.  78  Am.  Dec.  163  519 

Holbrook  v.  Dickinson,  46  111.  285  351 
Hollister  v.  Benedict  Manufac- 
turing Co.,  113  U.  S.  59  343,  563 
Homer  v.  The  Collector,  1  Wall. 

486  474 

Homestead  Co.  v.  Valley  Railroad 

Co.,  17  Wall.  153  869 

Hoover  17.  Montclalr  &c.  Co.,  29 

N.  J.  Eq.  4  608 

Hopkins  v.  McLure,  138  U.  S.  380  688 
Horn  Silver  Co.  v.  Ryan,  42  Minn. 

196  171 

Hornbuckle  v.  Toombs,  18  Wall. 

648  183 

Howard  v.  Carusi,  109  U.  S.  725  316 
Howard  v,  Peavey,  128  III.  430  319 
Howden   v.    Rogers,   1    Yes.    & 

Beames,  129  291 

Howe  Machine  Co.   v.  National 

Needle  Co.,  184  U.  S.  388  563 

Hoyt  V.  Pawtucket  Inst,  for  Sav- 
ings, 110  111.  390  400,404 
Humphreys  v,  Allen,  101  III.  490  609 
Hun  V,  Cary,  82  N.  Y.  65  171 
Hunt  V.  Palao,  4  How.  589  199 
Hunt  V,  Rousmanier,  8    Wheat. 

174  676 

Hunt  V.  Rousmanierc,  1  Pet.  1  292 
Hurlbut  V.  Schilllnger,  130  U.  S. 

456  454 

Hurley  v.  Murrell,  2  Tenn.  Ch,  620  548 
Hyde  v.  Curling,  10  Missouri,  227  418 
Illinois  Central  Railroad  v.  Tur- 

rill,  110  U.  S.  301  457 

Indianapolis  &  St.  Louis  Railroad 

V,  Horst,  93  U.  8.  291  257 

Inman  Steamship  Co.  v.  Tinker, 

94  U.  8.  238  68 

Ins.  Co.  V.  Norton,  96  U.  S.  234  680 
Iron  Mountain  and  Helena  Rail- 
road V.  Johnson,  119  U.  8.  608  611 
Jackson  v.  Stackhouse,  1  Co  wen, 

122;  S.  C.  13  Am.  Dec.  514  681 
Jackson    v.    The    Magnolia,    20 

How.  296  15,  16 

James  v.  Campbell,  104  U.  8.  356  467 
Jansen  v.  Ostrander,   1   Cowen, 

670  381 

Jenness    v.    Citizens*    Bank    of 

Rome,  110  U.  S.  52  208 

Jennison  v.  Kirk,  98  U.  8.  453  474 
Jerome  v.  McCarter,  04  U.  8.  734  608 
Johnson  o.  Clendenin,  5  G.  &  J. 

463  281 


TABLE  OF  CASES  CITED. 


XV 


PAOX 

Johnson  v.  Risk,  137  U.  S.  800  688 
Johnson  v.  Waters,  111  U.  S.  640  598 
Jones  V,  Clifford,  3  Ch.  D.  779  284 
Kansas  City  &c.  Railroad  v.  The 

Attorney  General,  118  U.  S.  682  382 
Kansas  Pacific  Railroad  v.  Atchi- 
son Railroad,  112  U.  S.  414  375 
Kansas  Pacific  Railway  v.  Dun- 

meyer,  113  U.  S.  629  869 

Karstendick,  Ex  parte,  93  U.  S. 

396  114 

Kearney  v.  Case,  12  Wall.  275  566 
Kelley  v.  Meins,  135  Mass.  231  315 
Kellogg  V.  Hale,  108  111.  164.  319 

Kellogg  Bridge  Co.  v,  Hamilton, 

110  U.  S.  108  519 

Kelsey  v.  Forsyth,  21  How.  86  555 
Kennedy  v,  St   Paul  &  Pacific 

Railroad,  2  Dillon,  448  508 

Kern  v.  Bridwell,  119  Indiana  226  256 
Keyser  v.  Farr,  105  U.  8.  265  559 

Keystone  Bridge  Co.  v.  Phoenix 

Iron  Co.,  95  U.  S.  274  424 

Kidd  V.  Pearson,  128  U.  S.  1  61 

Klhlholz  V,  Wolf,  103  111.  362  405 

Kilpatrick  v.  Muirhead,  16  Penn. 

St.  117  579 

Kimmish  v.  Ball,  129  U.  S.  217  61 

King  Bridge  Co.  v.  Otoe  County, 

120  U.  S.  225  83 

Kirkland  v.  Cox,  94  lU.  400 

309,  312,  313 
Knox  County  v.  Harshman,  133 

U.  S.  152  596 

Kreiger  v.  Shelby  Railroad  Co., 

125  U.  S.  39  688 

Krueger  v.  Krueger,  76  Texas,  178  627 
Lake  Superior  Iron  Co.  v.  Brown, 

44  Fed.  Rep.  539  476 

Land  Credit  Co.  v  Fermoy,  L.  R. 

6  Ch.  763  149,  173 

Landes  v.  Brant,  10  How.  348  436 
Lane  v.  Doty,  4  Barb.  530  536 

Lane  County  r.  Oregon,  7  Wall.  71  22 
Lanier  v.  Nash,  121  U.  S.  404  538 

Lashley  v.  Hogg,  1 1  Yes.  602  548 

Lawrence  v.  Schuylkill  Naviga- 
tion Co.,  4  Wash.  C.  C.  562  581 
Lea  V.  Polk  County  Copper  Co., 

21  How.  493  436 

Le  Barron  v.  Le  Barron,  35  Ver- 
mont, 365  253 
Lee  V.  Watson,  1  Wall.  337  208 
Lelsy  V.  Hardin,  135  U.  S.  100  60 
Leloup  V.  Mobile,  127  U.  S.  640 

23,  25,  45,  58 
Leonard  v.  Patton,  106  III.  99  404 

Lexington  v.  Butler,  14  Wall.  282  132 
License  Cases,  5  How.  504  60 

Litchfield    r.    Webster   County, 
101  U.  S.  773  369 


PAOB 

Little  V.  Bowers,  134  U.  S.  547  700 
Littlefield  v.  Perry,  21  Wall.  205  468 
Liverpool  Insurance  Co.  v.  Massa- 
chusetts, 10  Wall.  566  59 
Loom  Co.  V.  Hlggins,  106  U.  S.580  348 
Louisville  Bridge  Co.  v.  City  of 

LouisviUe,  81  Ky.  189  683,  684, 

685,  687,  689 
Lovett  V,  Gillender,  35  N.  Y.  617  317 
Loyd  V.  Hannibal  &  St.  Joseph 

Railroad,  53  Missouri,  509  255 

Lunt  V.  Lunt,  108  111.  307  314 

Lyng  V.  Michigan,  185  U.  S.  161       58 
McAllister  v.  United  States,  22 

C.  CI.  318  191 

McAllister  v.  United  States,  141 

U.  S.  174  202,  208 

Mc Arthur  v,  Scott,  113  U.  S.  340 

312,  314 
McCall  V.  California,  136  U.  S.  104  58 
McClaln  «.  Ortmayer,  141  U.  S. 

419  563 

McCormick  Harvesting  Machine 

Co.  V.  Walthers,  134  U.  S.  41       128 
McDonogh  v,  Murdock,  15  How. 

367  315 

McDonough  v,  Gaynor,  18  N.  J. 

£q.  249  291 

McGill  V.  Ware,  4  Scammon,  21      400 
McGovern  v.  Union  Mutual  Life 

Ins.  Co.,  109  111.  151  414 

Mclntire  v.  Yates,  104  111.  491        415 
Mack  V.  Parks,  8  Gray,  517 ;  S,  C 

69  Am.  Dec.  267  252 

McLish  V.  Boff,  141  U.  S.  661  696 

McMicken  v.  Perin,  18  How.  507    419 
McNamara  v.  Dwyer,   7    Paige, 

239 ;  S.  C.  32  Am.  Dec.  627  281,  291 
McNulta  V.  Lochridge,  141  U.  S. 

327  *  526 

McSwyny  t?.  Broadway  Railroad, 

27  N.  Y.  State  Reporter,  363        255 
Magowan  v.  The  New  York  Belt- 
ing and  Packing  Co.,  141  U.  S. 

832  '429 

Mainzinger  v.  Mohr,  41  Mich.  685  535 
Mandlebaum    v.    McDonell,    29 

Mich.  77  315 

Manice  ».  Manice,  43  N.  Y.  303       313 
Mansfield    &c.    Railway    Co.   v. 

Swan,  111  U.  S.  379  83 

Marbury  v.  Madison,  1   Cranch, 

137  188,  189 

Marine  Ins.  Co.   v.  Hodgson,  7 

Cranch,  332  596 

Marsh  v.  Chesnut,  14  III.  228  351 

Marshall  v.  F.  &  M.  Savings  Bank 

of  Alexandria  &c.,  85  Va.  676      171 
Marshall  v.  Holmes,  141  U.  S. 

589  611,  613 

Martin  v.  Cole,  104  U.  S.  30  518 


XVI 


TABLE  OF  CASES  CITED. 


PAGB 

Martin  v.  Webb,  110  U.  S.  7  170 

Marye  v.  Baltimore  &  Ohio  Rail- 
road, 127  U.  8.  117  23,  28,  29 
Massachusetts  Mut.  Life  Ins.  Co. 

V,  Boggs,  121  111.  119  405 

Massie  v.  Watts,  6  Cranch,  148  106 
Mast  V.  Pearce,  58  Iowa,  579  518 

Masury  v.  Anderson,  11   Blatch. 

162  424 

Maxham  v.  Day,  16  Gray,  213; 

S,  a  77  Am.  Dec.  409  262 

Maxwell  v,  Stewart,  22  Wall.  77  101 
Meacham  v.  Steele,  93  III.  135  819 
Meers  v.  Stevens,  106  111.  549  405 
Menard  v,  Goggan,  121  U.  8.  258  124 
Merrill  v.  Yeomans,  94  U.  S.  568  425 
Metcalf  V.  Watertown,  128  U.  S. 

586  85,  86 

Metcalf  V,  Williams,  104  U.  S.  93  596 
Meyer  v.  Johnston,  58  Ala.  237  508 
Miami  &c.  Tumpllce  Co.  v.  Bally, 

37  Ohio  St.  104  255  n. 

Miller  V.  Blrdsong,  7  Baxter,  631  106 
Mills,  In  re,  135  U.  S.  263  114 

Mlltenberger  v.  Logansport  Kail- 
way  Co.,  106  U.  S.  286  508,  509 
Miner  v.  Graham,  24  Penn.  St.  491 

534,  536 
Minors  v.  Battison,  1  A  pp.  Cas. 

428  313 

Missouri  V.  Andrlano,  138  U.  S. 

496  330 

Missouri  Pacific  Railroad  v.  John- 
son, 72  Texas,  95  255  n. 
Mitchell  V,  Bunch,  2  Paige,  606 ; 

8.  C.  22  Am.  Dec.  669  281,  291 

Mitchell  V.  Lyman,  77  111.  525  400,  406 
Monongahela  Bank  v.  Jacobus, 

109  U.  S.  275  163 

Montalet  v.  Murray,  4  Cranch,  46  85 
Montello  (The),  20  Wall.  430  15,  17 
Moore  v.  American  Trans.  Co.,  24 

How.  1  646 

Moore  v.  Fuller,  6  Oregon,  272  538 
Moran  «.  New  Orleans,  112  U.  S; 

69  25 

Morey  v.  Lockhart,  123  U.  S.  56  694 
Morgan  v.  Parham,  16  Wall.  471 

23,32 
Morgan's   Executor   v.    Gay,  19 

Wall.  81  85 

Mormon  Church  v.  United  States, 

136  U.  S.  1  188 

Movius  V.  Arthur,  95  U.  S.  144  474 
Mowry  v.  Whitney,  14  Wall,  620 

457,463 
Mugler  V.  Kansas,  123  U.  S.  623  61 
Mulhado  v.  Brooklyn  Railroad,  30 

N.  Y.  370  255 

Mullen  V.  Torrance,  9  Wheat.  637  85 
Murray  v.  Ballon,  1  Johns.  Ch.  566  656 


PAOB 

National   Bank   of    Delavan   v. 

Cotton,  63  Wis.  31  635 

Naumberg  v.  Young,  44  N.  J.  Law, 

331  618 

Nelson  v.  Leland,  22  How.  48      15, 16 
Neuman  v.  Third  Avenue  Rail- 
road, 18  Jones  &  Spencer,  412     255 
Newham  v.  Tate,  1  Arnold,  244; 

S.  C.  6  Scott,  574  254 

New  Orleans  Water  Works  Co.  v. 

Rivers,  115  U.  S.  674  77,  79 

New  Providence  «.  Halsey,   117 

U.  S.  336  533 

New  York  Belting  and  Packing 
Co.  V.  Magowan,  27  Fed.  Rep. 
362  338 

Nichols  V.  Eaton,  91  U.  S.  716  317 
Nichols  V.  Levy,  5  Wall.  433  317 

Nicoll  V.  Scott,  99  III.  529  314 

Nielsen,  Be,  131  U.  S.  176  116 

Norfolk  &  Western  Railroad  «. 

Pennsylvania,  136  U.  S.  114  58 

Northern  Indiana  Railroad  v. 
Michigan  Central  Railroad,  15 
How.  238  106 

Nougu6  V.  Clapp,  101  U.  S.  661  600 
Noyes  v.  Hall,  97  U.  S.  34  4:^6 

Nudd  V.  Burrows,  91  U.  S.  426  257 
Ollivant  t^.  Baylev,  5  Q.  B.  288  619 
Olmsted  v.  Dennis,  77  N.  Y.  378  154 
Owens  V.  Kansas  City  &c.  Rail- 
road, 95  Missouri,  169  255  n. 
Pacific  Express  Co.  v.  Malin,  132 

U.  S.  531  126 

Pacific  National  Bank  v.  Eaton, 

141  U.  S.  227  235,  239,  240 

Pacific  Railroad  Removal  Cases, 

116U.  S.  1  331 

Page  V,  Burnstine,  102  U.  S.  664     184 
Paine  v.  Central  Vermont  Rail- 
road Co.,  118  U.  S.  152  556 
Pardridge   v.    Village    of   Hyde 

Park,  131  III.  537  861 

Parker  v.  Enslow,  102  111.  272  255 
Parker  v.  Ovei-man,  18  How.  137  124 
Parker  v.  Parker,   12  N.  J.  Eq. 

105  291 

Parker  v.  The  Judges,  12  Wheat. 

561  610 

Patent  Clothing  Co.  v.  Glover,  31 
Fed.  Rep.  816,  818  662 


Paul  V.  Virginia,  8  Wall.  168 


59 


Paxton  V.  Meyer,  67  Texas,  96        656 
Payler  v.  Homersham,  4  M.  &  S. 

423  581 

Payne  v.  Newcomb,  100  III.  611 

401,  404,  405,  406 
Peddicord  v.  Connard,  85  III.  102  403 
People   V.   Compagnie    G^n^rale 

Transatlantique,  107  U.  S.  59        65 
Peper  v.  Fordyce,  119  U.  S.  469      124 


TABLE  OF  CASES  CITED. 


xvii 


PAOB 

Percy   v.    MlllaQdon,    8    Martin 

(N.  S.),68 ;  S.  a  17  Am.  Dec.  196  147 
Percy  r.  Millaudon,  3  La.  568  171 

Philadelphia  &  Southern  Steam- 
ship Co.  V.  Pennsylvania,  122 

U.  S.  326  25,  58 

Philadelphia  Fire  Association  v. 

New  York,  119  U.  S.  110  59 

Phillips  V.  Foxall,  L.  R.  7  Q.  B.  666  286 
Phillips  V.  Negley,  117  U.  S.  665  419 
Philpot  V.  Grunlnger,  14  Wall.  570  679 
Phlpps  V.  Ackers,  9  CI.  &  Fin.  583  814 
Pickard  v.   Pullman's    Southern 

Car  Co.,  117U.  S.  84  25,58 

Pickering    v.    McCuUongh,    104 

U.  S.  310  542 

Pidcock  V.  Bishop,  3  B.  &  C.  605  286 
Pinners  Case.  5  Rep.  117  577 

Polk  V.  Plummer,  2  Humphreys, 

500;  S.  C.  37  Am.  Dec.  566         331 
Port  Jervis  v.  Bank  of  Port  Jer- 

vis,  96  N.  Y.  550  164 

Powell  V.  Pennsylvania,  127  U.  S. 

678  61 

Powell  V.  Smith,  L.  R.  14  £q.  85  293 
Preston  v.  Prather,  137  U.  S.  604 

150,  171 
Price  V.  Treat,  29  Neb.  536  681 

Providence  &  N.  Y.   Steamship 

Co.  r.  HlU  Mfg.  Co.,  109  U.  S. 

578  645 

Pullman's  Palace  Car  Co.  v,  Penn- 
sylvania, 141  U.  S.  18  39 
Quimby  v.  Putnam,  28  Maine,  419  536 
Railroad    Co.   v.  Lockwood,    17 

Wall.  357  151 

Railroad  Co.  v.  Maryland,  21  WalL 

456  24, 32 

Railroad  Co.  v,  Mellon,  104  U.  S. 

112  424 

Railroad    Co.    v.    Peniston,    18 

Wall.  5  ■  23 

Railroad  Co.  v.  Pennsylvania,  15 

Wall.  300         •  22 

Railroad  Co.  v.  Wiswall,  23  Wall. 

507  694 

Rallton  9.  Mathews,  10  CI.  &  F. 

935  286 

Railway  Co.  v.  Ramsey,  22  Wall. 

322  124 

Ratterman  v.  Western  Union  Tel- 
egraph Co.,  127  U.  S.  411  45 
Redfield  v,  Holland  Ins.  Co.,  56 

N.  Y.  364  577 

Red  River  Cattle  Co.  v,  Needham, 

137  U.  S.  632  658 

Reese  v.  United  States,  9  Wall.  18  637 
Rex  V,  Mayor  &c.  of  Rlpon,  1  Ld. 

Raym.  563  154 

Reynolds  v.  United  States,  98  U.  S. 

145  183 


pAoa 
Richmond  &  Danville  Railroad  v. 

Childress,  82  Georgia,  719       255  n. 
Richmond  &  Danville  Railroad  v. 

Thouron,  134  U.  8.  46  694 

Riddle  t^.  Rosenfeld,  103  III.  600  406 
Rldgeway  r.  Underwood,  67  111. 

419  321 

Robblns  v.  Shelby  Taxing  Dis- 
trict, 120  U.  S.  489  25,  68 
Roberts  v.  Ogdensburgh  &  Lake 

Champlatn   Railroad,  29  Hun, 

154  255 

Robertson  v.  Cease,  97  U.  S.  646 

124,  125 
Robertson  v.  Salomon,  130  U.  S. 

412  472 

Robertson  v.  Wilkle,  Amb.  177  281 
Robinson  v.  McNeill,  51  III.  225  518 
Roddam  v.  Hetherlngton,  5  Yes. 

91  291 

Rogers  v.  Law,  1  Black,  263  104 

Rogers  v.  United  States,  32  Fed. 

Rep.  890  .  558 

Rollins  V.  Chaffee  County,  34  Fed. 

Rep.  91  85 

Roosevelt  v,  Thurman,  1  Johns. 

Ch.  220  315 

Root  17.  Railway  Co.,  105  U.  S.  189  464 
Rosenthal «.  Walker,  111  U.  S.  185  219 
Rosher,  In  re,  26  Ch.  D.  801  816 

Ryan  v.  Ward.  48  N.  Y.  204  577 

St.  Louis  V,  Ferry  Co.,  11  Wall. 

423  28 

St.  Louis,  Wichita  &c.  Railroad  v. 

Davis,  35  Kansas,  464  581 

St.  Paul  &c.  Railroad  v.  Winona 

&  St.  Peter  Railroad,  112  U.  S. 

720  876 

St.  Paul  &  Chicago  Railway  v, 

McLean,  108  U.  S.  212  696 

St.  Paul  &  Pacific    Railroad    r. 

Northern  Pacific  Railroad,  139 

U.  S.  1  876 

St.   Tammany  Water  Works   v. 

New  Orleans  Water  Works,  120 

U.  S.  64  77,  78 

Sanford  v.  Kane,  133  III.  199  400 

Sanner  v.  Smith,  89  III  123  406 

Savin,  Be,  131  U.  S.  267  116 

Sawyer  v.  Hovey,3  All.  321 ;  S,  C. 

81  Am.  Dec.  650  294 

Savior  V.   Daniels,  37    III.    331; 

S.  a  87  Am.  Dec.  250  406 

Schacker  v,   Hartford  Fire  Ins. 

Co.,  93  U.  S.  241  208 

Schmiederv.  Barney,  113  U.  S.  645  472 
Schollenberger,  Ex  parte,  96  U.  S. 

369  131 

Schroeder  v,   Chicago  &c.  Rail- 
way, 47  Iowa,  375  256  n. 
Scofleld  V,  Olcott,  120  lU.  362         314 


XVIU 


TABLE  OF  CASES   CITED. 


PAOB 

Scotland  (The),  105  U.  8.  24  645 

Scott  V.  De  Feyster,  1  £dws.  Ch. 

513  1C2 

Scott  V.  Neely,  140  U.  S.  106  661 

Seltz  V.  Brewers'  Refrigerating 

Co.,  141  U.  S.  510  576 

Seymour  v.  McCormick,  16  How. 

480  468, 466 

Shaw  v.  Ford,  7  Ch.  D.  669  815 

Sibbald  t7.  United  States,  12  Pet. 

488  419 

Sibley  v.  Smith,  46  Arls:.  275        255  n. 
Sigoumey  v.  Drury,  14  Pick.  887    536 
Simons  v.  Johnson,  3  B.  &  Ad.  175  581 
Sioux  City  &c.  Railroad  v,  Chi- 
cago, Milwaukee  &c.  Railway, 
117U.  S.  406  376 

Slocomb  V.  Powers,  10  R.  I.  255  289 
Small  V.  Currie,  2  Drewry,  102  286 
Smith  V,  Bank  of  Scotland,  1  Dow. 

272  286 

Smith  V.  Bell,  6  Pet.  68  316 

Smith  r.  Carrol,  17  R.  I.  289 

Smith  V.  Goodvear  Dental  Vul- 
canite Co.,  93  U.  S.  486  343 
Smith  V.  Hutchinson,  108  III.  662    851 
Smith  V.  Townsend,9  Rich.  (S.  C.) 

Law,  44  536 

Snell  V.  Insurance  Co.,  98  U.  S.  85 

284,  293 
Snow  V.  United  States,  118  U.  S. 

346  673 

Snyder  v.  Fiedler,  139  U.  S.  478  153 
Spear  v.  Ward,  20  CaL  659  534 

Spering's  Appeal,  71  Pa.  St.  11  148 
Spindle  v.  Shreve,  111  U.  S.  642 

317,  320 
Stanton  v.  Alabama   &   Chatta- 
nooga Railroad,  2  Woods,  606     508 
State  v.  Paup,  13  Ark.  129;  ;S^.  C. 

56  Am.  Dec.  303  284 

State  Freight  Tax  Case,  15  Wall 

232  30 

State  Railroad  Tax  Cases,  92  U.  S. 

575  23,  27,  28,  30 

State  Tax  on  Foreign  Bonds,  15 

Wall.  300  86 

Steamship  Co.   v.  Tugman,   106 

U.  S.  118  125,  596 

Steib  t7.  Whitehead,  111  HI.  247     315, 

817,  318 
Stein  V.  Bienville  Water  Supply 

Co.,  34  Fed.  Rep.  145  68 

Steuart  v.  Williams,  8  Md.  425  817 
Stevens  v.  Nichols,  130  U.  S.  230  85 
StlllweU  V.  Brammell,  124  III.  338 

350,  851 
Stockbridge  Iron  Co.  v.  Hudson 

Iron  Co.,  102  Mass.  45  284,  293 

Stockton  V.  Bishop,  4  How.  155  894 
Stone  V.  Mississippi,  101  U.  S.  814    61 


PAGE 

Stone  t^.  South  Carolina,  117  U.  S. 

430  595 

Stoutenburgh    v.   Hennick,    1^9 

U.  S.  141  58 

Stuart  V.  Havens,  17  Neb.  211  255  n. 
Sunbolf  V.  Alford,  8  M.  &  W.  248  261 
Supervisors    v,   Kennicott,    103 

U.  S.  554  656 

Sutter  t7.  Robinson,  119  U.  S.  530  425 
Suydam  v.  Williamson,  20  How. 

427  555 

Swan  «.  Arthur,  103  U.  S.  597  472 
Swan  V.  Wright's  Executor,  110 

U.  S.  590  509 

Tappan  v.  Merchants'  Bank,  19 

Wall.  490  23 

Telegraph  Co.  v.  Texas,  106  U.  S. 

460  28, 58 

Telford  v,  Garrels,  132  111.  550 

400,  415 
Terre  Haute  &  Indianapolis  Rail- 
road V.  Brunker,  26  Northeast- 
ern Rep.  178  256 
Thayer  v,  Butler^  141  U.  S.  234  241 
Thomas  v.  Eckard,  88  111.  693  819 
Thompson  v.  Boisselier,  1 14  U.  S.  1  563 
Thompson  v.  Libby,  34  Minn.  374  518 
Thompson  v,  Perrine,  106  U.  S. 

589  85 

Tilghman  v.  Proctor,  125  U.  S. 

136  457 

Tintsman  v.  National  Bank,  100 

U.  S.  6  208 

Toland  v.  Sprague,  12  Pet.  300  131 
Tompkins  v.  Hill,  28  HI.  619  406 

Tooke  V,  Newman,  76  III.  215  406 

Towle  V,  Ambs,  123  III.  410  321 

Town  17.  Wood,  37  III.  512  406 

Town   of  Lyons  v.  Lyons  Nat. 

Bank,  19  Blatch.  279  556 

Townsend  v.  Jemlson,  7  How.  706  894 
Transportation  Co.  v.  Wheeling, 

99  U.  S.  273  82 

Turner  v.  Bank  of  f^orth  Amer- 
ica, 4  Dall.  8  85 
Turner  v.  Maryland,  107  U.  S.  88     66 
Turquand   v.    Strand    Union,    8 
Dowllng,  201;   S.  C.  4  Jurist, 
74                                              254,  255 
Turrill  v.  Illinois  Central  Rail- 
road, 20  Fed.  Rep.  912                  466 
Tuttle  V.  Turner,  28  Texas,  759      655 
Twltty  V.  Camp,  Phil.  Eq.  61          316 
Two  Hundred  Chests  of  Tea,  9 

Wheat.  430  471 

Underwood  v.  Brockraan,  4  Dana, 

309;  5.  a  29  Am.  Dec.  407  284 

Union  Trust  Co.  v.  Illinois  Mid- 
land Railway,  117  U.  S.  434         509 
Union    Trust    Co.    v.    Southern 
Navigation  Co.,  130  U.  S.  565     656 


TABLE  OF  CASES   CITED. 


XIX 


PAOB 

United  Society  of  Shakers  v.  Un- 
derwood, 9  Bush,  609  171 

United  States  v.  Ames,  99  U.  S. 
35  293 

United  States  v.  Beebe,  127  U.  S. 
338  381 

United  States  r.  Bostwick,  94 
U.  S.  53  577 

United  States  v.  Fifteen  Hogs- 
beads,  5  Blatch.  106  556 

United  States  v.  Fisher,  109  U.  S. 
143  193 

United  States  v,  Guthrie,  17  How. 
284  193 

United  States  v,  Isham,  17  Wall. 
496  474 

United  States  v,  Kagama,  118 
U.  S.  376  112 

United  States  v.  Means,  42  Fed. 
Rep.  599  171 

United  States  v.  Missouri,  Kan- 
sas &  Texas  Railway  Co.,  37 
Fed.  Rep.  68  363 

United  States  v.  One  Hundred 
and  Twelve  Casks  of  Sugar,  8 
Pet.  277  471 

United  States  v,  Rogers,  4  How. 
567  112 

United  States  v.  Rogers,  28  Fed. 
Rep.  607  552 

United  States  v.  San  Jacinto  Tin 
Co.,  125  U.  S.  273  381 

United  States  9.  Throckmorton, 
98  U.  S.  61  596 

United  States  v.  Union  Pacific 
Railroad.  91  U.  S.  72  474 

Vance  v.  Campbell,  1  Black,  427  425 

Vartie  v.  Underwood,  18  Barb. 
561  534 

Virginia,  Ex  parte,  100  U.  S.  339    116 

Wabash,  St.  Louis  &c.  Railway 
Co.  V.  Knox.  110  U.  S.  804  208 

Wakeman  v,  Dalley,  51  N.  Y.  27 

149,162 

Waldo  V.  Cummings,  45  111.  421      314 

Walker  v.  Transportation  Co., 
3  W^alL  150  646 


PAOB 

Wallace  v.  Loomls,  97  U.  S.  146  508 
Walling  17.  Wheeler,  39  Texas,  480  623 
Walsh  V.  Sayre,  52  How.  Pr.  334  255 
Walworth  v.  Harris,  129  U.  S.  365  22 
Wan  Shtng  v.  United  States.  140 

U.  S.  424  586,  588 

Ware  v.  Cann,  10  B.  &  C.  438  315 

Watkins  v.  Holman,  16  Pet.  25  106 
Wear  v.  Mayer,  2  McCrary,  172  556 
Weber  v.  Couch,  134  Mass.  26  578 
Wellford  v.  Snyder,  137  U.  S.  521  311 
Western  Union  Telegraph  Co.  v. 

Attorney  General  of  Massachu- 
setts, 125  U.  S.  530      23,  25,  28,  34, 

86,41,42,  45 
Weston  V.  Weston,  125  Mass.  268  314 
Whitcomb  «.  Whiting,  2  Doug. 

652  535 

White  V.  Jordan,  27  Maine,  370  578 
White  V.  Milwaukee  Railway,  61 

Wis.  536  255  n. 

Whitney  v.  Butler,  118  U.  S.  655  153 
Wiggins  Ferry  Co.  v.  East  St. 

Louis,  107  U.  S.  865  23 

Wight,  Petitioner,  In  re,  134  U.  S. 

186  418 

WMlllams  v.  Ash,  1  How.  1  316 

Williams  V.  McKay,  40  N.  J.  Eq. 

189  173 

Williams  v.  Thome,  70  N.  Y.  270  320 
Wilson  V.  Deen,  74  N.  Y.  531  518 

Wisconsin    Central    Railroad   v. 

Price  County,  133  U.  S.  496         375 
Wisner  v.  Chamberlin,   117   III. 

568  351 

Wolcott  V.   Des  Moines  Co.,  5 

Wall.  681  869 

Wolsey  V.  Chapman,  101  U.  S.  755  369 
Wyatt  V.  Hodson,  8  Bing.  309  535 
Yarbrough,  ^a;par<€,110U.  S.651  116 
Yerger,  Ex  parte,  8  Wall.  85  116 

Young  V.  Bradley,  101  U.  S.  782 

309,  321 
Young  V.  Bryan,  6  Wheat.  146  85 

Young  V.  Martin,  8  Wall.  354  623 


TABLE  OF  STATUTES 


CITED  IN  OPINIONS. 


(A.)    Statutes  of  the  United  States. 


PAOX 

1787,  1  Stat.  51,  note  a.  .186  n.,  203  u. 

1789,  Sept  24,  1  Stat.  78,  c.  20, 

84,  131,  326 

1790,  May  26,  1  Stat.  123 204  n. 

1798,  Apiil  7,  1  Stat.  650,  c.  28, 

186  n.,  204  n. 
1800,  Maj  7,  2  Stat.  69,   c.  41, 

186  n.,  204  n. 
1804,  March  26,  2  Stat.  284,  c.  88, 

185  n.,  204  n. 

1804,  March  27,  2  Stat.  301 ...  .204  n. 

1805,  Jan.  11,  2  Stat.  309,  c.  5, 

186  n.,  204  n. 

1809,  Feb.  3,  2  Stat  514,  c.  18, 

186  n.,  204  n. 

1810,  March  2,  2  Stat.  564 204  n. 

1812,  Jane  4,  2  Stat.  746,  c.  95, 

185  n.,  2(U  n. 

1814,  Jan.  27,  8  SUt.  95 204  n. 

1817,  March  3,  3  Stat.  372,  c.  59, 

186  n.,  204  n. 
1819,  March  2,  3  Stat.  495,  c.  49, 

185  n.,  204  n. 

1822,  March  30,  3  Stat.  656,  c.  13, 

185  n.,  204  n. 

1823,  Jan.  30,  3  Stat.  722 204  n. 

1824,  May  26,  4  Stat.  45 204  n. 

1829,  Jan.  21,  4  Stat.  333 204  n. 

1836,  April  20,  5  Stat.  13,  c.  54, 

186  n.,  204  n. 
1838,  Jane  12,  5  Stat.  237,  c.  96, 

185  n.,  204  n. 
1848,  Ang.  14,  9  Stat.  326,  c.  177, 

185  n.,  204  n. 
1840,  March  3,  9  Stat.  406,  c.  121, 

185  n.,  204  n. 
1850,  Sept.  9,  9  Stat.  449,  c.  49, 

185  n.,  204  n. 
1850,  Sept  9,  9  Stat  455,  c.  51, 

185  n.,  204  n. 
1850,  Sept  20,  9  Stat  466,  c.  61, 

368,  369,  373  n. 


PAOB 

1851,  March  3,  9  Stat  635,  c.  43, 

11.  18,646 

1852,  June  10, 10  Stat  8,  c  45.  .378  n. 

1853,  Feb.  9,  10  Stat  155,  c.  59, 378  n, 

1853,  March  2,  10  Stat  175,  c.  90, 

185  n.,  204  n/ 

1854,  May  30,  10  Stat.  280,  c.  59, 

185  n,  205  n. 
1856,  May  15,  11  Stat  9,  c.  28.  .378  n. 
1856,  May  17, 11  Stat.  15,  c.  31 .  .373  n. 
1850,  June  3,  11  Stat  17,  c.  41.  .373  n. 
1856,  June  3,  11  Stat  18,  c.  42.  .373  n. 
1856,  June  3, 11  Stat  20,  c.  43.  .373  n. 
1856,  June  3, 11  Stat  21,  c.  44.  .378  n.. 
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1861,  Feb.  28,  12  Stat  174,  c.  59, 

185  n.,  205  n. 
1861,  March  2,  12  Stat  212,  c.83, 

185  n.,  205  n. 
1861,  March  2, 12  Stat  241,  c.  86, 

185  n.,  205  n. 
1863,  Feb.  24,  12  Stat  665,  c.  56, 

185  n.,  205  n. 
1863,  March  2,  12  Stat  700. . .  .205  n. 
1863,  March  3,  12  Stat  772,  c.  98, 
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1864,  May  5,  13  Stot  66,  c.  80.  .373  n. 
1864,  May  12,  13  Stat  72,  c.  84.  .373  n. 
^864,  May  26,  13  Stot  88,  c.  95, 

185  n.,  205  n. 
1864,  July  1,  13  Stot  839,  c.  198, 

364,  365,  366 

1864,  July  2, 13  Stot  366,  c.  217.  .373  n. 

1865,  March  3,  13  Stat  501,  §  4. .  555 

1866,  July  4,  14  Stat  83,  c.  165. .  373 
1866,  July  4,  14  Stat  87,  c.  168. .  373 
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1866,  July  23, 14  Stat.  210,  c.  212,  373 
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1884,  June  26,  23  Stat.  57 12 

1884,  July  4,  23  Stat  101 

204  n.,  205  n. 
1884,  July  5,  28  Stat.  115,  c.  220, 
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1890,  May  2,  26  Stat.  81,  c.  182, 
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Revised  Statutes. 
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§  1907 673 
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1837,  Dec.  25,  Acts  of  1837, 
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Illinois  (cont) 

Rev.  Stats.  1874,  pp.  614,615, 

c.  74 896,  897 
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§  49 319 

c30,  §  3 319 
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§42 43 
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1876,  Feb.  23,  Laws  of  1875, 
p.  49 ;  Comp.  Stats,  of  1885, 

p.  688,  §  477 85,86 

New  York. 

Code  Civil  Proc.  §  829 153 

1  Key.  Stats,  part  2,  c.  4,  tit. 
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Oregon. 
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Texas.* 
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Washington. 
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IN  THX 


SUPREME  COURT  OF  THE  UNITED  STATES, 


AT 


OCTOBEE  TEEM,  1890. 


In  re  GAENETT  AND  OTHEES. 

ORIGINAL. 
No.  10.    OrigtniJ.    Argued  March  0, 10, 1891.  ~  Decided  May  26, 1891. 

The  law  of  limited  liability  is  part  of  the  maritime  law  of  the  United  States, 
and  is  in  force  npon  navigable  rivers  above  tide  water,  and  applies  to 
enrolled  and  licensed  vessels  exclusively  engaged  in  commerce  on  such 
a  river. 

Ok  the  2d  of  February,  1891,  leave  was  granted  to  Mr, 
Walter  Van  Hensselaer  Berry  to  file  the  petition  of  Garnett, 
Stubbs  &  Co.  and  several  others  for  a  writ  of  prohibition  to 
prohibit  the  judge  of  the  District  Court  of  the  United  States 
for  the  Eastern  Division  of  the  Southern  District  of  Georgia 
from  proceeding  with  a  suit  in  admiralty  in  that  court,  in 
which  John  Lawton,  owner  of  the  steamer  Katie,  had  libelled 
that  vessel  and  summoned  the  petitioners  as  defendants.  Leave 
was  granted,  and  the  petition  was  filed,  to  which  was  attached 
a  copy  of  the  libel. 

It  appeared  that  the  Eatie  was  a  steamer  engaged  in  the 
carrying  trade  between  Augusta  on  the  Savannah  Eiver  and 
Savannah,  on  the  same  river,  both  in  the  State  of  Georgia ; 
that  in  October,  1887,  she  received  from  the  various  peti- 
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tioners,  and  from  varioos  points  along  the  river,  cotton  to  be 
transported  for  each  petitioner;  and  that  while  making  the 
voyage  she  took  fire  and  some  of  the  cotton  was  burned,  and 
other  bales  were  thrown  overboard.  The  owners  or  con- 
signees of  the  cotton  which  had  been  damaged  or  lost  brought 
suits  against  Lawton,  as  a  common  carrier,  to  recover  in  each 
case,  its  value.  There  were  ten  actions  in  all,  and  their  aggre- 
gate claims  were  about  sixteen  thousand  dollars. 

Thereupon  Lawton  filed  the  libel  in  question  alleging,  as  set 
forth  in  the  petition,  '^  that  the  amount  sued  f6r  in  said  cases, 
and  the  loss  and  damage  happening  by  means  of  or  by  reason 
of  said  fire,  exceeded  the  value  of  said  steamboat  and  her 
freight  on  said  voyage,  and  that  said  fire  was  not  caused  by 
any  negligence  of  said  libellant  or  of  the  master  and  crew  of 
said  steamboat,  and  that  under  the  act  of  Congress,  approved 
i[arch  3,  1851,  as  amended  by  the  act  of  Congress,  approved 
June  19,  1886,  said  libellant  was  not  in  any  wise  liable  for 
said  loss  or  damage ;  and  claiming  further,  in  the  event  of  any 
liability,  the  benefit  of  the  limitation  provided  in  the  third  and 
fourth  sections  of  said  act  of  March  3,  1851,  a  copy  of  said 
libel  and  its  ^  Exhibits '  being  hereunto  annexed." 

The  petition  further  alleged  "  That  afterwards,  to  wit,  on 
the  8th  day  of  March,  1888,  an  appraisement  of  said  steamboat 
and  freight  was  had,  said  steamboat  being  appraised  at  $3300 
and  the  freight  at  $196.75,  making  a  total  of  $3496.75,  for 
which  said  sum  the  said  John  Lawton  entered  into  the  usual 
stipulation  on  May  4, 1889." 

From  the  answer  of  the  district  judge  it  appeared  that  the 
defendants  in  the  admiralty  suit  had  demurred  to  the  libel  and 
had  moved  to  dismiss  the  same  "  because  the  fourth  section  of 
the  act  of  Congress  approved  June  19, 1886,  Is  alleged  to  be 
unconstitutional ; "  and  that  the  court  had  overruled  the  de- 
murrer, and  dismissed  the  motion,  and  ordered  the  cause  to 
proceed. 

This  fourth  section  is  as  follows :  "  Section  4.  That  section 
4289,  of  the  Revised  Statutes,  be  amended  so  as  to  read  as. fol- 
lows :  *  Section  4289.  The  provisions  of  the  seven  preceding 
sections  and  of  section  eighteen  of  an  act  entitled  ^'An  act  to  re- 
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move  certain  burdens  on  the  American  merchant  marine,  and 
to  encourage  the  Atnerican  foreign  carrying  trade,  and  other 
purposes,"  approved  June  twenty-sixth,  eighteen  hundred  and 
eighty-four,  relating  to  the  Umitations  of  the  liability  of  the 
owners  of  vessels,  shall  apply  to  all  sea-going  vessels,  and 
also  to  all  vessels  used  on  laJ^es  or  rivers,  or  in  inland  naviga- 
tion, including  canal-boats,  barges  and  lighters.'"  24  Stat. 
80,  81. 

Mr,  Sa/raud  B,  Adams  for  the  petitioner. 

I.  Our  main  contention  is  that  the  words  here  used  are 
none  of  them  limited,  as  an  act  of  Congress  must  be  in  order 
to  be  valid ;  even  if  the  validity  of  such  legislation  is  not  con- 
fined to  the  commerce  clause  of  the  Constitution,  and  may  be 
supported  by  the  clause  touching  the  admiralty  and  maritime 
jurisdiction  of  the  courts  of  the  United  States,  and  even 
although  this  act  can  be  regarded  as  simply  a  regulation  of 
the  vessel  itself. 

We  must  bear  in  mind  that  we  are  not  attacking  an  act  of 
a  State,  where  the  legislature  has  all  the  powers  except  those 
prohibited,  but  an  act  of  Congress,  concerning  whose  powers 
it  has  been  properly  said  in  Potter's  "  Dwarris  on  Statutes  and 
Constitutions,"  pages  367  and  368 :  "  When  those  powers  are 
questioned,  the  only  duty  of  the  court  is  to  see  whether  the 
grant  of  specific  powers  is  broad  enough  to  embrace  the  act." 
To  the  same  effect  are  the  decisions  of  this  court  in  Martin  v. 
Hunter's  Lessee,  1  Wheat.  304,  326 ;  Trade  Mark  Gases,  100 
U.  S.  82,  93;  and  in  GhUma/n  v.  Philadelphia,  3  Wall.  713, 
725,  726. 

In  the  Trade  Mark  Cases  this  court,  in  holding  that  the 
words  "any  person  or  firm"  were  too  broad,  uses  this  clear 
and  emphatic  language,  "When,  therefore.  Congress  under- 
takes to  enact  a  law  which  can  only  be  valid  as  a  regulation 
of  commerce,  it  is  reasonable  to  expect  to  find,  on  the  face  of 
the  law,  or  from  its  essential  nature,  that  it  is  a  regulation  of 
commerce  with  foreign  nations,  or  among  the  several  States, 
or  with  the  Indian  tribes.  If  not  so  limited  it  is  in  excess  of 
the  power  of  Congress." 
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We  fully  recognize  the  familiar  principle  that  a  law  may  be 
oonstitational  in  part  and  bad  in  part.  Under  this  principle 
the  words  '^  sea-going  vessels,"  covering  maritime  commerce, 
may  be  saved  because  they  are  capable  of  separation  from  the 
rest  of  the  clause;  but  the  courts  never  change,  limit  or  re- 
strict (which  would  change)  the  natural  and  obvious  meaning 
of  words  so  as  to  amend  the  statute  into  harmony  with  the 
fundamental  law.  If  the  wOrds  used  are  susceptible  of  two 
constructions,  one  that  will  harmonize  the  law  with  the  Con- 
stitution, and  another  which  will  bring  it  into  hostility,  the 
courts  will  adopt  the  former  construction.  But  when  th.e 
words  used  are  clear  and  unambiguous,  and  these  words  evince 
an  unconstitutional  exercise  of  power,  the  courts  cannot  save 
the  law.  One  of  the  main  purposes  of  the  law  as  it  pre- 
viously stood,  (although  the  excepting  clause  was  more  com- 
prehensive than  the  necessities  of  this  purpose  demanded,)  was 
to  save  internal  commerce  from  the  operation  of  the  limited 
liability  sections.  And  it  seems  to  us  clear  that  one  of  the 
main  purposes  of  the  amendment  was  to  include  this  internal 
commerce.  Whether  this  was  a  controlling  purpose  or  not, 
every  word  used  which  can  in  any  wise  be  applied  to  the  case 
at  bar,  is  broad  enough  to  necessarily  cover  every  form  of  in- 
ternal commerce  carried  on  by  water,  and  every  form  of  craft, 
no  matter  how  insignificant  its  draft,  and  no  matter  how  ex- 
clusively local  and  humble  its  business.  This  court  will  be 
asked,  in  order  to  save  the  law,  that  it  limit  this  act  of  1886 
to  the  constitutional  limitations  of  Congress,  when  the  purpose 
of  the  law  is  that  it  be  unlimited  and  unrestricted.  If  this  act 
be  good,  there  is  no  limit  to  the  power  of  Congress  in  the 
regulation  of  commerce.  The  Constitution  does  not  restrict 
it  to  water,  and  therefore  it  can  pass  an  act  limiting  ever  so 
radically  the  liability  of  a  common  carrier  anywhere,  no  mat- 
ter how  thoroughly  internal  and  local  its  business.  The  Oenr 
esee  Chief,  12  How.  443,  452 ;  Penaacola  Tel.  Co.  v.  WeaUm 
Union  Tel.  Co.,  96  U.  S.  1,  8,  9. 

If  this  law  can  find  support  in  the  admiralty  and  maritime 
jurisdiction  clause,  then,  we  repeat,  it  is  still,  in  all  of  the 
terms  that  are  germane,  entirely  too  broad,  unless  this  court 
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can  hold  that  this  jurisdiction  covers  all  localities  where  it 
chances  to  be  a  '^  little  damp,"  and,  under  the  guise  of  juris- 
diction, the  United  States  courts  can  be  given  the  power  to 
practically  destroy  the  rights  of  citizens  who  are  compelled  to 
patronize  ships. 

Wherever  it  is  applicable,  the  law  was  radical  enough 
before.  Under  the  decision  of  the  majority  of  this  court,  in 
Providence  and  New  York  Steamship  Co,  v.  HiU  Manufao- 
taring  Co.^  109  U.  S.  578,  in  the  case  of  loss  happening  by 
fire,  the  owner  of  the  ship  is  not  liable  at  all  unless  the 
neglect  was  shown  to  be  his  own  personal  neglect,  and  even 
then,  his  liability  is  confined  to  his  interest  in  the  ship. 

On  account  of  the  importance  of  the  proposition  that  ^'  it  is  not 
within  the  judicial  province  to  give  to  the  words  used  by  Con- 
gress a  narrower  meaning  than  they' are  manifestly  intended 
to  bear  "  in  order  to  save  an  act  from  the  objection  of  uncon- 
stitutionality, we  refer,  in  addition  to  the  Trade  Mark  Cases^ 
to  the  following :  United  States  v.  Beeae,  92  U.  S.  214,  220, 
221 ;  Virginia  Coupon  Cases,  114  U.  S.  269,  304,  305  (a  civil 
case  which  applies  the  principle  recognized  in  the  Trade  Mark 
Cases^  and  in  United  States  v.  Eeese) ;  Spraigue  v.  Thompson, 
118  U.  S.  90 ;  Allen  v.  Louisiana,  103  U.  S.  80 ;  State  Ton- 
nage Tax  Cases,  12  Wall.  204,  217,  219 ;  Zeloup  v.  Port  of 
Mobile,  127  U.  S.  640,  647;  and  Zord  v.  Steamship  Co.,  102 
U.  S.  541. 

n.  The  commerce  clause  of  the  Constitution,  upon  which 
we  submit  this  legislation  must  be  based,  and  to  which  the 
decisions  of  this  court  and  of  other  United  States  courts  refer 
such  legislation  for  its  sanction,  not  only  does  not  authorize, 
but  it  prohibits  any  act  by  Congress  broad  enough  to  control 
or  regulate  internal  commerce  or  traffic  between  citizens  of  the 
same  State.  This  clause  was  intended  to  place  such  com- 
merce beyond  its  control.  See  Veazie  v.  Moore,  14  How. 
573  et  seq.;  Oihhons  v.  Ogden,  9  Wheat.  194,  195 ;  Moore  v. 
American  Tra/nsportation  Company,  24  How.  37  and  39 ;  The 
Daniel  Ball,  10  Wall.  564,  565 ;  The  Trade  Mark  Cases,  100 
U.  S.  95  et  seq.;  Lord  v.  Steamship  Company,  102  U.  S.  543 ; 
8a/nds  v.  Rvoer  Compamy,  123  U.  S.  295. 
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III.  Authority  for  this  legislation  cannot  be  fonnd  in  the 
clause  providing  that  the  judicial  power  shall  extend  to  all 
cases  of  admiralty  and  maritime  jurisdiction* 

We  admit  that  the  jurisdiction  of  the  admiralty  court  is 
not  circumscribed  by  the  commerce  clause;  that  the  courts 
may  try  cases  involving  vessels  engaged  in  purely  internal 
commerce,  and  questions  appertaining  to  such  commerce.  But 
this  affects  only  the  forum.  It  does  not  concern  the  substan- 
tial rights  of  the  parties. 

A  shipowner  entitled  to  the  benefits  of  the  limited  liability 
act  of  1851,  need  not  go  into  a  court  of  admiralty  at  all; 
his  rights  are  secured  independently  of  the  tribunal.  He  may 
assert  them  by  a  plea  to  a  common  law  action  in  any  court. 
See  The  SooUand,  105  U.  S.  33,  34.  Generally  it  will  be  found 
that  the  remedies  of  the 'District  Court  are  more  full  and  com- 
plete, but  the  shipowner  is  not  confined  to  this  court,  and  his 
rights  are  the  same  in  any  tribunal  If  this  be  so,  the  correl- 
ative rights  of  his  patrons  ought  to  be  the  same,  no  matter  in 
what  tribunal  they  may  be  adjudicated. 

Other  cases,  in  addition  to  those  heretofore  cited,  hold  that 
the  validity  of  this  legislation  depends  upon  the  commerce 
clause.  See  The  War  Eagle,  6  Bissell,  366 ;  Lord  v.  Steam- 
ship Co,^  4  Sawyer,  292;  The  Mamie,  5  Fed.  Rep.  821;  the 
same  case  is  aflBrmed  in  8  Fed.  Rep.  367;  American  Trans- 
portation Co.  V.  Moore,  5  Michigan,  392  and  393  ;  Headrich 
V.  Virginia  (&o.  Railway  Co.,  48  Georgia,  549. 

If,  then,  this  legislation  can  be  separated  from  its  effect 
upon  the  traffic  rights  and  obligations  of  the  parties  con- 
cerned, and  can  be  confined  to  a  mere  regulation  of  vessels, 
we  insist  that  no  authoritative  decision  can  be  found  which 
will  sustain  the  validity  of  a  law  of  Congress  requiring  a 
vessel  engaged  solely  in  internal  commerce,  and  entirely  dis- 
connected from  interstate  or  foreign  commerce,  to  be  licensed, 
or  which  otherwise  regulates  such  a  vessel.  Many  can  be 
cited  against  this  power  of  Congress,  and  some  of  the  deci- 
sions hereinbefore  discussed  are  in  point  on  this  branch  of 
the  case. 

In  Gibbons  v.  Ogden,  in  discussing  the  power  of  Congress 
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over  navigation,  under  the  commerce  clause,  the  court  limits 
it  to  that  which  is  in  some  manner  connected  with  foreign 
nations  or  among  the  several  States,  or  with  the  Indian  tribes. 
9  Wheat.  1, 197- 

In  the  Pctsaenger  CaseSy  7  How.  283,  400,  Mr.  Justice 
McLean  says:  ^'If  Congress  should  impose  a  tonnage  duty 
on  vessels  which  ply  between  ports  within  the  same  State,  or 
require  such  vessels  to  take  out  a  license,  or  impose  a  tax  on 
persons  transported  in  them,  the  act  would  be  unconstitu- 
tional and  void." 

In  Sinot  V.  Davenport^  22  How.  227,  this  court  held  that  an 
act  of  the  State  of  Alabama,  which  was  broad  enough  to 
regulate  vessels  under  the  control  of  Congress  was  void,  but  in 
treating  of  the  control  of  Congress  over  ships,  the  court, 
on  page  243,  recognizes  the  limitation  contended  for  by  us, 
a  limitation  which  the  act  of  1886  not  merely  ignores,  but 
proposes  to  repudiate. 

The  case  of  The  Bright  Star^  1  Wool.  C.  C,  is  very  much 
in  point.  The  question  decided  by  Mr.  Justice  Miller  was 
whether  she  was  compelled  to  take  out  a  license,  and  was 
under  the  inspection  laws.  This  question  had  been  deter- 
mined in  the  negative  by  the  judge  of  the  District  Court,  and 
his  decision  was,  on  appeal,  affirmed  in  a  full  and  exhaustive 
opinion.  Mr.  Justice  Miller  holds  that  it  is  not  in  the  power 
of  Congress  to  regulate  vessels  confined  to  internal  commerce, 
and  "  that  Congress  has  in  its  legislation  steadily  kept  this  in 
view."  See  also  The  Oconte,  5  Bissell,  463 ;  The  War  Eagle, 
6  Bissell,  366.  In  The  Thomas  Swan,  6  Ben.  42,  Judge 
Blatchford  approves  and  follows  Judge  Miller's  opinion,  hold- 
ing that  The  Thomas  Swan  does  not  fall  within  the  principle 
of  The  Daniel  Ball,  nhi  supra.  See  also  Oilman  v.  Philadel- 
phia, S  Wall.  657,  cited  by  Judge  Miller  in  1  Woolworth. 

IV.  In  conclusion,  we  submit  what  we  have  heretofore  inci- 
dentally noticed,  that  if  this  legislation  can  be  based  upon 
the  jurisdictional  clause  of  the  Constitution,  and  if  the  com- 
merce clause  can  be  expunged,  yet  still  it  cannot  be  constitu- 
tional. In  any  event,  in  order  for  the  courts  of  the  United 
States  to  have  jurisdiction,  the  waters  must  be  navigable 
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waters  of  the  United  States  whioh,  as  already  noticed,  are 
waters  which  by  themselves,  or  by  their  connection  with 
other  waters,  form  a  continuous  channel  for  commerce  among 
the  States,  or  with  foreign  countries.  See  The  Genesee  Chiefs 
12  How.  443 ;  AUm  v.  Newberry,  21  How.  244 ;  The  Hme 
y.  TrevoTy  4  Wall.  555 ;  The  Belfast^  7  Wall.  624 ;  Steamer 
St  Zawrencey  1  Black,  522 ;  Butler  r.  Boston  Steamship  Go.y 
130  U.  S.  527. 

Mr,  R.  G.  Erwm  opposing. 

Mb.  Justiob  Bradley  delivered  the  opinion  of  the  court. 

This  is  a  petition  for  a  writ  of  prohibition  to  be  directed  to 
the  judge  of  the  District  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Southern  District  of  Georgia,  to  pro- 
hibit said  judge  from  taking  further  cognizance  of  a  certain 
suit  instituted  before  him  in  said  court.  The  suit  sought  to  be 
prohibited  is  a  libel  filed  in  said  court  by  John  Lawton,  owner 
of  the  steamboat  Eatie,  seeking  a  decree  for  limited  liability 
for  the  loss  and  damage  which  accrued  by  fire  on  said  steam- 
boat in  the  Savannah  Eiver  on  the  12th  of  October,  1887. 
A  copy  of  this  libel  is  annexed  to  the  petition  for  prohibition. 
It  sets  out  the  facts  that  Lawton  was  the  owner  of  the  steam- 
boat; that  she  was  an  enrolled  vessel  of  the  United  States,  duly 
licensed  to  carry  on  the  coasting  trade ;  that  she  had  for  twenty 
years  been  engaged  in  transporting  merchandise,  goods  and 
commodities  from  and  to  the  ports  of  Savannah  and  Augusta^ 
and  intermediate  ports  and  landings  on  the  Savannah  Biver, 
in  the  States  of  South  Carolina  and  Georgia ;  and  that  some 
of  the  said  goods  were  transported  by  said  steamboat  as  one 
of  the  through  lines  of  carriers,  issuing  through  bills  of  lading 
to  and  from  ports  and  places  within  the  State  of  Greorgia, 
and  ports  and  places  in  other  States  of  the  United  States  and 
foreign  countries. 

The  libel  then  states  that  on  the  8th  of  October,  1887,  the 
said  steamboat  left  Augusta  for  Savannah  and  intermediate 
places  on  the  river  in  South  Carolina  and  Georgia,  intending 
to  load  a  cargo  chiefly  of  cotton,  being  properly  manned  and 
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equipped ;  that  on  the  10th  day  of  October,  having  then  on 
board  643  bales  of  cotton,  she  left  a  landing  called  Bartends 
Ferry,  and  shortly  after  struck  on  a  sand  bar,  and  notwith- 
standing the  utmost  endeavor  of  master  and  crew,  remained 
there  till  October  12th,  when  fire  was  discovered  in  the  cotton 
near  the  bow  of  the  steamboat ;  that  the  fire  spread  with  great 
rapidity,  and  some  of  the  bales  of  cotton  had  to  be  thrown 
overboard  to  prevent  it  from  spreading  more ;  and  after  three 
hours  of  the  hardest  and  most  hazardous  work,  the  master  and 
crew  succeeded  in  clearing  the  bow  of  the  burning  cotton,  and 
saving  the  vessel  and  a  portion  of  the  cargo,  but  leaving  the 
vessel  much  burned  and  damaged.    A  list  of  the  cargo  was 
attached  to  the  libel,  which  proceeded  to  state  that  nearly  all 
of  the  consignees  of  the  cotton  lost  or  damaged  had  brought 
suits  against  the  libellant ;  and  a  list  of  the  suits  was  also  ap- 
pended to  the  libel,  in  two  of  which  attachments  were  issued ; 
that  the  amount  thus  sued  for,  and  the  loss  and  damage  hap- 
pening by  means  of  said  fire,  exceeded  the  value  of  the  said 
steamboat  and  her  freight  on  said  voyage ;  that  the  fire  was  not 
caused  by  any  negligence  of  the  libellant,  or  of  the  master  and 
crew,  and  that  by  reason  of  the  exception  against  fire  contained 
in  the  bills  of  lading  and  receipts,  the  libellant  was  not  liable 
for  the  loss  and  damage  caused  by  said  fire ;  that  libellant  did 
not  know  the  cause  of  the  fire  nor  had  any  information  as  to 
the  cause,  not  being  on  board  of  the  vessel  at  the  time ;  and 
that  all  the  loss,  destruction  and  damage  to  the  bales  of  cotton 
happened  by  means  of  said  fire,  and  that  said  fire  was  not 
caused  by  the  design  or  neglect  of  the  libellant,  but  was  solely 
caused  without  his  privity  or  knowledge. 

After  an  allegation  that  the  Savannah  River  is  a  navigable 
stream  lying  partly  in  Georgia  and  partly  in  South  Carolina, 
and  that  the  contracts  for  carrying  the  cotton  were  maritime 
contracts,  the  libellant  proceeded  to  contest  his  entire  liability, 
under  the  act  of  Congress  in  that  behalf,  and  under  the  bills 
of  lading ;  and  if  he  should  be  held  liable  he  claimed  the  ben- 
efit of  limited  liability.  The  libel  concluded  with  the  usual 
prayer  for  appraisement  of  the  vessel,  and  a  monition  to  aU 
persons  claiming  damages  to  appear,  eta 
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The  petitioners,  who  now  come  to  this  court  for  a  prohibi- 
tion, allege  that  they  are  cotton  factors  and  commission  mer- 
chants, residing  and  doing  business  in  Savannah,  and  that  they 
were  the  consignees  of  the  cotton  constituting  the  cargo  of  the 
said  steamboat,  except  a  few  bales.  They  state  that  the  said 
steamboat  was  engaged  exclusively  in  inland  navigation  of  the 
Savannah  Kiver,  between  the  ports  of  Augusta  and  Savannah 
and  intermediate  ports  and  places  on  either  side  of  the  said 
river,  and  that  she  was  not  a  sea-going  vessel.  They  further 
state  the  various  suits  brought  by  them,  respectively,  namely, 
ten  different  suits,  mostly  in  the  city  court  of  Savannah,  for 
different  sums,  amounting  in  .the  aggregate  to  nearly  sixteen 
thousand  dollars;  and  that  in  all  of  said  suits,  except  two 
attachments,  personal  service  was  made  on  the  said  Lawton, 
the  owner  of  said  steamboat.  The  petitioners  further  state 
the  filing  of  the  said  libel,  and  that  an  appraisement  of  the 
steamboat  and  freight  had  been  made,  amounting  to  a  total 
of  $3496.75,  for  which  sum  the  said  Lawton  had  entered  into 
the  usual  stipulation.  They  further  state  that  afterwards,  on 
the  9th  of  April,  1888,  they  objected  to  the  said  District  Court 
taking  further  cognizance  of  the  case,  and  moved  to  dismiss 
the  libel  on  the  grounds  that  the  said  court  was  without  juris- 
diction in  the  premises,  and  that  the  4:th  section  of  the  act  of 
Congress,  approved  June  19,  1886,  on  which  the  said  action 
was  based,  is  unconstitutional  and  void ;  but  that  the  said 
court  overruled  the  said  motion  and  determined  to  proceed 
with  the  further  cognizance  of  the  cause.  The  petitioners 
further  state,  and  rely  upon  the  fact,  that  the  greater  part  of 
the  cotton  was  shipped  by  Georgia  consignors,  from  divers 
points  or  places  within  the  State  of  Georgia,  to  be  transported 
to  Savannah,  Georgia,  to  consignees  who  were  residents  and 
citizens  of  Savannah,  and  was  the  subject  of  a  commerce 
strictly  internal. 

The  act  of  Congress  to  which  the  petitioners  refer  as  being 
the  act  on  which  the  libel  of  Lawton  was  based,  and  which 
they  contend  is  unconstitutional  and  void,  is  the  4th  section  of 
the  act  approved  June  19,  1886,  entitled,  "  An  act  to  abolish 
certain  fees  for  of&cial  services  to  American  vessels,  and  to 
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amend  the  laws  relating  to  shipping,  commissioners,  seamen 
and  owners  of  vessels,  and  for  other  purposes."  24  Stat.  79. 
By  the  section  referred  to,  section  4289  of  the  Bevised  Stat- 
utes was  amended  so  as  to  read  as  follows :  ^^  Sec.  4289.  The 
provisions  of  the  seven  preceding  sections,  and  of  section  eigh- 
teen of  an  act  entitled  '  An  act  to  remove  certain  burdens  on 
the  American  merchant  marine  and  encourage  the  American 
foreign  carrying  trade,  and  for  other  purposes,  approved  June 
26,  1884,  relating  to  the  limitations  of  the  liability  of  the 
owners  of  vessels,  shall  apply  to  all  sea-going  vessels,  and 
also  to  all  vessels  used  on  lakes  or  rivers  or  in  inland  naviga- 
tion, including  canal-boats,  barges  and  lighters.'"  The  pur- 
port and  effect  of  this  section  is  apparent  from  an  inspection 
of  the  original  limited  liability  act  passed  March  3,  1851. 
9  Stat.  635,  c.  43.  After  exempting  ship  owners  from  liability 
for  loss  or  damage  occasioned  by  fire  on  board  of  their  ships, 
happening  without  any  design  or  neglect  of  theirs;  and  for 
loss  of  precious  metals  or  jewelry  of  which  they  or  the  mas- 
ters of  their  vessels  have  not  received  written  notice;  and 
declaring  that  their  liability  shall  in  no  case  exceed  the  value 
of  their  interest  in  the  ship  and  freight  then  pending,  for  any 
loss,  damage  or  injury  to  any  property  caused  by  the  master, 
crew  or  other  persons,  without  their  privity  or  knowledge ; 
and  making  other  provisions  for  carrying  out  the  design  of 
the  act;  a  final  clause  is  added  in  the  words  following,  to  wit: 
"This  act  shall  not  apply  to  the  owner  or  owners  of  any 
canal- boat,  barge  or  lighter,  or  to  any  vessel  of  any  descrip- 
tion whatever,  used  in  rivers  or  inland  navigation."  The 
whole  act  was  afterwards  carried  into  the  Revised  Statutes 
and  constitutes  sections  4281  to  4289,  inclusive,  the  section 
respecting  precious  metals  and  jewelry  having  been  somewhat 
enlarged  by  an  amendment  made  in  1871.  The  final  words 
of  the  act  above  quoted  constitute  section  4289  of  the  Revised 
Statutes,  which,  as  before  stated,  was  amended  by  the  act  of 
1886  so  as  to  make  the  limited  liability  act  apply  to  all  kinds 
of  vessels,  not  only  sea-going  vessels,  but  those  used  on  lakes 
or  rivers,  or  in  inland  navigation,  including  canal-boats,  barges 
and  lighters.    The  4th  section  of  the  act  of  1886  also  regulates 
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the  application  of  the  18th  section  of  an  act  approved  June.  26, 
1884,  23  Stat.  67,  which  reduced  the  individual  liability  of  a 
ship  owner  for  all  debts  and  liabilities  of  the  ship  to  the  pro- 
portion of  his  individual  share  in  the  vessel.  This  section 
requires  no  further  notice.  The  only  question  in  the  case 
therefore  is,  whether  the  4th  section  of  the  act  of  1886,  ex- 
tending the  limited  liability  act  to  vessels  used  on  a  river  in 
inland  navigation,  like  the  steamboat  in  question,  is,  as  con- 
tended, unconstitutional  and  void. 

It  is  unnecessary  to  inquire  whether  the  section  is  valid  as  to 
all  the  kinds  of  vessels  named  in  it ;  if  it  is  valid  as  to  the  kind 
to  which  the  steamboat  Katie  belongs  it  is  sufficient  for  the  pur- 
poses of  this  case.  And  this  question  we  think  can  be  solved 
by  a  reference  to  two  or  three  propositions  which  have  become 
the  settled  law  of  this  country. 

It  is  unnecessary  to  invoke  the  power  given  to  Congress  to 
regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral states,  in  order  to  find  authority  to  pass  the  law  in  ques- 
tion. The  act  of  Congress  which  limits  the  liability  of  ship 
owners  was  passed  in  amendment  of  the  maritime  law  of  the 
country,  and  the  power  to  make  such  amendments  is  coexten- 
sive  with  that  law.  It  is  not  confined  to  the  boundaries  or 
class  of  subjects  which  limit  and  characterize  the  power  to 
regulate  commerce ;  but,  in  maritime  matters,  it  extends  to  all 
matters  and  places  to  which  the  maritime  law  extends.  The 
subject  has  frequently  been  up  for  consideration  by  this  court 
for  many  years  past,  and  but  one  view  has  been  expressed.  It 
was  gone  over  so  fully,  however,  in  the  late  case  of  Butler  v. 
Boston  Steamship  Co.<,  130  U.  S.  527,  that  we  cannot  do  bet- 
ter than  to  quote  a  single  passage  from  the  opinion  of  the 
court  in  that  case.    We  there  said : 

"The  law  of  limited  liability,  as  we  have  frequently  had 
occasion  to  assert,  was  enacted  by  Congress  as  a  part  of  the 
maritime  law  of  this  country,  and  therefore  it  is  coextensive, 
in  its  operation,  with  the  whole  territorial  domain  of  that  law. 
Norwich  Co.  v.  Wright^  13  Wall  104,  127 ;  The  LoUawanay 
21  Wall.  558,  577;  The  Scotland,  105  U.  S.  24,  29,  31 ;  Provi- 
denoe  <6  Ifew  York  Steamship  Co.  v.  Hill  Manufacturing  Co.y 
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109  U.  S.  578,  593.  In  The  LoUawcma  we  said :  <  It  cannot 
be  supposed  that  the  fraraers  of  the  Constitution  contem- 
plated that  the  law  should  forever  remain  unalterable.  Con- 
gress undoubtedly  has  authority  under  the  commercial  power, 
if  no  other,  to  introduce  such  changes  as  are  likely  to  be 
needed.'  p.  577.  Again,  on  page  575,  speaking  of  the  mari* 
time  jurisdiction  referred  to  in  the  Constitution,  and  the  sys- 
tem of  law  to  be  administered  thereby,  it  was  said :  '  The 
Constitution  must  have  referred  to  a  system  of  law  coexten- 
sive with,  and  operating  uniformly  in,  the  whole  country.  It 
certainly  could  not  have  been  the  intention  to  place  the  rules 
and  limits  of  maritime  law  under  the  disposal  and  regulation 
of  the  several  States,  as  that  would  have  defeated  the  uni- 
formity and  consistency  at  which  the  Constitution  aimed  on 
all  subjects  of  a  commercial  character  affecting  the  intercourse 
of  the  States  with  each  other  or  with  foreign  states.'  In  The 
Scotland  this  language  was  used:  'But  it  is  enough  to  say, 
that  the  rule  of  limited  responsibility  is  now  our  maritime 
rule.  It  is  the  rule  by  which,  through  the  act  of  Congress, 
we  have  announced  that  we  propose  to  administer  justice  in 
maritime  cases.'  p.  31.  Again,  in  the  same  case,  p.  29,  we 
said :  '  But,  whilst  the  rule  adopted  by  Congress  is  the  same 
as  the  rule  of  the  general  maritime  law,  its  efficacy  as  a  rule 
depends  upon  the  statute,  and  not  upon  any  inherent  force  of 
the  maritime  law.  As  explained  in  The  Zottmocma  .  .  ; 
the  maritime  law  is  only  so  far  operative  as  law  in  any  coun- 
try as  it  is  adopted  by  the  laws  and  usages  of  that  country ; 
and  this  particular  rule  of  the  maritime  law  had  never  been 
adopted  in  this  country  until  it  was  enacted  by  statute. 
Therefore,  whilst  it  is  now  a  part  of  our  maritime  law,  it  isj 
nevertheless,  statute  law.'  And  in  Providence  <&  New  York 
StecMnship  Co.  v.  HiU  Mam!f^g  Co.  it  was  said :  '  The  rule  of 
limited  liability  prescribed  by  the  act  of  1851  is  nothing  more 
than  the  old  maritime  rule,  administered  in  courts  of  admi- 
ralty in  all  countries  except  England,  from  time  immemorial ; 
and  if  this  were  not  so,  the  subject  matter  itself  is  one  that 
belongs  to  the  department  of  maritime  law.'  p.  593. 
"These  quotations  are  believed  to  express  the  general,  if 
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not  unanimous,  views  of  the  members  of  this  coilrt  for  nearly 
twenty  years  past ;  and  they  leave  us  in  no  doubt  that,  whilst 
the  general  maritime  law,  with  slight  modifications,  is  ac- 
cepted as  law  in  this  country,  it  is  subject  to  such  amendments 
as  Congress  may  see  fit  to  adopt.  One  of  the  modifications 
of  the  maritime  law,  as  received  here,  was  a  rejection  of  the 
law  of  limited  liability.  We  have  i^ectified  that.  Congress 
has  restored  that  article  to  our  maritime  code.  We  cannot 
doubt  its  power  to  do  this.  As  the  Constitution  extends  the 
judicial  power  of  the  United  States  to  '  all  cases  of  admiralty 
and  maritime  jurisdiction,'  and  as  this  jurisdiction  is  held  to 
be  exclusive,  the  power  of  legislation  on  the  same  subject  must 
necessarily  be  in  the  national  legislature,  and  not  in  the  state 
legislatures.  It  is  true,  we  have  held  that  the  boundaries  and' 
limits  of  the  admiralty  and  maritime  jurisdiction  are  matters 
of  judicial  cognizance,  and  cannot  be  affected  or  controlled  by 
legislation,  whether  state  or  national.  Chief  Justice  Taney, 
in  The  St.  Lawrence^  1  Black,  522,  526,  527 ;  The  LoUcmanay 
21  Wall.  558,  575,  576.  But  within  these  boundaries  and 
limits  the  law  itself  is  that  which  has  always  been  received  as 
maritime  law  in  this  country,  with  such  amendments  and  mod- 
ifications as  Congress  may  from  time  to  time  have  adopted. 

"It  being  clear,  then,  that  the  law  of  limited  liability  of 
ship  ow^ners  is  a  part  of  our  maritime  code,  the  extent  of  its 
territorial  operation  (as  before  intimated)  cannot  be  doubtful. 
It  is  necessarily  co-extensive  with  that  of  the  general  admi- 
ralty and  maritime  jurisdiction,  and  that  by  the  settled  law  of 
this  country  extends  wherever  public  navigation  extends  —  on 
the  sea  and  the  great  inland  lakes,  and  the  navigable  waters 
connecting  therewith.  Waring  v.  Clarke^  5  How.  441 ;  Tlie 
Genesee  Chief  v.  Fitzhugh^  12  How.  443 ;  Jackson  v.  The  Mag- 
nolia,  20  How.  296 ;  Commercial  Transportation  Co,  v.  Fit^' 
hugh,  1  Black,  574."    pp.  555-557. 

It  being  established,  therefore,  that  the  law  of  limited  lia- 
bility is  part  of  the  maritime  law  of  the  United  States,  it  only  ^ 
remains  to  determine  whether  that  law  may  be  applied  to 
navigable  rivers  above  tide  water,  such  as  the  Savannah  River, 
and  to  vessels  engaged  in  commerce  on  such  a  river,  like  the 


IN  RE   GARNETT.  15 

Opinion  of  the  Court. 

steamboat  Katie,  in  this  case.  Of  this  there  can  be  no  doubt 
whatever.  The  question  has  been  settled  by  a  long  course  of 
decisions,  some  of  which  are  here  referred  to.  Genesee  Chief  y. 
Ittzhugh,  12  How.  443 ;  FretB  v.  Bull,  12  How.  466 ;  Jackson 
V.  The  Magnolia^  20  How.  296 ;  Nds(m  v.  Ldand^  22  How.  48 ; 
The  PropeUer  Commerce^  1  Black,  574 ;  The  Hine  v.  Trevor^ 
4  Wall.  655 ;  The  Belfast,  7  Wall.  624 ;  The  Eagle,  8  Wall. 
15;  The  Danid  BaU,  10  Wall.  557;  The  MonteUo,  20  Wall. 
430;  Ex  parte  Boyer,  109  U.  S.  629.  In  all  of  these  cases  it 
was  held  that  the  admiralty  and  maritime  jurisdiction  granted 
to  the  Federal  government  by  the  Constitution  of  the  United 
States  is  not  limited  to  tide  waters,  but  extends  to  all  public 
navigable  lakes  and  rivers.  In  some  of  the  cases  it  was  held 
distinctly  that  this  jurisdiction  does  not  depend  on  the  ques- 
tion of  foreign  or  interstate  commerce,  but  also  exists  where 
the  voyage  or  contract,  if  maritime  in  character,  is  made  and 
to  be  performed  wholly  within  a  single  State.  Mr.  Justice 
Clifford,  in  the  opinion  of  the  court  in  The  Belfast,  said: 
^^  Principal  subjects  of  admiralty  jurisdiction  are  maritime 
contracts  and  maritime  torts,  including  captures  ^t^r^  heilli,  and 
seizures  on  water  for  municipal  and  revenue  forfeitures.  (1) 
Contracts,  claims  or  service,  purely  maritime,  and  touching 
rights  and  duties  appertaining  to  commerce  and  navigation, 
are  cognizable  in  the  admiralty.  (2)  Torts  or  injuries  com- 
mitted on  navigable  waters,  of  a  civil  nature,  are  also  cogniza- 
ble in  the  Admiralty  Courts.  Jurisdiction  in  the  former  case 
depends  upon  the  nature  of  the  contract,  but  in  the  latter  de- 
pends entirely  upon  locality.  .  .  .  Navigable  rivers,  which 
empty  into  the  sea,  or  into  the  bays  and  gulfs  which  form  a 
part  of  the  sea,  are  but  arms  of  the  sea,  and  are  as  much 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  as  the  sea  itself.  Difficulties  attend  every  attempt  to 
define  the  exact  limits  of  admiralty  jurisdiction,  but  it  cannot 
be  made  to  depend  upon  the  power  of  Congress  to  regulate 
commerce,  as  conferred  in  the  Constitution.  They  are  en- 
tirely distinct  things,  having  no  necessary  connection  with  one 
another,  and  are  conferred,  in  the  Constitution,  by  separate 
and  distinct  grants."    pp.  637,  640. 
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Jackson  v.  The  Magnolia  was  a  case  of  collision  between 
two  steamboats  on  the  Alabama  Eiver,  far  above  tide  water, 
and  within  the  jurisdiction  of  a  county.  A  libel  in  admiralty 
was  filed  by  one  of  the  parties  in  the  District  Court  of  the 
United  States,  which  was  dismissed  on  the  ground  of  want  of 
jurisdiction.  This  court  reversed  the  decree  and  maintained 
the  admiralty  jurisdiction.  Mr.  Justice  Grier,  delivering  the 
opinion  of  the  court,  said :  "  Before  the  adoption  of  the  pres- 
ent constitution,  each  State,  in  the  exercise  of  its  sovereign 
power,  had  its  own  Court  of  Admiralty,  having  jurisdiction 
over  the  harbors,  creeks,  inlets  and  public  navigable  waters, 
connected  with  the  sea.  This  jurisdiction  was  Exercised  not 
only  over  rivers,  creeks  and  inlets,  which  were  boundaries  to 
or  passed  through  other  States,  but  also  where  they  were 
wholly  within  the  State.  Such  a  distinction  was  unknown, 
nor  (as  it  appears  from  the  decision  of  this  court  in  the  case 
of  Waring  v.  Clarke^  5  How.  441)  had  these  courts  been  driven 
from  the  exercise  of  jurisdiction  over  torts  committed  on  navi- 
gable water  within  the  body  of  a  county,  by  the  jealousy  of 
the  common  law  courts.  When,  therefore,  the  exercise  of 
admiralty  and  maritime  jurisdiction  over  its  public  rivers, 
ports  and  havens  was  surrendered  by  each  State  to  the  govern- 
ment of  the  United  States,  without  an  exception  as  to  subjects 
or  places,  this  court  cannot  interpolate  one  into  the  constitu- 
tion, or  introduce  an  arbitrary  distinction  which  has  no  foun- 
dation in  reason  or  precedent."     p.  298. 

In  Nelson  v.  Leland^  the  same  conclusion  was  reached,  and 
the  same  doctrine  maintained.  That  was  also  a  case  of  colli- 
sion between  a  steamer  and  a  flat-boat  on  the  Yazoo  River, 
which  lies  wholly  in  the  State  of  Mississippi,  and  empties  into 
the  Mississippi  *River. 

In  the  case  of  The  Propdler  Covwmevce  it  was  held  that  in 
order  to  bring  a  case  of  collision  within  the  admiralty  juris- 
diction of  the  Federal  courts  it  is  not  necessary  to  show  that 
either  of  the  vessels  was  engaged  in  foreign  commerce,  or 
commerce  between  the  States.  Maritime  torts,  such  as  colli- 
sion, etc.,  committed  on  navigable  waters  above  tide  water, 
are  cognizable  in  the  admiralty,  without  reference  to  the  voy- 
age or  destination  of  either  vessel. 
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In  the  case  of  The  Belfast^  it  was  decided  that  on  an  ordi- 
nary contract  of  affreightment  the  shipper  has  a  maritime  lien 
which  may  be  enforced  in  the  admiralty  courts,  although  the 
contract  be  for  transportation  between  ports  and  places  within 
the  same  State/ provided  it  be  upon  navigable  waters,  to  which 
the  general  jurisdiction  of  the  admiralty  extends. 

In  the  case  of  The  Montdlo^  it  was  held  that  Fox  River,  in 
Wisconsin,  is  a  navigable  river,  although  made  such  by  artifi- 
cial improvements^  and  that  a  steamer  navigating  the  same  is 
subject  to  the  laws  of  the  United  States  with  regard  to  the 
enrolment  and  license  of  vessels,  and  is  liable  to  be  proceeded 
against  in  admiralty  for  non-compliance  with  such  laws. 

In  Ed  parte  Boyer^  it  was  decided  that  the  admiralty  juris- 
diction extends  to  a  steam  canal-boat,  in  case  of  collision  be- 
tween her  and  another  canal-boat,  whilst  the  two  boats  were 
navigating  the  Illinois  and  Lake  Michigan  Canal,  although 
the  libellant's  boat  was  bound  from  one  place  in  Illinois  to 
another  place  in  the  same  State.  Mr.  Justice  Blatchford,  de- 
livering the  opinion  of  the  court  in  that  case,  said :  "Within 
the  principles  laid  down  by  this  court  in  the  cases  of  The 
Daniel  BaU,  10  Wall.  557,  and  The  MonteUo,  20  Wall.  430, 
which  extended  the  salutary  views  of  admiralty  jurisdiction 
applied  in  The  Genesee  Chiefs  12  How.  443,  The  Iline  v. 
Trevor^  4  Wall.  555,  and  The  EagU^  8  Wall.  15,  we  have  no 
doubt  of  the  jurisdiction  of  the  District  Court  in  this  case. 
Navigable  water  situated  as  this  canal  is,  used  for  the  purposes 
for  which  it  is  used,  a  highway  for  commerce  between  ports 
and  places  in  different  States,  carried  on  by  vessels  such  as 
those  in  question  here,  is  public  water  of  the  United  States, 
and  within  the  legitimate  scope  of  the  admiralty  jurisdiction 
conferred  by  the  Constitution  and  statutes  of  the  United  States, 
even  though  the  canal  is  wholly  artificial,  and  is  wholly  within 
the  body  of  a  State,  and  subject  to  its  ownership  and  control ; 
^and  it  makes  no  difference  as  to  the  jurisdiction  of  the  District 
Court  that  one  or  the  other  of  the  vessels  was  at  the  time  of 
the  collision  on  a  voyage  from  one  place  in  the  State  of  Illi- 
nois to  another  place  in  that  State.  The  Belfast^  7  Wall.  624." 
pp.  631,  632. 
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In  view  of  the  principles  laid  down  in  the  cases  now  referred 
to,  we  have  no  hesitation  in  saying  that  the  Savannah  Kiver, 
from  its  mouth  to  the  highest  point  to  which  it  is  navigable, 
is  subject  to  the  maritime  law  and  the  admiralty  jurisdiction 
of  the  United  States.  It  follows,  as  a  matter  of  course,  that 
Congress,  having  already,  by  the  act  of  1851,  amended  the 
maritime  law  by  giving  the  benefit  of  a  limited  liability  to  the 
owners  of  all  vessels  navigating  the  oceans  and  great  lakes  of 
the  country,  and  withholding  it  from  the  owners  of  vessels 
used  in  rivers  or  inland  navigation,  was  perfectly  competent 
to  abolish  that  restriction  in  1886,  and  extend  the  same  benefi- 
cent rule  to  the  latter  class  also.  We  think  that  the  act  in 
question,  namely,  the  4th  section  of  the  act  of  1886,  is  a. con- 
stitutional and  valid  law. 

As  regards  the  steamboat  itself,  and  the  business  in  which 
she  was  engaged,  in  view  of  the  authorities  already  referred 
to,  there  is  not  the  slightest  doubt  that  the  case  was  one 
within  the  admiralty  jurisdiction.  The  steamboat  was  a  regu- 
larly enrolled  and  licensed  vessel  of  the  United  States,  and 
was  engaged  in  maritime  commerce  on  the  Savannah  Biver, 
one  of  the  navigable  rivers  of  the  United  States. 

The  writ  of  prohibition  is  denied. 


PULLMAN'S  PALACE  CAR  COMPANY  v.  PENN- 
SYLVANIA.. 

ERROR   TO   THE   SUPREME  COURT  OF  THE  STATE  OF  PENNSYLVANIA. 

No.  1.  Argued  October  18, 1888.  —  Reargument  ordered  November  5, 1888.  —  Reargued  March 

6, 1890.  —  Decided  May  25, 1891. 

A  Statute  of  a  State,  imposing  a  tax  on  the  capital  stock  of  all  corporations 
engaged  in  the  transportation  of  freight  or  passengers  within  the  State, 
under  which  a  corporation  of  another  State,  engaged  in  running  railroad 
cars  into,  through  and  out  of  the  State,  and  having  at  all  times  a  large 
number  of  such  cars  within  the  State,  is  taxed  by  taking  as  the  basis  of 
assessment  such  proportion  of  its  capital  stock  as  the  number  of  miles  of 
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railroad  over  which  its  cars  are  run  within  the  State  bears  to  the  whole 
number  of  miles  in  this  and  other  States  over  which  its  cars  are  run,  does 
not,  as  applied  to  such  a  corporation,  violate  the  clause  of  the  Constitu- 
tion of  the  United  States  granting  to  Congress  the  power  to  regulate 
commerce  among  the  several  States. 

This  was  an  action  brought  by  the  State  of  Pennsylvania 
against  Pullman's  Palace  Car  Company,  a  corporation  of  Illi- 
nois, in  the  Court  of  Common  Pleas  of  the  county  of  Dauphin 
in  the  State  of  Pennsylvania,  to  recover  the  amount  of  a  tax 
settled  by  the  auditor  general  and  approved  by  the  treasurer 
of  that  State,  for  the  years  1870  to  1880  inclusive,  on  the  de- 
fendant's capital  stock,  taking  as  the  basis  of  assessment  such 
proportion  of  its  capital  stock  as  the  number  of  miles  of  rail- 
road over  which  cars  were  run  by  the  defendant  in  Pennsyl- 
vania bore  to  the  whole  number  of  miles  in  this  and  other 
States  over  which  its  cars  were  run. 

All  these  taxes  were  levied  under  successive  statutes  of 
Pennsylvania,  imposing  taxes  on  capital  stock  of  corporations, 
incorporated  by  the  laws  of  Pennsylvania  or  of  any  other 
State,  and  doing  business  in  Pennsylvania,  computed  on  a  cer- 
tain percentage  of  dividends  made  or  declared.  The  taxes  for 
1870-1874  were  levied  under  the  statute  of  May  1, 1868,  c.  69, 
§  5,  which  applied  to  corporations  of  every  kind,  with  certain 
exceptions  not  material  to  this  case,  and  fixed  the  amount  of 
the  tax  at  half  a  mill  on  every  one  per  cent  of  dividend.  Penn. 
Laws,  1868,  p.  109.  The  taxes  for  1875-1877  were  levied 
under  the  statute  of  April  24,  1874,  c.  31,  §  4,  which  applied 
to  all  corporations  in  any  way  engaged  in  the  transportation 
of  freight  or  passengers,  and  fixed  the  tax  at  nine-tenths  of  a 
mill  on  every  one  per  cent  of  dividend.  Penn.  Laws,  1874,  p. 
70.  The  taxes  for  1878-1880  were  levied  under  the  statutes 
of  March  20,  1877,  c.  5,  §  3,  and  of  June  7, 1879,  c.  122,  §  4, 
applicable  to  all  corporations,  except  building  associations, 
banks,  savings  institutions  and  foreign  insurance  companies, 
and  fixing  the  tax  at  half  a  mill  on  each  one  per  cent  of  divi- 
dend of  six  per  cent  or  more  on  the  par  value  of  the  capital 
stock,  and,  when  the  dividend  was  less,  at  three  mills  on  a  valua- 
tion of  the  capital  stock.    Penn.  Laws,  1877,  p.  8;  1879,  p.  114. 
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A  trial  by  jury  was  waived,  and  the  case  submitted  to  the 
decision  of  the  court,  which  found  the  following  facts :  "  The 
defendant  is  a  corporation  of  the  State  of  Illinois,  having  its 
principal  office  in  Chicago.  Its  business  was,  during  all  the 
time  for  which  tax  is  charged,  to  furnish  sleeping  coaches  and 
parlor  and  dining-room  cars  to  the  various  railroad  companies 
with  which  it  contracted  on  the  following  terms:  The  defend- 
ant furnished  the  coaches  and  cars,  and  the  railroad  companies 
attached  and  made  them  part  of  their  trains,  no  charge  being 
made  by  either  party  against  the  other.  The  railroad  com- 
panies collected  the  usual  fare  from  passengers  who  travelled 
in  their  coaches  and  cars,  and  the  defendant  collected  a  sepa- 
rate charge  for  the  use  of  the  seats,  sleeping  berths  and  other 
conveniences.  Business  has  been  carried  on  continuously  by 
the  defendant  in  this  way  in  Pennsylvania  since  February  17, 
1870,  and  it  has  had  about  one  hundred  coaches  and  cars 
engaged  in  this  way  in  the  State  during  that  time.  The  oars 
used  in  this  State  have,  during  all  the  time  for.  which  tax  is 
charged,  been  running  into,  through  and  out  of  this  State." 

Upon  these  facts  the  court  held  "  that  the  proportion  of  the 
capital  stock  of  the  defendant  invested  and  used  in  Pennsyl- 
vania is  taxable  under  these  acts ;  and  that  the  amount  of  the 
tax  may  be  properly  ascertained  by  taking  as  a  basis  the  pro- 
portion which  the  number  of  miles  operated  by  the  defendant 
in  this  State  bears  to  the  whole  number  of  miles  operated  by 
it,  without  regard  to  the  question  where  any  particular  car  or 
cars  were  used ; "  and  therefore  gave  judgment  for  the  State. 

That  judgment  was  affirmed,  upon  writ  of  error,  by  the 
Supreme  Court  of  the  State,  for  reasons  stated  in  its  opinion 
as  follows :  "  We  think  it  very  clear  that  the  plaintiff  in  error 
is  engaged  in  carrying  on  such  a  business  within  this  common- 
wealth, as  to  subject  it  to  the  statutes  imposing  taxation. 
While  the  tax  on  the  capital  stock  of  a  company  is  a  tax  on 
its  property  and  assets,  yet  the  capital  stock  of  a  company  and 
its  property  and  assets  are  not  identical.  The  coaches  of  the 
company  are  its  property.  They  are  operated  within  this 
State.  They  are  daily  passing  from  one  end  of  the  State  to 
the  other.     They  are  used  in  performing  the  functions  for 
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which  the  corporation  was  created.  The  fact  that  they  also 
are  operated  in  other  States  cannot  wholly  exempt  them  from 
taxation  here.  It  reduces  the  value  of  the  property  in  this 
State,  justly  subject  to  taxation  here.  This  was  recognized 
in  the  court  below,  and  we  think  the  proportion  was  fixed 
according  to  a  just  and  equitable  rule."  107  Penn.  St.  156, 
160. 

Pullman's  Palace  Car  Company  sued  out  a  writ  of  error 
from  this  court,  and  filed  six  assignments  of  error,  the  sub- 
stance of  which  was  summed  up  in  the  brief  of  its  counsel  as 
follows:  ^'The  court  erred  in  holding  that  any  part  of  the 
capital  stock  of  the  Pullman  Company  was  subject  to  taxation 
by  the  State  of  Pennsylvania  by  reason  of  its  running  any  of 
its  cars  into,  out  of,  or  through  the  State  of  Pennsylvania  in 
the  course  of  their  employment  in  the  interstate  transportation 
of  railway  passengers." 

Mr.  Edward  S.  hham  and  Mr,  William  Barry  argued  for 
the  plaintiff  in  error  at  the  argument  on  the  18th  of  October, 

1888. 

Mr.  Edward  S.  Isham  and  Mr.  John  S.  Hunnella  argued 
for  the  plaintiff  in  error  at  the  argument  on  the  6th  of  March, 
1890. 

Mr.  W.  S.  Eirkpatrick,  Attorney  General  of  the  State  of 
Pennsylvania,  argued  for  the  defendant  in  error  at  both  argu- 
ments. Mr.  John  F.  Sanderson^  Deputy  Attorney  General  of 
that  State,  was  with  him  on  the  brief  in  both  cases. 

Mb.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Upon  this  writ  of  error,  whether  this  tax  was  in  accordance 
with  the  law  of  Pennsylvania  is  a  question  on  which  the  cie- 
cision  of  the  highest  court  of  the  State  is  conclusive.  The  only 
question  of  which  this  court  has  jurisdiction  is  whether  the 
tax  was  in  violation  of  the  clause  of  the  Constitution  of  thq 
United  States  granting  to  Congress  the  power  to  regulate 
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commerce  among  the  severaUStates.  The  plaintiff  in  error 
contends  that  its  cars  could  be  taxed  only  in  the  State  of  Illi- 
nois, in  which  it  was  incorporated  and  had  its  principal  place 
of  business. 

No  general  principles  of  law  are  better  settled,  or  more 
fundamental,  than  that  the  legislative  power  of  every  State 
extends  to  all  property  within  its  borders,  and  that  only  so  far 
as  the  comity  of  that  State  allows  can  such  property  be 
affected  by  the  law  of  any  other  State.  The  old  rule,  ex- 
pressed in  the  maxim  mobUia  sequttnMr  personam^  by  which 
personal  property  was  regarded  as  subject  to  the  law  of  the 
owner's  domicil,  grew  up  in  the  Middle  Ages,  when  movable 
property  consisted  chiefly  of  gold  and  jewels,  which  could  be 
easily  carried  by  the  owner  from  place  to  place,  or  secreted  in 
spots  known  only  to  himself.  In  modem  times,  since  the 
great  increase  in  amount  and  variety  of  personal  property,  not 
immediately  connected  with  the  person  of  the  owner,  that  rule 
hjis  yielded  more  and  more  to  the  lex  situsj  the  law  of  the 
place  where  the  property  is  kept  and  used.  Careen  v.  Van 
BushirJc,  6  Wall.  307,  and  7  Wall.  139 ;  Hervey  v.  Rhode 
Island  Locomotive  Worksj  93  U.  S.  664;  Harkneee  v.  RuBsell^ 
118  U.  S.  663,  679;  Walworth  v.  Hwrris,  129  U.  S.  355;  Story 
on  Conflict  of  Laws,  §550;  Wharton  on  Conflict  of  Laws, 
§§  297-311.  As  observed  by  Mr.  Justice  Story,  in  his  com- 
mentaries just  cited,  "  although  movables  are  for  many  pur- 
poses to  be  deemed  to  have  no  situs,  except  that  of  the  domicil 
of  the  owner,  yet  this  being  but  a  legal  fiction,  it  yields,  when- 
ever it  is  necessary  for  the  purpose  of  justice  that  the  actual 
situs  of  the  thing  should  be  examined.  A  nation  within  whose 
territory  any  personal  property  is  actually  situate  has  an  entire 
dominion  over  it  while  therein,  in  point  of  sovereignty  and 
jurisdiction,  as  it  has  over  immovable  property  situate  there." 

For  the  purposes  of  taxation,  as  has  been  repeatedly  aflSrmed 
by  this  court,  personal  property  may  be  separated  from  its 
owner ;  and  he  may  be  taxed,  on  its  account,  at  the  place  where 
it  is,  although  not  the  place  of  his  own  domicil,  and  even  if  he 
is  not  a  citizen  or  a  resident  of  the  State  which  imposes  the 
tax.     Lane  County  v.  Oregon^  7  Wall.  71,  77 ;  Bailroad  Co. 
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V.  Pennsylvania,  15  Wall.  300,  323,  324,  328 ;  Railroad  Co. 
V.  Peniston,  18  Wall.  5,  29 ;  Tajppan  v.  MerchanUf  Bank,  19 
Wall.  490,  499 ;  State  Railroad  Tax  Cases,  92  U.  S.  575,  607, 
608;  Broion  v.  Uouston,  114  U.  S.  622;  Coe  v.  Errol,  116 
I".  S.  517,  524 ;  Marye  v.  Baltimore  dfe  Ohio  Railroad,  127 
U.  S.  117,  123. 

It  is  equally  well  settled  that  there  is  nothing  in  the  Con- 
stitution or  laws  of  the  United  States  which  prevents  a  State 
from  taxing  personal  property,  employed  in  interstate  or 
foreign  commerce,  like  other  personal  property  within  its 
jurisdiction.  DeLoAoare  RaH/road  Tax,  18  Wall.  206,  232; 
Telegraph  Co.  v.  Texas,  105  U.  S.  460,  464 ;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  206,  211 ;  Western  Union 
Telegraph  Co.  v.  Attorney  GeTieral  of  Massachusetts,  125  U.  8. 
530,  549;  Marye  v.  Baltimore  dk  Ohio  Railroad,  127  U.  S. 
117,   124;   Zeloup  v.  Mobile,  127  U.  S.  640,  649. 

Ships  or  vessels,  indeed,  engaged  in  interstate  or  foreign  com- 
merce upon  the  high  seas,  or  other  waters  which  are  a  common 
highway,  and  having  their  home  port,  at  which  they  are  regis- 
tered under  the  laws  of  the  United  States,  at  the  domicil  of 
their  owners  in  one  State,  are  not  subject  to  taxation  in 
another  State  at  whose  ports  they  incidentally  and  tempo- 
rarily touch  for  the  purpose  of  delivering  or  receiving  passen- 
gers or  freight.  But  that  is  because  they  are  not,  in  any 
proper  sense,  abiding  within  its  limits,  and  have  no  continu- 
ous presence  or  actual  situs  within  its  jurisdiction,  and,  there- 
fore, can  be  taxed  only  at  their  legal  situs,  their  home  port 
and  the  domicil  of  their  owners.  Hays  v.  Pacific  Mail 
Steamship  Co.,  17  How.  596;  St.  Louis  "v.  Ferry  Co.,  11  Wall. 
423 ;  Morgan  v.  Pa/rham,  16  Wall.  471 ;  Wiggins  Ferry  Co. 
V.  Fkist  SL  Louis,  107  U.  S.  365 ;  Gloi^cester  Ferry  Co.  v.  Penn- 
sylvania, 114  TT.  S.  196. 

Between  ships  and  vessels,  having  their  situs  fixed  by  act  of 
Congress,  and  their  course  over  navigable  waters,  and  touch- 
ing land  only  incidentally  and  temporarily;  and  cars  or 
vehicles  of  any  kind,  having  no  situs  so  fixed,  and  traversing 
the  land  only,  the  distinction  is  obvious.  As  has  been  said 
by  this  court:    "Commerce  on  land  between  the   different 
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States  is  so  strikingly  dissimilar,  in  many  respects,  from  com- 
merce on  water,  that  it  is  often  difficult  to  regard  them  in  the 
same  aspect  in  reference  to  the  respective  constitutional 
powers  and  duties  of  the  State  and  Federal  governments. 
No  doubt  commerce  by  water  was  principally  in  the  minds  of 
those  who  framed  and  adopted  the  Constitution,  although 
both  its  language  and  spirit  embrace  commerce  by^  land  as 
well.  Maritime  transportation  requires  no  artificial  roadway. 
Nature  has  prepared  to  hand  that  portion  of  the  instrumen- 
tality employed.  The  navigable  waters  of  the  earth  are  recog- 
nized public  highways  of  trade  and  intercourse.  No  franchise 
is  needed  to  enable  the  navigator  to  use  them.  Again,  the 
vehicles  of  commerce  by  water  being  instruments  of  intercom- 
munication with  other  nations,  the  regulation  of  them  is 
assumed  by  the  national  legislature.  So  that  state  interfer- 
ence with  transportation  by  water,  and  especially  by  sea,  is  at 
once  clearly  marked  and  distinctly  discernible.  But  it  is  dif- 
ferent with  transportation  by  land."  RaUroad  Co.  v.  Mary- 
land, 21  WaU.  456,  470. 

In  Gloiccester  Ferry  Co.  v.  Pennsylvania,  on  which  the 
plaintiff  in  error  much  relies,  the  New  Jersey  corporation 
taxed  by  the  State  of  Pennsylvania,  under  one  of  the  statutes 
now  in  question,  had  no  property  in  Pennsylvania  except  a 
lease  of  a  wharf  at  which  its  steamboats  touched  to  land  and 
receive  passengers  and  freight  carried  across  the  Delaware 
Eiver ;  and  the  difference  in  the  facts  of  that  case  and  of  this, 
and  in  the  rules  applicable,  was  clearly  indicated  in  the  opin- 
ion of  the  court  as  follows :  "  It  is  true  that  the  property  of 
corporations  engaged  in  foreign  or  interstate  commerce,  as 
well  as  the  property  of  corporations  engaged  in  other  busi- 
ness, is  subject  to  taxation,  provided  always  it  be  within  the 
jurisdiction  of  the  State."  114  TJ.  S.  206.  "  While  it  is  con- 
ceded that  the  property  in  a  State  belonging  to  a  foreign  cor- 
poration engaged  in  foreign  or  interstate  commerce  may  be 
taxed  equally  with  like  property  of  a  domestic  corporation 
engaged  in  that  business,  we  are  clear  that  a  tax  or  other  bur- 
den imposed  on  the  property  of  either  corporation  because  it 
is  used  to  carry  on  that  commerce,  or  upon  the  transportation 
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of  persons  or  property,  or  for  the  navigation  of  the  public 
waters  over  which  the  transportation  is  made,  is  invalid  and 
void,  as  an  interference  with,  and  an  obstraction  of,  the  power 
of  Congress  in  the  regulation  of  such  commerce."    114  TJ.  S.  211. 

Much  reliance  is  also  placed  by  the  plaintiff  in  error  upon 
the  cases  in  which  this  court  has  decided  that  citizens  or  cor- 
porations of  one  State  cannot  be  taxed  by  another  State  for  a 
license  or  privilege  to  carry  on  interstate  or  foreign  commerce 
within  its  limits.  But  in  each  of  those  cases  the  tax  was  not 
upon  the  property  employed  in  the  business,  but^  upon  the 
right  to  carry  on  the  business  at  all,  and  was  therefore  held  to 
impose  a  direct  burden  upon  the  commerce  itself.  Moran  v. 
New  Orlecms^  112  U.  S.  69,  74 ;  Pickard  v.  PuUmarUa  South- 
ern Car  Co,^  117  U.  S.  34,  43 ;  Rohhins  v.  Shelby  Taxing  Dis- 
trict, 120  U.  S.  489,  497 ;  Lelowp  v.  Mobile,  127  U.  S.  640,  644. 
For  the  same  reason,  a  tax  upon  the  gross  receipts  derived 
from  the  transportation  of  passengers  and  goods  between  one 
State  and  other  States  or  foreign  nations  has  been  held  to  be 
invalid.  Fcurgo  v.  Michigan,  121  U.  S.  230 ;  Philadelphia  & 
SotUhem  Steamship  Co,  v.  Pennsylvo/nia,  122  U.  S.  326. 

The  tax  now  in  question  is  not  a  license  tax  or  a  privilege 
tax ;  it  is  not  a  tax  on  business  or  occupation ;  it  is  not  a  tax 
on,  or  because  of,  the  transportation,  or  the  right  of  transit,  of 
persons  or  property  through  the  State  to  other  States  or  coun- 
tries. The  tax  is  imposed  equally  on  corporations  doing  busi- 
ness within  the  State,  whether  domestic  or  foreign,  and  whether 
engaged  in  interstate  commerce  or  not.  The  tax  on  the  capi- 
tal of  the  corporation,  on  account  of  its  property  within  the 
State,  is,  in  substance  and  effect,  a  tax  on  that  property. 
Ghuoester  Ferry  Co,  v.  Pennsylvania,  114  U.  S.  196,  209; 
Western  Union  Telegraph  Co.  v.  Attorney  General  of  Massor 
ehusetts,  125  U.  S.  530,  552.  This  is  not  only  admitted,  but 
insisted  on,  by  the  plaintiff  in  error. 

The  cars  of  this  company  within  the  State  of  Pennsylvania 
are  employed  in  interstate  commerce ;  but  their  being  so  em- 
ployed does  not  exempt  them  from  taxation  by  the  State ;  and 
the  State  has  not  taxed  them  because  of  their  being  so  em- 
ployed, but  because  of  their  being  within  its  territory  and 
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jurisdiction.  The  cars  were  continuously  and  permanently 
employed  in  going  to  and  fro  upon  certain  routes  of  travel. 
If  they  had  never  passed  beyond  the  limits  of  Pennsylvania, 
it  could  not  be  doubted  that  the  State  could  tax  them,  like 
other  property,  within  its  borders,  notwithstanding  they  were 
employed  in  interstate  commerce.  The  fact  that,  instead  of 
stopping  at  the  state  boundary,  they  cross  that  boundary  in 
going  out  and  coming  back,  cannot  affect  the  power  of  the 
State  to  levy  a  tax  upon  them.  The  State,  having  the  right, 
for  the  purposes  of  taxation,  to  tax  any  personal  property 
found  within  its  jurisdiction,  without  regard  to  the  place  of  the 
owner's  domicil,  could  tax  the  specific  cars  which  at  a  given 
moment  were  within  its  borders.  The  route  over  which  the 
cars  travel  extending  beyond  the  limits  of  the  State,  particular 
cars  may  not  remain  within  the  State ;  but  the  company  has 
at  all  times  substantially  the  same  number  of  cars  within  the 
State,  and  continuously  and  constantly  uses  there  a  portion  of 
its  property ;  and  it  is  distinctly  found,  as  matter  of  fact,  that 
the  company  continuously,  throughout  the  periods  for  which 
these  taxes  were  levied,  carried  on  business  in  Pennsylvania, 
and  had  about  one  hundred  cars  within  the  State. 

The  mode  which  the  State  of  Pennsylvania  adopted,  to  as- 
certain the  proportion  of  the  company's  property  upon  which 
it  should  be  taxed  in  that  State,  was  by  taking  as  a  basis  of 
assessment  such  proportion  of  the  capital  stock  of  the  company 
as  the  number  of  miles  over  which  it  ran  cars  within  the  State 
bore  to  the  whole  number  of  miles,  in  that  and  other  States, 
over  which  its  cars  were  run.  This  was  a  just  and  equitable 
method  of  assessment ;  and,  if  it  were  adopted  by  all  the  States 
through  which  these  cars  ran,  the  company  would  be  assessed 
upon  the  whole  value  of  its  capital  stock,  and  no  more. 

The  validity  of  this  mode  of  apportioning  such  a  tax  is  sus- 
tained by  several  decisions  of  this  court,  in  cases  which  came 
up  from  the  Circuit  Courts  of  the  United  States,  and  in  which, 
therefore,  the  jurisdiction  of  this  court  extended  to  the  deter- 
mination of  the  whole  case,  and  was  not  limited,  as  upon  writs 
of  error  to  the  state  courts,  to  questions  under  the  Constitution 
and  laws  of  the  United  States. 
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In  the  StcUe  Railroad  Tax  Cases,  92  IT.  8.  575,  it  was  ad- 
judged that  a  statute  of  Illinois,  by  which  a  tax  on  the  entire 
taxable  property  of  a  railroad  corporation,  including  its  rolling 
stock,  capital  and  franchise,  was  assessed  by  the  state  board 
of  equalization,  and  was  collected  in  each  municipality  in  pro- 
portion to  the  length  of  the  road  within  it,  was  lawful,  and 
not  in  conflict  with  the  Constitution  of  the  State ;  and  Mr. 
Justice  Miller  delivering  judgment  said : 

"  Another  objection  to  the  system  of  taxation  by  the  State 
is,  that  the  rolling  stock,  capital  stock  and  franchise  are  per- 
sonal property,  and  that  this,  with  all  other  personal  property, 
has  a  local  situs  at  the  principal  place  of  business  of  the  corpo- 
ration, and  can  be  taxed  by  no  other  county,  city  or  town,  but 
the  one  where  it  is  so  situated.  This  objection  is  based  upon 
the  general  rule  of  law  that  personal  property,  as  to  its  situs, 
follows  the  domicil  of  its  owner.  It  may  be  doubted  very 
reasonably  whether  such  a  rule  can  be  applied  to  a  railroad 
corporation  as  between  the  different  localities  embraced  by  its 
line  of  road.  But,  after  all,  the  rule  is  merely  the  law  of  the 
State  which  recognizes  it ;  and  when  it  is  called  into  operation 
as  to  property  located  in  one  State,  and  owned  by  a  resident 
of  another,  it  is  a  rule  of  comity  in  the  former  State  rather 
than  an  absolute  principle  in  all  cases.  Chreen  v.  Van  Buakirk, 
5  Wall.  312.  Like  all  other  laws  of  a  State,  it  is,  therefore, 
subject  to  legislative  repeal,  modification  or  limitation ;  and 
when  the  legislature  of  Illinois  declared  that  it  should  not  pre- 
vail in  assessing  personal  property  of  railroad  companies  for 
taxation,  it  simply  exercised  an-  ordinary  function  of  legisla- 
tion."    92  U.  S.  607,  608. 

"  It  is  further  objected  that  the  railroad  track,  capital  stock 
and  franchise  is  not  assessed  in  each  county  where  it  lies, 
according  to  its  value  there,  but  according  to  an  aggregate 
value  of  the  whole,  on  which  each  county,  city  and  town 
collects  taxes  according  to  the  length  of  the  track  within  its 
limits."  "It  may  well  be  doubted  whether  any  better  mode 
of  determining  the  value  of  that  portion  of  the  track  within 
any  one  county  has  been  devised,  than  to  ascertain  the  value 
of  the  whole  road,  and  apportion  the  value  within  the  county 
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by  its  relative  length  to  the  whole."  "  This  court  has  expressly 
held  in  two  cases,  where  the  road  of  a  corporation  ran  through 
different  States,  that  a  tax  upon  the  income  or  franchise  of 
the  road  was  properly  apportioned  by  taking  the  whole  income 
or  value  of  the  franchise,  and  the  length  of  the  road  within 
each  State,  as  tbe  basis  of  taxation.  Ddcma/re  BaUroad  Taoiy 
18  Wall.  206 ;  Erie  Railroad  v.  Pennsylvam^ia,  21  Wall.  492.'* 
92  U.  S.  608,  611. 

So  in  Western  Union  Telegraph  Co,  v.  Attorney  Oeneral  of 
MasaachusettSj  125  U.  S.  530,  this  court  upheld  the  validity 
of  a  tax  imposed  by  the  State  of  Massachusetts  upon  the  capi- 
tal stock  of  a  telegraph  company,  on  account  of  property 
owned  and  used  by  it  within  the  State,  taking  as  the  basis  of 
assessment  such  proportion  of  the  value  of  its  capital  stock  as 
the  length  of  its  lines  within  the  State  bore  to  their  entire 
length  throughout  the  country. 

Even  more  in  point  is  the  case  of  Marye  v.  BaMmore  (& 
Ohio  BaUroad^  127  U.  S.  117,  in  which  the  question  was 
whether  a  railroad  company  incorporated  by  the  State  of 
Maryland,  and  no  part  of  whose  own  railroad  was  within  the 
state  of  Virginia,  was  taxable  under  general  laws  of  Virginia 
upon  rolling  stock  owned  by  the  company,  and  employed 
upon  connecting  railroads  leased  by  it  in  that  State,  yet  not 
assigned  permanently  to  those  roads,  but  used  interchangeably 
upon  them  and  upon  roads  in  other  States,  as  the  company's 
necessities  required.  It  was  held  not  to  be  so  taxable,  solely 
because  the  tax  laws  of  Virginia  appeared  upon  their  face  to 
be  limited  to  railroad  corporations  of  that  State;  and  Mr. 
Justice  Matthews,  delivering  the  unanimous  judgment  of  the 
court,  said : 

"  It  is  not  denied,  as  it  cannot  be,  that  the  State  of  Virginia 
has  rightful  power  to  levy  and  collect  a  tax  upon  such  prop- 
erty used  and  found  within  its  territorial  limits,  as  this  prop- 
erty was  used  and  found,  if  and  whenever  it  may  choose,  by 
apt  legislation,  to  exert  its  authority  over  the  subject.  It  is 
quite  true,  as  the  situs  of  the  Baltimore  and  Ohio  Railroad 
Company  is  in  the  State  of  Maryland,  that  also,  upon  general 
principles,  is  the  situs  of   all  its  personal  property ;   but  for 
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purposes  of  taxation,  as  well  as  for  other  purposes,  that  situs 
may  be  fixed  in  whatever  locality  the  property  may  be 
brought  and  used  by  its  owner  by  the  law  of  the  place  where 
it  is  found.  If  the  Baltimore  and  Ohio  Bailroad  Company  is 
permitted  by  the  State  of  Virginia  to  bring  into  its  territory, 
and  there  habitually  to  use  and  employ  a  portion  of  its  mova- 
ble personal  property,  and  the  railroad  company  chooses  so  to 
do,  it  would  certainly  be  competent  and  legitimate  for  the 
State  to  impose  upon  such  property,  thus  used  and  employed, 
its  fair  share  of  the  burdens  of  taxation  imposed  upon  similar 
property  used  in  the  like  way  by  its  own  citizens.  And  such 
a  tax  might  be  properly  assessed  and  collected  in  cases  like 
the  present,  where  the  specific  and  individual  items  of  prop- 
erty so  used  and  employed  were  not  continuously  the  same, 
but  were  constantly  changing,  according  to  the  exigencies  of 
the  business.  In  such  cases,  the  tax  might  be  fixed  by  an 
appraisement  and  valuation  of  the  average  amount  of  the 
property  thus  habitually  used,  and  collected  by  distraint  upon 
any  portion  that  might  at  any  time  be  found.  Of  course,  the 
lawlessness  of  a  tax  upon  vehicles  of  transportation  used  by 
common  carriers  might  have  to  be  considered  in  particular 
instances  with  reference  to  its  operation  as  a  regulation  of. 
commerce  among  the  States,  but  the  mere  fact  that  they 
were  employed  as  vehicles  of  transportation  in  the  inter- 
change of  interstate  commerce  would  not  render  their  taxa- 
tion invalid."    127  U.  S.  123, 124. 

For  these  reasons,  and  upon  these  authorities,  the  court  is 
of  opinion  that  the  tax  in  question  is  constitutional  and  valid. 
The  result  of  holding  otherwise  would  be  that,  if  all  the  States 
should  concur  in  abandoning  the  legal  fiction  that  peAonal 
property  has  its  situs  at  the  owner's  domicil,  and  in  adopting 
the  system  of  taxing  it  at  the  place  at  which  it  is  used  apd  by 
whose  laws  it  is  protected,  property  employed  in  any  business 
requiring  'continuous  and  constant  movement  from  one  State 
to  another  would  escape  taxation  altogether. 

JudgmerU  affirmed. 

Mb.  Justice  Bbadlet,  with  whom  concurred  Mr.  Justicb 
Field  and  Mb.  Justice  Hablan,  dissenting. 
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I  dissent  from  the  judgment  of  the  court  in  this  case,  and 
will  state  briefly  my  reasons.  I  concede  that  all  property, 
personal  as  well  as  real,  within  a  State,  and  belonging  there, 
may  be  taxed  by  the  State.  Of  that  there  can  be  no  doubt. 
But  where  property  does  not  belong  in  the  State  another 
question  arises.  It  is  the  question  of  the  jurisdiction  of  the 
State  over  the  property.  It  is  stated  in  the  opinion  of  the 
court  as  a  fundamental  proposition  on  which  the  opinion  really 
turns  that  all  personal  as  well  as  real  property  w^ithin  a  State 
is  subject  to  the  laws  thereof.  I  conceive  that  that  proposi- 
tion is  not  maintainable  as  a  general  and  absolute  proposition. 
Amongst  independent  nations,  it  is  true,  persons  and  property 
within  the  territory  of  a  nation  are  subject  to  its  laws,  and  it  is 
responsible  to  other  nations  for  any  injustice  it  may  do  to  the 
persons  or  property  of  such  other  nations.  This  is  a  rule  of 
international  law.  But  the  States  of  this  government  are  not 
independent  nations.  There  is  such  a  thing  as  a  Constitution 
of  the  United  States,  and  there  is  such  a  thing  as  a  govern- 
ment of  the  United  States,  and  there  are  many  things,  and 
many  persons,  and  many  articles  of  property  that  a  State  can- 
not lay  the  weight  of  its  finger  upon,  because  it  would  be  con- 
•  trary  to  the  Constitution  of  the  United  States.  Certainly, 
property  merely  carried  through  a  State  cannot  be  taxed  by 
the  State.  Such  a  tax  would  be  a  duty  —  which  a  State  cannot 
impose.  If  a  drove  of  cattle  is  driven  through  Pennsylvania 
from  Illinois  to  New  York,  for  the  purpose  of  being  sold  in 
New  York,  whilst  in  Pennsylvania  it  may  be  subject  to  the 
police  regulations  of  the  State,  but  it  is  not  subject  to  taxation 
there.  It  is  not  generally  subject  to  the  laws  of  the  State  as 
other  property  is.  So  if  a  train  of  cars  starts  at  Cincinnati 
for  New  York  and  passes  through  Pennsylvania,  it  may  be 
subject  to  the  police  regulations  of  that  State  whilst  within  it, 
but  it  would  be  repugnant  to  the  Constitution  of  the  United 
States  to  tax  it.  We  have  decided  this  very  question  in  the 
Ga%e  of  State  Freight  Tax,  15  Wall.  232.  The  point  was 
directly  raised  and  decided  that  property  on  its  passage 
through  a  State  in  the  course  of  interstate  commerce  cannot 
be  taxed  by  the  State,  because  taxation  is  incidentally  regula- 
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tion,  and  a  State  cannot  regulate  interstate  commerce.  The 
same  doctrine  was  recognized  in  Coe  v.  Errol,  116  U.  S.  517. 

And  surely  a  State  cannot  interfere  with  the  officers  of  the 
United  States,  in  the  performance  of  their  duties,  whether  act- 
ing under  the  Judicial,  Military,  Postal,  or  Eevenue  Depart- 
ments. They  are  entirely  free  from  state  control.  So  a 
citizen  of  the  United  States,  or  any  other  person,  in  the  per- 
formance of  any  duty,  or  in  the  exercise  of  any  privilege,  under 
the  Constitution  or  laws  of  the  United  States,  is  absolutely 
free  from  state  control  in  relation  to  such  matters.  So  that 
the  general  proposition,  that  all  persons  and  personal  property 
within  a  State  is  subject  to  the  laws  of  the  State,  unless  ma- 
terially modified,  cannot  be  true. 

But,  when  personal  property  is  permanently  located  within 
a  State  for  the  purpose  of  ordinary  use  or  sale,  then,  indeed,  it 
is  subject  to  the  laws  of  the  State  and  to  the  burdens  of  taxa- 
tion ;  as  well  when  owned  by  persons  residing  out  of  the  State, 
as  when  owned  by  persons  residing  in  the  State.  It  has  then 
acquired  a  situs  in  the  State  where  it  is  found. 

A  man  residing  in  New  York  may  own  a  store,  a  factory 
or  a  mine  in  Alabama,  stocked  with  goods,  utensils  or  mate- 
rials for  sale  or  use  in  that  State.  There  is  no  question  that 
the  situs  of  personal  property  so  situated  is  in  the  State  where 
it  is  found,  and  that  it  may  be  subjected  to  double  taxation,  — 
in  the  State  of  the  owner's  residence,  as  a  part  of  the  general 
mass  of  his  estate;  and  in  the  State  of  its  situs.  Although 
this  is  a  consequence  which  often  bears  hardly  on  the  owner, 
yet  it  is  too  firmly  sanctioned  by  the  law  to  be  disturbed,  and 
no  remedy  seems  to  exist  but  a  sense  of  equity  and  justice  in 
the  legislatures  of  the  several  States.  The  rule  would  un- 
doubtedly be  more  just  if  it  made  the  property  taxable,  like 
lands  and  real  estate,  only  in  the  place  where  it  is  permanently 
situated. 

Personal  as  well  as  real  property  may  have  a  situs  of  its 
own,  independent  of  the  owner's  residence,  even  when  em- 
ployed in  interstate  or  foreign  commerce.  An  office  or  ware- 
house, connected  with  a  steamship  line,  or  with  a  continental 
railway,  may  be  provided  with  furniture  and  all  the  apparatus 
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and  appliances  usual  in  such  establishments.  Such  property 
would  be  subject  to  the  lex  rei  sitcB  and  to  local  taxation, 
though  solely  devoted  to  the  purposes  of  the  business  of  those 
lines.  But  the  ships  that  traverse  the  sea,  and  the  cars  that 
traverse  the  land,  in  those  lines,  being  the  vehicles  of  com- 
merce, interstate  or  foreign,  and  intended  for  its  movement 
from  one  State  or  country  to  another,  and  haviilg  no  fixed  or 
permanent  situs  or  home,  except  at  the  residence  of  the  owner, 
cannot,  without  an  invasion  of  the  powers  and  duties  of  the 
Federal  government,  be  subjected  to  the  burdens  of  taxation  in 
the  places  where  they  only  go  or  come  in  the  transaction  of 
their  business,  except  where  they  belong.  Hays  v.  Pacific 
Mail  Steamship  Co,^  17  How.  596;  Morgan  v.  Pa/rham^  16 
Wall.  471 ;  Tramportation  Co.  v.  Wheeling^  99  U.  S.-  273. 
To  contend  that  there  is  any  difference  between  cars  or  trains 
of  cars  and  ocean  steamships  in  this  regard,  is  to  lose  sight  of 
the  essential  qualities  of  things.  This  is  a  matter  that  does 
not  depend  upon  the  affirmative  action  of  Congress.  The 
regulation  of  ships  and  vessels,  by  act  of  Congress,  does  not 
make  them  the  instruments  of  commerce.  They  would  be 
equally  so  if  no  such  affirmative  regulations  existed.  For  the 
States  to  interfere  with  them  in  either  case  would  be  to  inter- 
fere with,  and  to  assume  the  exercise  of,  that  power  which,  by 
the  Constitution,  has  been  surrendered  by  the  States  to  the 
government  of  the  United  States,  namely,  the  power  to  regu- 
late commerce. 

Reference  is  made  in  the  opinion  of  the  court  to  the  case  of 
Railroad  Company  v.  Maryland^  21  Wall.  456,  in  which  it 
was  said  that  commerce  on  land  between  the  different  States 
is  strikingly  dissimilar  in  many  respects  from  commerce  on 
water;  but  that  was  said  in  reference  to  the  highways  of 
transportation  in  the  two  cases,  and  the  difference  of  control 
which  the  State  has  in  one  case  from  that  which  it  can  possi- 
bly have  in  the  other.  A  railroad  is  laid  on  the  soil  of  the 
State,  by  virtue  of  authority  granted  by  the  State,  and  is  con- 
stantly subject  to  the  police  jurisdiction  of  the  State ;  whilst 
the  sea  and  navigable  rivers  are  highways  created  by  nature, 
and  are  not  subject  to  state  control.    The  question  in  that  case 


•    PULLMAN'S  CAR  CO.  v.  PENNSYLVANIA.  33 

DisBenting  Opinion:  Bradley ,  Field,  Harlan,  JJ^ 

related  to  the  power  of  the  State  over  its  own  corporation,  in 
reference  to  its  rate  of  fares  and  the  remuneration  it  was 
required  to  pay  to  the  State  for  its  franchises  —  an  entirely 
different  question  from  that  which  arises  in  the  present  case. 

Beference  is  also  made  to  expressions  used  in  the  opinion  in 
Gloucester  Ferry  Co.  v.  Pennsylvania^  114:  U.  S.  196,  which, 
standing  alone,  would  seem  to  concede  the  right  of  a  State  to 
tax  foreign  corporations  engaged  in  foreign  or  interstate  com- 
merce, if  such  property  is  within  the  jurisdiction  of  the  State. 
But  the  whole  scope  of  that  opinion  is  to  show  that  neither 
the  vehicles  of  commerce  coming  within  the  State,  nor  the 
capital  of  such  corporations,  is  taxable  there;  but  only  the 
property  having  a  situs  there,  as  the  wharf  used  for  landing 
passengers  and  freight.  The  entire  series  of  decisions  to  that 
effect  are  cited  and  relied  on. 

Of  course  I  do  not  mean  to  say  that  either  railroad  cars  or 
ships  are  to  be  free  from  taxation,  but  I  do  say  that  they  are 
not  taxable  by  those  States  in  which  they  are  only  transiently 
present  in  the  transaction  of  their  commercial  operations.  A 
British  ship  coming  to  the  harbor  of  New  York  frotn  Liver- 
pool ever  so  regularly  and  spending  half  its  time  (when  not  on 
the  ocean)  in  that  harbor,  cannot  be  taxed  by  the  State  of  New 
York  (harbor,  pilotage  and  quarantine  dues  not  being  taxes). 
So  New  York  ships  plying  regularly  to  the  port  of  New  Or- 
leans, so  that  one  of  the  line  may  be  always  lying  at  the  latter 
port^  cannot  be  taxed  by  the  State  of  Louisiana.  (See  cases 
above  cited.)  No  more  can  a  train  of  cars  belonging  in  Penn- 
sylvania, and  running  regularly  from  Philadelphia  to  New 
York,  or  to' Chicago,  be  taxed  by  the  State  of  New  York,  in 
the  one  case,  or  by  Illinois,  in  the  other.  If  it  may  lawfully 
be  taxed  by  these  States,  it  may  lawfully  be  taxed  by  all  the 
intermediate  States,  New  Jersey,  Ohio  and  Indiana.  And 
then  we  should  have  back  again  all  the  confusion  and  com- 
petition and  state  jealousies  which  existed  before  the  adoption 
of  the  Constitution,  and  for  putting  an  end  to  which  the  Con- 
stitution was  adopted. 

In  the  opinion  of  the  court  it  is  suggested  that  if  all*  the 
States  should  adopt  as  equitable  a  rule  of  proportioning  the 
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taxes  on  the  Pullman  Company  as  that  adopted  by  Pennsyl- 
vania, a  just  system  of  taxation  of  the  whole  capital  stock  of 
the  company  would  be  the  result.  Yes,  if  —  1  But  Illinois 
may  tax  the  company  on  its  whole  capital  stock.  Where 
would  be  the  equity  then  ?  This,  however,  is  a  consideration 
that  cannot  be  compared  with  the  question  as  to  the  power  to 
tax  at  all,  —  as  to  the  relative  power  of  the  State  and  general 
governments  over  the  regulation  of  internal  commerce,  —  as  to 
the  right  of  the  States  to  resume  those  powers  which  have 
been  vested  in  the  government  of  the  United  States. 

It  seems  to  me  that  the  real  question  in  the  present  case  is 
as  to  the  situs  of  the  cars  in  question.  They  are  used  in  inter- 
state commerce,  between  Pennsylvania,  New  York  and  the 
Western  States.  Their  legal  situs  no  more  depends  on  the 
States  or  places  where  they  are  carried  in  the  course  of  their 
operations  than  would  that  of  any  steamboats  employed  by  the 
Pennsylvania  Kailroad  Company  to  carry  passengers  on  the 
Ohio  or  Mississippi.  If  such  steamboats  belonged  to  a  com- 
pany located  at  Chicago,  and  were  changed  from  time  to  time 
as  their  condition  as  to  repairs  and  the  convenience  of  the 
owners  might  render  necessary,  is  it  possible  that  the  States  in 
which  they  were  running  and  landing  in  the  exercise  of  inter- 
state commerce  could  subject  them  to  taxation?  No  one,  I 
think,  would  contend  this.  It  seems  to  me  that  the  cars  in 
question  belonging  to  the  Pullman  Car  Company  are  in  pre- 
cisely the  same  category. 

The  case  of  the  Western  Union  Telegraph  Company  v. 
JUassachusetts^  125  U.  S.  530,  is  entirely  different  from  the 
present.  In  that  case  there  was  no  question  as  to  the  situs  of 
the  property  taxed.  It  was  situated  within  the 'State,  consist- 
ing of  poles,  and  wires,  and  offices  and  a  general  plant  for 
telegraphic  purposes.  The  property  belonged  in  Massachu- 
setts, and  was  consequently  taxable  there.  There  was  a  phase 
of  that  case  which  led  some  of  the  justices  of  the  court  to 
doubt  as  to  the  proper  decision  to  be  made.  The  difficulty 
was  this :  The  tax  was,  in  terms,  made  upon  a  certain  propor- 
tional part  of  the  capital  stock  of  the  company.  That  propor- 
tion was  regulated  by  the  number  of  miles  of  telegraph  within 
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the  State,  as  compared  with  the  number  of  miles  of  telegraph 
belonging  to  the  company  in  the  whole  country.  It  was 
objected  that  the  property  of  the  company  situated  in  Massa- 
chusetts had  no  necessary  relation  to  the  said  proportion  of 
the  capital  stock;  because  the  aggregate  value  of  the  stock 
might  depend  on  property,  franchises  and  amount  of  business 
outside  of  Massachusetts,  largely  out  of  proportion  to  the 
miles  of  telegraph  lines  outside  of  that  State.  But  the  diffi- 
culty of  getting  at  the  true  value  of  the  property  within  the 
State,  and  of  adopting  any  other  rule  for  ascertaining  it,  as 
well  as  the  failure  of  the  company  to  show  that  the  rule 
adopted  produced  any  unfair  results,  finally  induced  an  acqui- 
escence in  the  decision ;  but  expressly  on  the  ground  that 
though  the  tax  was  nominally  on  the  shares  of  the  capital 
stock  of  the  company,  it  was  in  effect  a  tax  upon  the  property 
owned  and  used  by  it  in  Massachusetts,  the  proportional  length 
of  the  lines  in  that  State  to  their  entire  length  throughout  the 
whole  country  being  merely  used  as  the  basis  for  ascertaining 
the  value  of  that  property.  The  same  difficulty  as  to  the 
method  of  determining  value  exists  in  the  present  case  which 
existed  in  that;  but  the  more  serious  difficulty  lies  in  the  ques- 
tion of  the  situs  of  the  property,  and  the  consequent  jurisdic- 
tion of  the  State  of  Pennsylvania  to  tax  it.  It  is  not  fast 
property ;  it  does  not  consist  of  real  estate ;  it  does  not  attach 
itself  to  the  land;  it  is  movable  and  engaged  in  interstate 
commerce,  not  in  Pennsylvania  alone,  but  in  that  and  other 
States,  and  the  question  is,  how  can  such  property  be  taxed  by 
a  State  to  which  it  does  not  belong?  It  is  indirectly,  but 
virtually,  taxing  the  passengers,  many  of  them  carried  from 
New  York  to  Chicago,  or  from  Chicago  to  New  York,  and 
most  of  them  from  one  State  to  another.  It  is  clearly  a  bur- 
den on  interstate  commerce.  The  opinion  of  the  court  is  based 
on  the  idea  that  the  cars  are  taxable  in  Pennsylvania  because 
a  certain  number  continuously  abide  there.  But  how  can  they 
be  said  to  abide  there  when  they  only  stop  at  Philadelphia 
and  other  stations  to  take  on  passengersi  And  it  is  all  the 
same  whether  they  cross  the  State  entirely,  or  run  into  or  out 
of  other  States  with  a  terminus  in  Pennsylvania. 
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It  is  only  by  virtue  of  such  of  its  property  as  is  situated  "ia 
Pennsylvania  that  the  Pullman  Company  can  be  taxed  there. 
Its  capital  stock,  as  such,  is  certainly  not  taxable  there.  In 
the  case  of  Western  Union  Telegraph  Co.  v.  Masaachv^etta^  the 
tax  was  sustained  only  on  the  ground  that  it  was  a  tax  on  the 
property  in  Massachusetts.  The  idea  that  the  capital  stock, 
as  such,  could  be  taxed  was  repudiated.  The  State  can  no 
more  tax  the  capital  stock  of  a  foreign  corporation  than  it  can 
tax  the  capital  of  a  foreign  person.  Pennsylvania  cannot  tax 
a  citizen  and  resident  of  New  York,  either  for  the  whole  or 
any  portion  of  his  general  property  or  capital.  It  can  only 
tax  such  property  of  that  citizen  as  may  be  located  and  have 
a  situs  in  Pennsylvania,  State  Tax  on  Foreign  Bonda^  15 
Wall.  300.  And  it  is  exactly  the  same  with  a  foreign  corpora- 
tion. Its  capital,  as  such,  is  not  taxable.  OVouceater  Ferry 
Co.  V.  Pennsylvania^  qua  aupra.  To  hold  otherwise  would 
lead  to  the  most  oppressive  and  unjust  proceedings.  It  would 
lead  to  a  course  of  spoliation  and  reprisals  that  would  endanger 
the  harmony  of  the  Union. 

• 

Mr.  Justicb  Brown,  not  having  been  a  member  of  the  court 
when  this  case  was  argued,  took  no  part  in  its  decision. 
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Following  Fullmaii's  Palace  Car  Co.  v.  Pennsylioaniay  ante,  18,  the  Judgment 
of  the  court  below  is  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Edward  S.  laham  and  Mr.  John  S.  HunneUa  for  appel- 
lant. 
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Opinion  of  the  Court. 

Mr.  JL  B.  KeUoggy  Attorney  General  of  the  State  of 
Kansas,  and  Mr.  W.  W.  ScoU  for  appellees. 

Mb.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  by  Pullman's  Palace  Car  Com- 
pany,  a  corporation  of  Illinois,  and  having  its  place  of  busi- 
ness and  its  principal  office  in  that  State,  against  the  treasurers 
of  fifty  counties  in  Kansas,  the  Atchison,  Topeka  and  Santa 
F6  Railroad  Company  and  eight  other  railroad  companies, 
corporations  of  Kansas,  the  Missouri  Pacific  Railway  Com- 
pany, a  corporation  of  Missouri,  and  the  Union  Pacific  Railroad 
Company, "  a  corporation  organized  and  existing  under  the  laws 
of  the  United  States  of  America,  and  a  resident  and  citizen  of 
the  State  of  Nebraska,"  to  restrain  the  collection  of  a  tax 
assessed  in  1885  and  1886,  by  the  board  of  railroad  assessors 
of  the  State  of  Kansas,  to  the  said  railroad  corporations,  upon 
sleeping  cars,  dining-room  cars  and  parlor  cars,  owned  by  the 
plaintiflf,  and  by  it  let  to  those  corporations,  and  employed 
exclusively  in  interstate  commerce;  and  apportioned  among 
the  counties  aforesaid  according  to  the  mileage  of  the  rail- 
roads in  each  county ;  and  levied  accordingly  in  those  counties; 
and  all  which  taxes  were  assessed, apportioned  and  levied  under 
the  Compiled  Laws  of  Kansas  of  1885,  c.  107,  art.  7,  the  mate* 
rial  parts  of  which  are  copied  in  the  margin.^ 

1  Sbc.  26.  For  tlie  purpose  of  assessment  of  railroads  and  the  property 
of  raUroad  corporations,  the  lieatenant  governor,  secretary  of  state,  treas- 
urer of  state,  auditor  of  state  and  the  attorney  general  are  hereby  constir 
tuted  a  board  of  railroad  assessors,  who  are  empowered,  and  it  is  hereby 
made  their  duty,  to  assess  all  the  property  of  the  railroads  and  raUroad  cor- 
porations in  the  State  of  Kansas :  Provided,  that  notliing  in  this  section  con- 
tained shall  be  construed  to  include  within  the  meaning  of  this  act  any  real 
estate  in  this  State  owned  by  any  railroad  company,  and  not  used,  or  nec- 
essary to  be  used,  for  the  convenient  and  daily  operation  of  its  railroads ; 
nor  shall  it  include  any  buildings  that  are  not  in  wliole  or  in  part  situated 
upon  the  right  of  way  of  such  road,  but  such  real  estate  shall  be  assessed 
and  taxed  In  the  same  manner  as  other  real  estate,  anything  in  this  section 
to  the  contrary  notwithstanding. 

Sec.  27.  The  board,  when  properly  organized  as  herein  provided  for, 
3hall  proceed  to  ascertain  all  the  personal  property  of  any  railroad  com- 
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A  demurrer  filed  by  the  county  treasurers  was  sustained, 
and  a  final  decree  entered  dismissing  the  bill;  and  the  plaintiff 
appealed  to  this  court. 

pany  owning,  operating  or  constructing  a  railway  In  this  State,  which,  for 
the  purposes  of  assessment  and  taxation,  shall  be  held  to  include  the  track, 
road-bed,  right  of  way,  water  and  fuel  stations,  buildings  and  land  on  which 
they  are  situated,  adjacent  to  or  connected  with  the  right  of  way,  machinery, 
rolling  stock,  telegraph  lines  and  all  instruments  connected  therewith, 
material  on  hand  and  supplies  provided  for  operating  and  carrying  on  the 
business  of  such  railroad,  together  with  the  moneys,  credits  and  all  other 
property  of  such  railway  company,  used  or  held  for  the  purpose  of  operat- 
ing its  railroad  by  such  railway  company,  and  appraise  and  assess  such 
property  at  its  actual  value  In  money. 

Sec.  28.  Every  person,  company  or  corporation,  owning,  operating  or 
constructing  a  railroad  In  this  State,  shall  return  sworn  lists  or  schedules 
of  the  taxable  property  of  such  railroad  company  or  corporation,  as  herein- 
after provided.  Such  property  shall  be  listed  with  reference  to  the  amount, 
kind  and  value  on  the  first  day  of  March  In  the  year  In  which  it  Is  listed. 

Sbc.  29.  On  or  before  the  twentieth  day  of  March,  eighteen  hundred  and 
seventy-six,  and  at  the  same  time  in  each  year  thereafter,  the  person,  com- 
pany or  corporation  owning,  operating  or  constructing  any  railroad  In  this 
State  shall,  by  Its  president,  secretary  or  principal  accounting  officer,  return 
to  the  auditor  of  state  a  sworn  statement  or  schedule,  as  follows :  .  .  . 
Fifth,  a  full  list  of  the  rolling  stock  belonging  to  or  operated  by  the  person, 
company  or  corporation,  which  shall  distinctly  set  forth  the  number,  class 
and  value  of  all  locomotives,  passenger  cars,  sleeping  cars,  dining  cars, 
express  cars,  mail  cars,  baggage  cars,  horse  cars,  cattle  cars,  coal  cars, 
platform  cars,  wrecking  cars,  pay  cars  and  all  other  kind  of  cars  owned 
or  leased  by  said  company. 

Sec.  30.  All  sleeping,  dining,  palace  or  other  cars  that  make  regular  trips 
over  any  railroad  In  this  State,  and  not  owned  by  such  railroad  company, 
ghall  be  listed  by  the  manager,  agent  or  conductor,  or  other  person  having 
such  cars  In  charge,  and  return  made  to  state  auditor,  the  same  as  is  required 
of  railroad  companies,  and  the  company  operating  or  using  said  cars  shaU 
be  held  liable  for  the  taxes  due  thereon. 

Sec.  83.  The  board  of  railroad  assessors,  after  having  valued  and  assessed 
all  the  railroad  property  In  this  State  in  accQrdance  with  the  provisions  of 
this  article,  shall  through  the  auditor  of  state  make  returns  to  the  county 
clerks  of  each  and  every  county  In  which  any  portion  of  said  railroad  prop- 
erty, as  designated  In  this  article,  may  be  located. 

Sec.  84.  Such  returns  shall  be  as  follows :  First,  number  of  miles  of 
main  track  located  In  each  city  and  township  In  the  county,  and  the  total 
length  In  the  county.  Second,  the  average  valuation  per  mile ;  such  valua- 
tion to  Include  the  following  Items :  Track,  right  of  way,  franchises,  road- 
bed, rolling  stock,  telegraph  lines  and  Instruments  connected  therewith. 
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This  case  presents  substantially  the  same  questions  as  the 
case  of  PuUmarC%  Palace  Car  Co.  v.  Pennsylvania^  argued 
with  it,  and  just  decided,  and  is  disposed  of  by  the  opinion  in 
that  case.  Decree  ajlrmed. 

Mr.  JusncK  Field,  Mb.  Justice  Bradley  and  Mr.  Justice 
Harlan  dissented,  for  the  reasons  stated  in  their  opinion  in 
Pvllman^s  Palace  Car  Co.  v.  Pennsylvaniay  ante,  18. 

Mr.  Justice  Brown,  not  having  been  a  member  of  the  court 
when  this  case  was  argued,  took  no  part  in  its  decision. 

material  on  band,  supplies  and  tools,  and  all  other  property  used  in  the 
operation  of  the  road,  and  all  moneys  and  credits.  Third,  the  average  vain- 
ation  per  mile  of  all  personal  property  enumerated  in  this  article.  Fourth, 
the  amount  of  valuation  that  shall  be  placed  to  the  credit  of  each  city  and 
township  in  the  county,  as  heretofore  provided  for  in  this  section. 

Sec.  38.  The  county  clerk,  as  soon  as  he  shall  have  received  the  return 
of  railroad  assessment  from  the  auditor  of  state,  shall  certify  to  the  proper 
officer  of  the  different  school  districts,  cities  and  townships  in  his  county, 
in  or  through  which  any  portion  of  the  railroad  is  located,  the  amount  of 
such  assessment  that  is  to  be  placed  upon  the  tax  roll  for  the  benefit  of  such 
school  district,  city  or  township,  and  he  shall  at  the  proper  time  place 
snch  assessment  on  the  proper  tax  roll  of  his  county,  subject  to  the  same 
per  cent  of  levy  for  different  purposes  as  in  other  property. 
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MASSACHUSETTS  v.  WESTERN  UNION  TELEGRAPH 
COMPANY.— WESTERN  UNION  TELEGRAPH  COM- 
PANY V.  MASSACHUSETTS.! 

MASSACHUSETTS  v.  WESTERN  UNION  TELEGRAPH 
COMPANY.— WESTERN  UNION  TELEGRAPH  COM- 
PANY v.  MASSACHUSETTS. 

MASSACHUSETTS  v.  WESTERN  UNION  TELEGRAPH 
COMPANY.— WESTERN  UNION  TELEGRAPH  COM- 
PANY V.  MASSACHUSETTS.     • 

APPEALS  AND    GROSS  APPEALS    FROM   THE    CIROUIT   OOURT    OF   THE 
ONITED   STATES  FOR  THE  DISTRICT  OF   ICASSACHU8ETTS. 

Nob.  U26, 1127, 1128, 1120, 1130, 1131.    Argued  Jannary  19,  20,  1891.  —  Decided  May  25, 1801. 

The  tax  imposed  by  the  statutes  of  Massachusetts,  (Pub.  Stat.  c.  13,  §§  40, 
42,)  requiring  every  telegraph  company  owning  a  line  of  telegraph  within 
the  State  to  pay  to  the  state  treasurer  *'  a  tax  upon  its  corporate  fran> 
chise  at  a  valuation  thereof  equal  to  the  aggregate  value  of  the  shares  in 
its  capital  stock,"  deducting  such  portion  of  that  valuation  as  is  propor- 
tional to  the  length  of  Its  lines  without  the  State,  and  deducting  also  an 
amount  equal  to  the  value  of  its  real  estate  and  machinery  subject  to 
local  taxation  within  the  State,  is  in  effect  a  tax  upon  the  corporation  on 
account  of  property  owned  and  used  by  it  within  the  State;  and  is  con- 
stitutional and  valid,  as  applied  to  a  telegraph  company  incorporated  by 
another  State,  and  which  has  accepted  the  rights  conferred  by  Congress 
by  §  6263  of  the  Revised  Statutes. 

Western  Union  Telegraph  Company  v.  Attorney  General  of  Massachusetts,  126 
U.  S.  630,  followed. 

Upon  rendering  a  decree  for  the  plaintiff  in  a  suit  in  equity,  brought  in  be- 
half of  a  State,  pursuant  to  statute,  to  recover  the  amount  of  a  tax  with 
interest  thereon  at  the  rate  of  twelve  per  cent  until  paid,  a  sura  tendered 
and  paid  into  court  by  the  defendant,  for  part  of  that  amount  and  inter- 
est thereon  at  that  rate,  is  to  be  applied  to  the  payment  of  both  principal 
and  interest  of  the  sum  so  admitted  to  be  due ;  interest  at  the  rate  of 
twelve  per  cent  is  to  be  computed  on  the  rest  of  the  principal  until  the 
date  of  the  decree ;  and  from  that  date  interest  on  the  lawful  amount  of 
the  decree  is  to  be  computed  at  the  ordinary  rate  of  six  per  cent  only, 
notwithstanding  the  final  disposition  of  the  case  is  delayed  by  appeal. 


1  In  these  cases  the  docket  title  was  In  all  the  cases  "  The  Attorney  Gen- 
eral of  the  State  of  Massachusetts  "  Instead  of  "  Massachusetts." 
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Ths  case  is  stated  in  the  opinion. 

Mr.  Henry  C,  Bliss  for  the  State  of  Massachusetts. 

Mr,  Wager  Swwyne  for  the  Western  Union  Telegraph  Com- 
pany. 

Mb.  JusnoB  Gba.y  delivered  the  opinion  of  the  court. 

Three  informations  in  equity  were  filed  in  the  Supreme 
Judicial  Court  of  Massachusetts,  by  the  Attorney  General  at 
the  relation  of  the  Treasurer  of  the  Commonwealth,  against 
the  Western  Union  Telegraph  Company,  a  corporation  of 
New  York,  under  section  54  of  chapter  13  of  the  Public  Stat- 
utes of  Massachusetts,  for  the  recovery  of  taxes  assessed  to  the 
defendant  for  the  years  1886,  1887  and  1888,  under  other  sec- 
tions of  that  chapter,  and  interest  thereon  at  the  rate  of  twelve 
per  cent  a  year  uutil  paid,  and  for  an  injunction  against  the 
defendant's  prosecution  of  its  business  until  payment  of  such 
taxes  and  interest. 

Upon  petition  of  the  defendant,  alleging  that  the  matter  in 
dispute  arose  under  the  Constitution  and  laws  of  the  United 
States,  the  three  suits  were  removed  into  the  Circuit  Court  of 
the  United  States,  and  were  there  heard  upon  pleadings  and 
proofs,  and  decrees  entered  for  the  amounts  of  the  taxes  and 
interest,  deducting  certain  sums  paid  into  court  by  the  defend- 
ant, and  granting  no  injunction.  Both  parties  appealed  to 
this  court. 

These  cases  cannot  be  distinguished  from  that  of  Western 
Union  Telegraph  Co.  v.  Attorney  General  of  Massachusetts^ 
125  U.  8.  530,  in  which  the  validity  of  similar  taxes  was  up- 
held in  a  judgment  delivered  by  Mr.  Justice  Miller  with  no 
dissent. 

The  Constitution  of  Massachusetts,  c.  1,  sec.  1,  art.  4,  em- 
powers the  legislature  "  to  impose  and  levy  proportional  and 
reasonable  assessments,  rates  and  taxes,  upon  all  the  inhabi- 
tants of,  and  persons  resident,  and  estates  lying  within,  the 
said  Commonwealth  ;  and  also  to  impose  and  levy  reasonable 
duties  and  excises  upon  any  produce,  goods,  wares,  merchan- 
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dise  and  commodities  whatsoever,  brought  into,  produced, 
manufactured  or  being  within  the  same."  1  Charters  and 
Constitutions,  961. 

The  statutes,  pursuant  to  which  the  taxes  now  in  question 
were  assessed  and  sought  to  be  collected,  are  set  forth  in  full 
in  125  U.  S.  531-534,  note,  and  the  material  provisions  of  them 
are  as  follows : 

By  §  38,  "every  corporation  chartered  by  the  Common- 
wealth, or  organized  under  the  general  laws,  for  purposes 
of  business  or  profit,  having  a  capital  stock  divided  into 
shares,"  (with  certain  exceptions,)  shall  annually  return  to  the 
tax  commissioner  a  list  of  its  shareholders  and  the  number  of 
shares  belonging  to  each,  the  amount  of  its  capital  stock,  the 
par  value  and  market  value  of  the  shares,  and  the  locality  and 
value  of  its  real  estate  and  machinery  subject  to  local  taxation 
within  the  Commonwealth  ;  and  "  railroad  and  telegraph  com- 
panies shall  return  the  whole  length  of  their  lines,  and  the 
length  of  so  much  of  their  lines  as  is  without  the  Common- 
wealth." 

By  §  39,  the  tax  commissioner  shall  ascertain  the  true  mar- 
ket value  of  the  shares  of  each  corporation,  and  estimate  the 
fair  cash  valuation  of  all  the  shares  constituting  its  capital 
stock,  and  shall  also  ascertain  and  determine  the  value  of  its 
real  estate  and  machinery  subject  to  local  taxation,  and  of  the 
deductions  provided  in  §  40. 

By  §  40,  "  every  corporation  embraced  in  the  provisions  of 
section  thirty-eight  shall  annually  pay  a  tax  upon  its  corporate 
franchise  at  a  valuation  thereof  equal  to  the  aggregate  value 
of  the  shares  in  its  capital  stock,  as  determined  in  the  preced- 
ing section,  after  making  the  deductions  provided  for  in  this 
section,  at  a  rate  determined  by  an  apportionment  of  the  whole 
amount  of  money  to  be  raised  by  taxation  upon  property  in 
the  Commonwealth  during  the  same  current  year,"  "  upon 
the  aggregate  valuation  of  all  the  cities  and  towns  for  the 
preceding  year."  "  From  the  valuation,  ascertained  and  deter- 
mined as  aforesaid,  there  shall  be  deducted  :  First,  in  case  of 
railroad  and  telegraph  companies,  whose  lines  extend  beyond 
the  limits  of  the  Commonwealth,  such  portion  of  the  whole 
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valuation  of  their  capital  stock,  ascertained  as  aforesaid,  as  is 
proportional  to  the  length  of  that  part  of  their  line  lying  with- 
out the  Commonwealth,  and  also  an  amount  equal  to  the  value, 
as  determined  by  the  tax  commissioner,  of  their  real  estate 
and  machinery  located  and  subject  to  local  taxation  within 
the  Commonwealth.  Second,  in  case  of  other  corporations, 
included  in  section  thirty-eight  of  this  chapter,  an  amount 
equal  to  the  value,  as  determined  by  the  tax  commissioner,  of 
their  real  estate  and  machinery  subject  to  local  taxation, 
wherever  situated." 

By  §  42,  "  every  corporation  or  association,  chartered  or 
organized  elsewhere,  which  owns,  or  controls  and  uses,  under 
lease  or  otherwise,  a  line  of  telegraph  within  this  Common- 
wealth," shall  make  all  the  returns  prescribed  by  §  38,  except- 
ing the  list  of  shareholders,  "  and  shall  annually  pay  a  tax,  at 
the  same  rate,  and  to.  be  ascertained  and  determined  in  the 
same  manner,"  as  is  provided  in  §  40. 

By  §  54,  taxes  assessed  under  §§  40  and  42  may  be  recov- 
ered, **  with  interest  at  the  rate  of  twelve  per  cent  per  annum 
until  the  same  are  paid,"  by  action  in  the  name  of  the  treas- 
urer  of  the  Commonwealth,  or  by  information  at  his  relation 
in  the  Supreme  Judicial  Court. 

It  is  to  be  remembered  that  by  the  tax  act  of  Massachusetts 
'^  taxes  on  real  estate  shall  be  assessed  in  the  city  or  town 
where  the  estate  lies ; "  and  ^*  all  machinery  em|)loyed  in  any 
branch  of  manufacture  sliall  be  assessed  where  such  machin- 
ery  is  situated  or  employed ;  and,  in  assessing  the  stockholders 
for  their  shares  in  any  manufacturing  corporation,  there  shall 
first  be  deducted  from  the  value  thereof  the  value  of  the 
machinery  and  real  estate  belonging  to  such  corporation." 
Mass.  Pub.  Stat.  c.  11,  §§  13,  20.  Although  it  is  hard  to  see 
how  telegraph  companies  can  have  "machinery  employed  in 
any  branch  of  manufacture,"  unless  they  make  their  own 
machines,  yet  railroad  corporations,  which  are  coupled  with 
telegraph  companies  in  the  statutes  in  question,  as  well  as 
other  corporations  embraced  in  those  statutes,  might  have 
such  machinery. 

The  effect  of  the  statutes  complained  of  is  that  every  tele- 
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graph  company,  whether  incorporated  in  Massachusetts  or 
elsewhere,  owning  a  line  of  telegraph  in  Massachusetts,  is  to 
be  there  taxed  on  such  proportion  only  of  the  whole  value  of 
its  capital  stock  as  the  length  of  its  line  in  Massachusetts  bears 
to  the  whole  length  of  its  lines  everywhere ;  and  to  prevent 
its  whole  tax  in  Massachusetts  from  amounting  in  any  event 
to  more  than  that,  it  is  provided  that  from  the  taxable  portion 
of  the  value  of  its  capital,  so  ascertained,  shall  be  deducted 
the  value  of  any  property  owned  by  it  in  Massachusetts  which 
is  subject  to  local  taxation  in  the  cities  and  towns. 

Such  being  the  real  state  of  the  case,  all  the  objections  to 
the  validity  of  the  tax  are  met  and  disposed  of  by  the  decision 
of  this  court  in  the  former  case  between  these  parties. 

In  that  case,  as  in  this,  the  telegraph  company,  while  ad- 
mitting that  its  property  in  the  State  of  Massachusetts  was 
subject  to  taxation  there  like  other  property,  argued  that,  by 
reason  of  its  having  accepted  the  provisions  of  the  act  of  July 
24, 1866,  c.  230,  (14  Stat.  221,)  now  embodied  in  §§  5263-5269 
of  the  Bevised  Statutes,  and  having  thus  acquired  undei^§  5263 
'^  the  right  to  construct,  maintain  and  operate  lines  of  tele- 
graph through  and  over  any  portion  of  the  public  domain  of 
the  United  States,  over  and  along  any  of  the  railway  or  post 
roads  of  the  United  States,  and  over,  under  or  across  the  navi- 
gable streams  or  waters  of  the  United  States,"  it  had  a  fran- 
chise from  th8  United  States  which  could  not  be  taxed  by  any 
State  through  which  its  lines  ran ;  that  the  statutes  of  Massa- 
chusetts, in  terms  and  effect,  undertook  to  tax  the  franchises 
of  the  corporation ;  and  that  the  tax  was  unconstitutional  and 
void,  both  as  interfering  with  interstate  commerce  and  as  be- 
ing unequal  and  excessive. 

But  this  court,  in  answering  that  argument  and  upholding 
the  validity  of  the  tax,  affirmed  the  following  propositions : 

The  franchise  of  the  company  to  be  a  corporation,  and  to 
carry  on  the  business  of  telegraphing,  w^as  derived  not  from 
the  act  of  Congress,  but  from  the  laws  of  the  State  of  New 
York,  under  which  it  was  organized ;  and  it  never  could  have 
been  intended  by  the  Congress  of  the  United  States,  in  confer- 
ring upon  a  corporation  of  one  State  the  authority  to  enter 


MASS. .«.  WESTERN  UN.  TEL.  CO.  45 

Opinion  of  the  Court. 

the  territory  of  any  other  State,  and  to  erect  its  poles  and 
lines  therein,  to  establish  the  proposition  that  such  a  company 
owed  no  obedience  to  the  laws  of  the  State  into  which  it  thus 
entered,  and  was  under  no.  obligation  to  pay  its  fair  proportion 
of  the  taxes  necessary  to  the  support  of  the  government  of 
that  State.     125  U.  S.  547,  548, 

By  whatever  name  the  tax  may  be  called,  as  described  in 
the  laws  of  Massachusetts,  it  is  essentially  an  excise  upon  the 
capital  of  the  corporation ;  and  those  laws  attempt  to  ascer- 
tain the  just  amount  which  any  corporation  engaged  in  busi- 
ness within  its  limits  shall  pay  as  a  contribution  Vb  the  support 
of  its  government  upon  the  amount  and  value  of  the  capital 
so  employed  by  it  therein.     125  U.  S.  547. 

The  tax,  though  nominally  upon  the  shares  of  the  capital 
stock  of  the  company,  is  in  effect  a  ta±  upon  that  organization 
on  account  of  property  owned  and  used  by  it  in  the  State  of 
Massachusetts ;  and  the  proportion  of  the  length  of  its  lines  in 
that  State  to  their  entire  length  throughout  the  whole  country 
is  made  the  basis  for  ascertaining  the  value  of  that  property. 
Such  a  tax  is  not  forbidden  by  the  acceptance  on  the  part  of 
the  telegraph  company  of  the  rights  conferred  by  §  5263  of 
the  Revised  Statutes,  or  by  the  commerce  clause  of  the  Con- 
stitution.    125  U.  S.  552. 

The  statute  of  Massachusetts  is  intended  to  govern  the  tax- 
ation of  all  corporations  doing  business  within  its  territory, 
whether  organized  under  its  own  laws  or  under  those  of  some 
other  State;  and  the  rule  adopted  to  ascertain  the  amount  of 
the  value  of  the  capital  engaged  in  that  business  within  its 
boundaries,  on  which  the  tax  should  be  assessed,  is  not  an 
unfair  or  unjust  one ;  and  the  details  of  the  method  by  which 
this  was  determined  have  not  exceeded  the  fair  range  of  legis- 
lative discretion.    125  U.  S.  553. 

That  decision  was  cited  by  the  court  in  Ratterman  v.  Wes- 
tern Union  Telegraph  Co.,  127  U.  S.  411,  426,  427^  and  in 
LeUmp  V.  Mobile,  127  U.  S.  640,  649. 

The  other  questions  argued  relate  to  the  amounts  for  which 
decrees  were  entered.  In  each  case,  the  defendant  admitted 
its  liability  to  pay  a  tax  on  the  actual  value,  as  stated  in  its 
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answer,  of  its  real  and  personal  property  within  the  State; 
and  tendered,  and  paid  into  court,  the  sam  so  admitted  to  be 
dae,  with  interest  thereon  at  the  rate  of  twelve  per  cent,  and 
costs.  The  sum  so  paid  in  was  greater  than  like  interest  then 
accrued  on  the  whole  amount  of  the  tax  assessed  and  sued  for. 
The  court  added,  to  the  whole  amount  of  the  tax  sued  for, 
interest  thereon  at  the  rate  of  twelve  per  cent  to  the  date  of 
the  payment  into  court ;  deducted  from  the  sum  so  ascertained 
the  sum  paid  in ;  and  entered  a  decree  for  the  balance,  with 
interest  thereon  at  the  rate  of  twelve  per  cent  from  the  date 
of  such  payment  to  the  date  of  the  decree,  and,  thereafter 
until  payment,  interest  on  the  amount  of  the  decree  at  the 
rate  of  six  per  cent,  that  being  the  usual  rate  of  interest  in 
Massachusetts. 

It  is  contended,  in  behalf  of  the  State,  that  the  tender  and 
payment  into  court  could  have  no  effect  in  a  suit  of  this  kind 
to  recover  a  tax,  with  interest  thereon  at  the  rate  of  twelve 
per  cent  in  the  nature  of  a  penalty ;  and  that  such  interest 
must  be  computed  at  that  rate,  not  merely  to  the  time  of  the 
decree  below,  but  to  the  time  of  payment,  or  at  least  to  the 
time  of  the  final  decree  in  this  court.  On  the  other  hand,  it 
is  contended  that  the  sum  paid  into  court  should  have  been 
applied,  according  to  the  evident  intention  of  the  defendant  in 
paying  it,  to  both  principal  and  interest  of  the  sum  admitted 
to  be  due;  instead  of  applying  it  to  interest  on  the  whole 
claim  sued  for,  and  thereby  increasing  the  sum  on  which  to 
compute  subsequent  interest. 

We  are  of  opinion  that  in  this  matter  the  defendant  is 
right.  In  equity,  at  least,  the  defendant  was  entitled  to  the 
benefit  of  the  sum  paid  into  court.  That  sum  should  have 
been  applied  to  that  part  of  the  principal  sum  and  interest 
which  was  admitted  to  be  due.  After  the  payment  into 
court,  as  before,  interest  at  the  rate  of  twelve  per  cent  was 
to  be  computed  on  the  rest  of  the  principal.  The  penal 
I'ate  of  twelve  per  cent  interest  ran  only  until  the  amount 
to  be  recovered  was  judicially  ascertained.  Since  the  date 
of  the  decree  below,  interest  is  to  be  computed  on  the  law- 
ful amount  of  the  decree  at  the  rate  of  six  per  cent  only. 
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In    each    of   the    three    cases,    therefore,    the   entry    must 

be 
Decree reversedj  and  case  remanded  with  directions  to  enter  a 

decree  for  the  amount  of  the  tax  found  due  hy  the  Circuit 
Courtj  hut  applying  the  sum  paid  into  co^irt,  a/nd  comput- 
ing interest  on  the  halancej  in  accordam>ce  with  the  opinion 
of  this  court,'  the  costs  in  this  court  to  he  equally  divided 
hetween  the  parties. 

Ms.  Justice  Field  and  Mb.  Justice  Harlan  dissented. 


»i  •  < 


CRUTCHER  V,  KENTUCKY. 

EKROB  TO  THE  COURT  OF  APPEALS    OF    THE    STATE   OF   KEHTTUCKY. 
No.  828.    Argaed  March  19, 1800.  —  Decided  May  25, 1891. 

The  act  of  the  legislature  of  Kentucky  of  March  2,  1860,  **  to  regalate 
agencies  of  foreign  express  companies/'  which  provides  that  the  agent 
of  an  express  company  not  Incorporated  by  the  laws  of  that  State  shall 
not  carry  on  business  there  without  first  obtaining  a  license  from  the 
State,  and  that,  preliminary  thereto,  he  shall  satisfy  the  auditor  of  the 
State  that  the  company  he  represents  is  possessed  of  an  actual  capital  of 
at  least  $150,000,  and  that  If  he  engages  In  such  business  without  license 
he  shall  be  subject  to  fine,  is  a  regulation  of  interstate  commerce  so  far 
as  applied  to  a  corporation  of  another  State  engaged  in  that  business, 
and  is,  to  that  extent,  repugnant  to  the  Constitution  of  the  United  States. 

The  case  was  stated  by  the  court  as  follows : 

This  case  arose  at  Frankfort,  Franklin  County,  Kentucky, 
upon  an  indictment  found  against  Crutcher,  the  plaintiff  in 
error,  in  the  Franklin  Circuit  Court,  for  acting  and  doing  busi- 
ness as  agent  for  the  United  States  Express  Company,  alleged 
to  be  an  express  company  not  incorporated  by  the  laws  of 
Kentucky,  but  trading  and  doing  business  as  a  common  car- 
rier, by  express,  of  goods,  merchandise,  money  and  other 
things  of  value  in  and  through  the  county  and  State  aforesaid, 
nvithout  having  any  license  so  to  do  either  for  himself  or  the 
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company.  Crutcher,  being  arrested  and  brought  before  the 
court,  tendered  a  special  plea  setting  forth  the  facts  with  re- 
gard to  his  employment  and  the  business  of  the  company,  and 
amongst  other  things,  that  said  company  was  a  joint  stock 
company,  incorporated  and  having  its  principal  office  in  the 
city  of  New  York,  in  the  State  of  New  York,  which  plea  was 
refused.  He  then  pleaded  "not  guilty,"  and  the  parties  filed 
an  agreed  statement  of  facts ;  and,  by  consent,  the  matters  of 
law  and  fact  were  submitted  to  the  court,  and  the  defendant 
was  found  guilty  and  sentenced  to  pay  a  fine  of  one  hundred 
dollars  and  the  costs  of  prosecution. 

The  agreed  statement  of  facts  was  as  follows : 

"  It  is  agreed  that  defendant  is  agent  of  the  United  States 
Express  Co.,  a  foreign  corporation  doing  the  business  ordina- 
rily done  by  express  companies  in  this  country,  of  carrying 
goods  and  freight  for  hire  not  only  from  points  in  this  State 
to  other  points  in  this  State,  but  also  of  carrying  same  charac- 
ter of  freight  from  points  within  this  State  to  points  without 
State,  in  divers  parts  of  the  IJnited  States,  and  vice  versa. 

"And  defendant,  agent  at  Frankfort,  Ky.,  never  obtained 
any  license  to  do  such  business,  nor  did  said  express  company 
obtain  any  license  from  the  State  of  Kentucky.  The  proportion 
of  business  done  by  the  said  company  within  and  without  this 
State  for  the  month  of  November,  1888,  is  shown  by  a  state- 
ment herewith  filed,  marked  '  X,'  and  the  same  proportion  of 
business  within  and  without  this  State,  approximately,  is  gen- 
erally done  by  said  company." 

The  detailed  statement  referred  to,  marked  X,  showed  the 
total  amount  of  business  done  by  the  company  at  the  Frank- 
fort office  in  November,  1888,  to  have  been  $226.71,  of  which 
$56.14,  or  not  quite  one-fourth  of  the  whole,  was  business  done 
entirely  within  the  State;  and  the  remainder,  $170.57,  was 
done  partly  within  and  partly  without  the  State ;  that  is,  the 
goods  were  brought  into  the  State  from  places  without  the 
State,  or  were  carried  from  the  State  to  places  without 
the  State.  Of  course  the  latter,  or  largest  portion,  was  com- 
prised within  the  category  of  interstate  commerce. 

The  defendant  upon  these  facts  moved  for  a  new  trial, 
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which  was  refused,  and  also  for  an  arrest  of  judgment,  which 
was  denied,  and  a  bill  of  exceptions  was  taken.  The  case  was 
then  appealed  to  the  Court  of  Appeals  of  Kentucky,  and  the 
judgment  was  affirmed.  The  ground  taken  for  reversing  the 
judgment  was  that  the  statute  of  Kentucky,  under  which 
the  indictment  was  found  was  repugnant  to  the  power  given 
to  Congress  by  the  Constitution  of  the  C  nited  States  to  regu- 
late commerce  among  the  several  States. 

The  law  in  question  was  passed  March  2,  1860,  and  is  as  fol- 
lows: 

*'  An  Act  to  Regulate  Agencies  of  Foreign  Express  Companies : 

"Section  1.  Be  it  enacted  hy  the  General  AaserrMy  of  the 
Cmrvmonwedlth  of  Kentucky^  That  it  shall  not  be  lawful,  after 
the  first  day  of  May,  1860,  for  any  agent  of  any  express  com- 
pany, not  incorporated  by  the  laws  of  this  commonwealth,  to 
set  up,  establish  or  carry  on  the  business  of  transportation  in 
this  State,  without  first  obtaining  a  license  from  the  auditor 
of  public  accounts  to  carry  on  such  business. 

"  Sec.  2.  Before  the  auditor  shall  issue  such  license  to  any 
agent  of  any  company  incorporated  by  any  State  of  the  United 
States,  there  shall  be  filed  in  his  office  a  copy  of  the  charter  of 
such  company,  and  a  statement,  made  under  oath  of  its  presi- 
dent or  secretary,  showing  its  assets  and  liabilities,  and  dis- 
tinctly showing  the  amount  of  its  capital  stock,  and  how  the 
same  has  been  paid,  and  of  what  the  assets  of  the  company 
consist,  the  amount  of  losses  due  and  unpaid  by  said  company, 
if  any,  and  all  other  claims  against  said  company  or  other 
indebtedness,  due  or  not  due ;  and  such  statement  shall  show 
that  the  company  is  possessed  of  an  actual  capital  of  at  least 
$150,000,  either  in  cash  or  in  safe  investments,  exclusive  of 
stock  notes.  Upon  the  filing  of  the  statement  above  provided, 
and  furnishing  the  auditor  with  satisfactory  evidence  of  such 
capital,  it  shall  be  his  duty  to  issue  license  to  such  agent  or 
agents  as  the  company  may  direct  to  carry  on  the  business  of 
expressing  or  transportation  in  this  State. 

"  Sbo.  3.  Before  the  auditor  shall  issue  license  to  any  agent 
of  any  express  or  transportation  company  incorporated  by  any 
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foreign  government,  or  any  association  or  partnership  acting 
under  the  laws  of  any  foreign  government,  there  shall  be  filed 
in  his  office  a  statement  setting  forth  the  act  of  incorporation 
or  charter,  or  the  articles  of  association,  or  by-laws  under 
which  they  act,  and  setting  forth  the  matters  required  by  the 
preceding  section  of  this  act  to  be  specified;  and  satisfactory 
evidence  shall  be  furnished  to  the  auditor  that  such  company 
has  on  deposit  in  the  United  States,  or  has  invested  in  the 
stock  of  some  one  or  more  of  the  United  States,  or  in  some 
safe  dividend-paying  stocks  in  the  United  States,  the  sum  of 
$150,000,  which  statement  shall  be  verified  by  the  oath  of  the 
president  of  such  company,  its  general  agent  in  the  United 
States,  or  the  agent  applying  for  such  license;  and  upon  the 
due  filing  of  such  statement,  and  furnishing  the  auditor  with 
satisfactory  evidence  of  such  deposit  or  investment,  it  shall  be 
his  duty  to  issue  such  license  to  the  agent  or  agents  applying 
for  the  same. 

"  Sec.  4.  The  statements  required  by  the  foregoing  sections 
shall  be  renewed  in  each  year  thereafter,  either  in  the  months 
of  January  or  July;  and  the  auditor,  on  being  satisfied  that 
the  capital  or  deposit,  consisting  of  cash  securities  or  invest- 
ments as  provided  in  this  act,  remain  secure  to  the  amount  of 
$150,000,  shall  renew  such  license." 

"  Sec.  8.  Any  person  who  shall  set  up,  establish,  carry  on, 
or  transact  any  business  for  any  transportation  or  express 
company  not  incorporated  by  the  law  of  this  State,  without 
having  obtained  license  as  by  this  act  required,  or  who  shall 
in  any  way  violate  the  provisions  of  this  act,  shall  be  fined  for 
every  such  oflfence  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars,  at  the  discretion  of  a  jury,  to  be  recovered 
as  like  fines  in  other  cases.    .     .    ." 

"  Sec.  9.  For  any  license  issued  by  the  auditor  under  this 
act,  and  for  each  renewal  thereof,  he  shall  be  allowed  the  sum 
of  $2.50,  to  be  paid  by  the  agent  or  company  taking  out  such 
license."    Myer's  Supplement,  228. 

An  amendatory  act  passed  in  1866  raised  the  license  fee  to 
five  dollars,  and  imposed  a  fee  of  five  dollars  for  filing  copy 
of  charter,  and  ten  dollars  for  filing  an  original  or  annual 
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statement.  The  Supreme  Court  of  Kentucky  in  disposing  of 
the  case  gave  the  following  opinion  {Crutcher  v.  Common- 
wealthy  40  Amer.  &  Eng.  Eailroad  Cases,  29 ;  12  So.  West.  Ee- 
porter,  141) : 

"It  seems  to  us  that  the  case  of  Woochoo/rd  against  Th4 
Comrnonwealthy^  in  which  the  statute  appears  in  full,  (decided 
by  this  court  at  its  last  term,)  determines  the  question  now 
presented.  Counsel  for  the  appellant  now  claims  that  the 
statute  of  this  State  is  invalid,  as  its  effect  is  to  regulate  com- 
merce among  the  several  States.  The  agent  of  the  express 
company  was  fined  for  not  paying  to  the  auditor  a  fee  of  five 
dollars,  or  rather,  for  failing  to  take  out  a  license  required  by 
the  act  regulating  the  agencies  of  foreign  express  companies, 
passed  in  March,  1860,  and  amended  by  the  act  of  1866.  That 
the  company  of  which  the  appellant  is  agent  is  a  corporation 
created  by  the  laws  of  New  York,  doing  business  in  this  State 
as  a  carrier  of  goods,  wares  and  merchandise  is  conceded,  and 
that  it  transports  goods,  etc.,  out  of  the  State  into  other 
States,  and  all  other  species  of  property  usually  incident  to 
such  transportation  is  admitted.  It  appears  that  at  least  fifty 
per  cent  of  the  business  done  by  this  agent  consists  in  the 
carrying  of  goods  from  the  place  of  his  agency,  Frankfort,  to 
other  States.  That  the  carrying  and  transportation  of  goods 
from  one  State  to  another  is  a  branch  of  interstate  commerce 
is  not  controverted,  but  it  is  claimed  that  there  is  nothing  in 
the  legislation  imposing  on  those  who  desire  to  act  as  the 
agents  of  this  foreign  corporation  the  burden  of  paying  to  the 
auditor  the  fee  of  five  dollars  for  recording  his  agency,  or 
rather,  for  issaing  him  his  license  to  act  as  such. 

"  The  statute  was  enacted  for  the  benefit  of  the  citizens  of 
the  State,  under  which  the  auditor  is  required  to  have  satis- 
factory evidence  of  the  ability  and  solvency  of  the  corporation 
to  do  that  which  it  has  undertaken  to  do  by  virtue  of  its  act 
of  incorporation.  Those  who  intrust  to  its  custody  the  trans- 
portation of  their  property  are  entitled  to  some  security  that 
its  undertaking  will  be  performed,  and  we  find  no  law  of 


1  85  Amer.  and  Eng.  Railroad  Cases,  498 ;  9  Ky.  Law  Reporter,  670. 
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Congress,  or  any  constitutional  provision,  that  would  deny  to 
the  State  the  right  to  impose  such  a  burden  upon  those  who 
undertake  the  discharge  of  such  responsible  duties.  There  is 
no  discrimination  made  between  corporations  doing  a  like 
business ;  and  the  State,  although  the  appellant's  company  is 
a  foreign  corporation,  has  the  right  to  license  the  business  and 
calling  of  this  agent  as  it  would  that  of  the  lawyer  or  mer- 
chant whose  business  is  confined  to  the  State  alone." 

The  court  then  referred  to  the  cases  of  Smith  v.  Alabama^ 
124:  U.  S.  466,  and  to  NaahviUe^  Chattanooga  cfec.  Railway  v. 
Alabcmia^  128  U.  S.  96,  and  concluded  as  follows:  "We  can- 
not perceive  how  any  burden  has  been  placed  by  the  State 
upon  interstate  commerce  by  the  provisions  of  the  enactment 
in  question,  and  must  therefore  affirm  the  judgment." 

Mr,  W.  W.  Macfarland  for  plaintiflf  in  error. 

Mr.  James  P,  Helm  (with  whom  was  Mr.  HeJ/m  Bruce  on 
the  brief)  for  defendant  in  error. 

We  suppose  that  the  only  serious  question  involved  in  the 
case  is,  as  to  whether  or  not  the  State  has  the  power  to  require 
that  all  express  companies  doing  business  in  the  State  shall 
have  an  actual  capital  of  at  least  $160,000.  If  it  has  the 
power  to  require  this,  then  it  unquestionably  has  the  power  to 
require  that  some  officer  of  the  State  shall  be  satisfied  of  this 
fact  by  the  filing  with  him  of  a  sworn  statement  showing  the 
fact.  And  we  suppose  there  cannot  be  any  question  but  that 
the  State  has  the  right  to  require  that  the  charter  of  the  cor- 
poration doing  business  in  the  State,  and  which*  charter  fixes 
the  rights  and  powers,  and  often  the  liabilities  of  the  corpora- 
tion, shall  be  made  known  to  the  people  of  this  State  who  are 
to  deal  wi^i  the  corporation,  by  filing  a  copy  of  said  charter 
in  a  public  office  of  the  State. 

And  we  understand  it  to  be  the  settled  law  that  where  a 
State  has  the  right  to  make  such  requirements  as  these,  which 
call  for  the  performance  of  duties  on  the  part  of  state  officers, 
it  has  also  the  right  to  require  that  reasonable  fees  shall  be 
paid  by  the  party  seeking  the  performance  of  these  offices,  to 
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cover  the  cost  and  to  make  reasonable  compensation  to  the 
officers  for  the  services  performed.  Smith  v.  Alabama^  124 
U.  S.  465. 

We  do  not  deny  that  the  business  done  by  an  express  com- 
pany is  commerce ;  nor  that  it  is  well  settled  that  a  State  can- 
not charge  a  person  engaged  in  interstate  commerce,  for  the 
privilege  of  coming  into  the  State  to  do  business.  And  we 
are  familiar  with  the  line  of  decisions  holding  that  a  State 
cannot  tax  the  occupation  of  carrying  on  interstate  commerce. 
But  the  great  majority  of  these  cases  have  been  cases  involving 
the  validity  of  tax  laws,  which  are  manifestly  not  laws  enacted 
by  virtue  of  the  State's  police  power. 

As  these  cases  involving  the  validity  of  tax  laws  could  not, 
in  the  very  nature  of  the  case,  involve  a  consideration  of  the 
nature  and  extent  of  the  State's  police  power,  except  by  way 
of  illustration,  therefore,  inasmuch  as  the  present  case  is  not  a 
tax  case,  but  is  a  case  in  which  the  statute  of  the  State  is 
claimed  to  be  valid  under  the  police  power  of  the  State,  we 
derive  more  assistance  and  instruction  from  the  decisions  of 
this  court,  wherein  the  court  has  been  called  upon  to  decide 
expressly  whether  or  not  a  given  act  by  a  State  was  a  valid 
exercise  of  the  police  power  of  the  State,  than  we  do  from 
the  class  of  cases  above  referred  to,  where  the  question  of 
police  power  was  not  and  could  not  have  been  directly  in^ 
volved. 

For  these  reasons  it  seems  to  us  that  the  cases  of  Brovm  v. 
Mwryland,  12  Wheat.  419 ;  The  Passenger  Cases,  7  How.  283 ; 
State  Freighi  Tax  Case,  15  Wall.  232 ;  Railroad  Gross  Receipts 
Case,  15  Wall.  284;  Florida  Telegraph  Case,-  96  U.  S.  1 ;  Texas 
Telegraph  Case,  105  U.  S.  460 ;  Massachusetts  Telegraph  Case, 
125  TJ.  S.  530  ;  Lehup  v.  MoUle,  127  U.  S.  640 ;  Moran  v.  New 
Orleans,  112  U.  S.  69 ;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196 ;  and  Picard  v.  Pullman  Car  Co.,  117  U.  S.  34, 
are  not  nearly  so  instructive  in  the  consideration  of  the  case  at 
bar  as  are  such  cases  as  New  York  v.  Miln,  8  Pet.  119 ;  The 
License  Cases,  5  How.  504 ;  Smith  v.  Alahama,  124  U.  S.  465 ; 
Patterson  v.  Kentachy,  97  TJ.  S.  501 ;  Railroad  Company  v. 
Alabama^  128  TJ.  S.  96,  and  others  of  that  character. 
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However  courts  and  text-writers  may  differ  as  to  the  defini- 
tion of  the  police  power  of  a  State,  all  agree  that  such  a  power 
does  exist  in  the  States ;  that  it  was  never  surrendered  to  Con- 
gress; that  it  is  absolutely  essential  to  the  existence  of  the 
States,  and  that  it  embraces  the  power  to  make  all  needful 
regulations  for  the  protection  of  its  citizens.  It  is  well  that 
no  constitution,  or  fixed  law  of  any  kind,  ever  attempted  to 
define  this  power.  It  must  always  be  sufficient  to  meet  the 
exigencies  of  the  times,  whatever  they  may  be,  or  the  govern- 
ment must  perish ;  and,  as  no  human  mind  can  comprehend 
the  future,  none  can  tell  what  may  or  may  not  become  neces- 
sary to  meet  its  requirements.  The  habits  and  customs  of 
people,  their  pursuits,  their  manner  of  conducting  business, 
their  means  of  communication,  differ  so  widely  at  diifFerent 
times  that  it  is  absolutely  necessary  that  governments  should 
have  a  power  to  meet  the  exigencies  of  the  times.  And  in  a 
government  like  ours,  unique  in  history,  where  in  every  State 
there  are  two  coexistent  governments,  where  every  citizen  is 
At  one  and  the  same  time  the  citizen  of  two  governments,  the 
.subject  of  two  sovereignties;  and  when  we  recollect  that  there 
is  no  isolated  fact,  no  solitary  event,  but  that  every  occurrence 
is  connected  directly  or  collaterally  with  countless  others,  we 
tsay,  that  when  these  considerations  are  remembered,  one  can- 
not fail  to  recognize  the  danger  of  testing  by  extreme  cases 
these  independent  powers  of  distinct  sovereignties  governing 
the  same  people  at  the  same  time ;  the  danger  in  insisting  that 
the  exercise  in  a  certain  manner  of  a  given  power  by  one  of 
these  governments  is  necessarily  invalid,  because  it  may  be 
seen  that  by  the  application  of  the  same  power  in  an  extreme 
case  of  kindred  nature  some  object  might  be  effected  which  is 
more  legitimately  the  subject  of  a  different  power  in  the  other 
government. 

Whatever  may  be  the  correct  statement  of  the  view  now 
taken  by  this  court  on  the  question  of  the  exclicsweness  of  the 
power  of  Congress  over  interstate  commerce,  it  is,  of  course, 
remembered  that  at  one  time  the  majority  of  this  court  held 
that  the  grant  of.  power  to  Congress  to  regulate  interstate 
commerce  did  not  exclude  the  power  of  the  States  in  that 
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respect  so  long  as  Congress  remained  silent;  but  that,  when- 
ev'er  Congress  spoke,  its  dictum  was  supreme.  This  was  the 
principle  on  which  the  majority  of  the  court  decided  the  case 
of  Pierce  v.  New  Hampshire^  one  of  the  "  License  Cases^'^  5 
Howard,  564,  where  this  view  was  most  ably  presented  by 
Chief  Justice  Taney,  (pp.  578,  etc.,)  and  where  he  and  Justice 
Catron  (p.  603)  seem  to  us  to  show  very  clearly  that  such  was 
the  view  of  Chief  Justice  Marshall,  as  shown  by  his  opinions 
in  Gihhons  v.  Ogden^  9  Wheat.  1,  and  WiZUon  v.  Bl€LcJd>i/rd 
Creek  Marsh  Company^  2  Pet.  241. 

The  court  seems  now,  however,  to  have  settled  that  Congress 
alone  has  the  power  to  "  regulate  commerce  "  in  matters  sus- 
ceptible of  general  and  uniform  regulation ;  but  that  in  mat- 
ters which  are  affected  by  local  considerations  the  power  to 
"regulate  commerce"  is  possessed  by  both  the  Federal  and 
State  legislatures,  subject,  however,  to  the  modification  that 
whenever  Congress  speaks  on  the  subject  that  is  the  supreme 
law.  Philadelphia  Steamship  Co.  v.  PennsyVoania^  122  U.  S. 
326;  Robbins  v.  Shelby  Taxing  District,  120  U.  S.  489,  492, 
493.  In  other  words,  in  matters  best  susceptible  of  local  regu- 
lation the  States  have  concurrent  power  with  Congress  to  pass 
laws  that  are  directly  and  unquestionably  regulations  of  inter- 
state commerce,  and  are  intended  as  such ;  but,  as  to  matters 
susceptible  of  uniform  regulation,  the  power  to  pass  laws,  the 
object  of  which  is  to  regulate  interstate  commerce,  is  in  Con- 
gress alone. 

But  even  upon  a  matter  which  might  be  said  to  be  suscep- 
tible of  uniform  regulation,  under  a  law  the  object  of  which 
was  to  "  regulate  commerce,"  the  State  may  make  a  police 
regulation  which  may  affect  it,  but  which,  if  it  appears  to  be  a 
bona  fide  police  regulation  and  not  a  mere  covered  attempt  to 
regulate  commerce,  will  still  be  valid  unless  a  conflict  arises 
between  this  regulation  and  some  regulation  by  Congress 
under  its  commercial  power.  New  York  v.  Miln,  11  Pet. 
102;  Smith  v.  Alabama^  124  U.  S.  465;  Railroad  Co.  v. 
Alabama,  128  U.  S.  96. 

No  question  can  be  made  of  the  good  faith  of  the  State  in 
requiring  evidence  that  the  foreign  corporation  doing  business 
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within  it  is  solvent.  Such  a  law  is  not  in  conflict  with  any  law 
of  Congress.  Does  Congress  by  its  silence  mean  to  say  that  it 
will  not  make  any  regulation  on  this  subject,  and  that  no  State 
shall  have  the  right  to  do  so;  but  that  any  corporation  may 
go  into  a  foreign  State  where  it  is  not  known,  either  as  to  the 
extent  of  its  legal  or  financial  powers  or  as  to  the  agents  that 
are  accredited  by  it,  and  may  then  refuse  to  make  known  any 
of  these  facts,  and  insist  on  carrying  on  this  important  busi- 
ness and  making  important  contracts  with,  and  securing  valu- 
able property  of  the  citizens  of  this  State,  though  it  (the  cor- 
poration) may  be  utterly  irresponsible?  Surely  this  cannot 
have  been  the  intention  of  Congress.  On  the  contrary,  it 
must  be  presumed  that  Congress  understood  the  propriety  and 
necessity  of  such  regulations,  and  left  them  to  the  States  to 
make,  according  to  the  character  of  the  corporations  concerned 
and  the  necessities  of  the  case. 

Mb.  Justice  Bbadlet,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

We  regret  that  we  are  unable  to  concur  with  the  learned 
Court  of  Appeals  of  Kentucky  in  its  views  on  this  subject. 
The  law  of  Kentucky,  which  is  brought  in  question  by  the 
case,  requires  from  the  agent  of  every  express  company  not 
incorporated  by  the  laws  of  Kentucky  a  license  from  the 
auditor  of  public  accounts,  before  he  can  carry  on  any  busi- 
ness for  said  company  in  the  State.  This,  of  course,  embraces 
interstate  business  as  well  as  business  confined  wholly  within 
the  State.  It  is  a  prohibition  against  the  carrying  on  of  such 
business  without  a  compliance  with  the  state  law.  And  not 
only  is  a  license  required  to  be  obtained  by  the  agent,  but  a 
statement  must  be  made  and  filed  in  the  auditor's  office  show- 
ing that  the  company  is  possessed  of  an  actual  capital  of 
$150,000,  either  in  cash  or  in  safe  investments,  exclusive  of 
stock  notes.  If  the  subject  was  one  which  appertained  to  the 
jurisdiction  of  the  state  legislature,  it  may  be  that  the  require- 
ments and  conditions  of  doing  business  within  the  State  would 
be  promotive  of  the  public  good.    It  is  clear,  however,  that  it 


CRUTCHEK  V.  KENTUCKY.  5T 

Opinion  of  the  Court. 

would  be  a  regnlation  of  interstate  commerce  in  its  applica- 
tion to  corporations  or  associations  engaged  in  that  business ; 
and  that  is  a  subject  which  belongs  to  the  jurisdiction  of  the 
national  and  not  the  state  legislature.  Congress  would 
undoubtedly  have  the  right  to  exact  from  associations  of  that 
kind  any  guarantees  it  might  deem  necessary  for  the  public 
security,  and  for  the  faithful  transaction  of  business;  and 
as  it  is  within  the  province  of  Congress,  it  is  to  be  presumed 
that  Congress  has  done,  or  will  do,  all  that  is  necessary  and 
proper  in  that  regard.  Besides,  it  is  not  to  be  presumed  that 
the  State  of  its  origin  has  neglected  to  require  from  any 
such  corporation  proper  guarantees  as  to  capital  and  other 
securities  necessary  for  the  public  safety.  If  a  partnership 
firm  of  individuals  should  undertake  to  carry  on  the  business 
of  interstate  commerce  between  Kentucky  and  other  States, 
it  would  not  be  within  the  province  of  the  state  legislature  to 
exact  conditions  on  which  they  should  carry  on  their  business, 
nor  to  require  them  to  take  out  a  license  therefor.  To  carry 
on  interstate  commerce  is  not  a  franchise  or  a  privilege  granted 
by  the  State;  it  is  a  right  which  every  citizen  of  the  United 
States  is  entitled  to  exercise  under  the  Constitution  and  laws 
of  the  United  States;  and  the  accession  of  mere  corporate 
facilities,  as  a  matter  of  convenience  in  carrying  on  their  busi- 
ness, cannot  have  the  effect  of  depriving  them  of  such  right, 
unless  Congress  should  see  fit  to  interpose  some  contrary  regu- 
lation on  the  subject. 

It  has  frequently  been  laid  down  by  this  court  that  the 
power  of  Congress  over  interstate  commerce  is  as  absolute  as 
it  is  over  foreign  commerce.  Would  any  one  pretend  that  a 
state  legislature  could  prohibit  a  foreign  corporation,  —  an 
English  or  a  French  transportation  company,  for  example,  — 
from  coming  into  its  borders  and  landing  goods  and  passen- 
gers at  its  wharves,  and  soliciting,  goods  and  passengers  for 
a  return  voyage,  without  first  obtaining  a  license  from  some 
state  officer,  and  filing  a  sworn  statement  as  to  the  amount 
of  its  capital  stock  paid  in  ?  And  why  not  ?  Evidently  be- 
cause the  matter  is  not  within  the  province  of  state  legislation, 
but  within  that  of  national  legislation.     Inman  Steamship  Co. 
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V.  Tinker^  94  U.  S.  238.  The  prerogative,  the  responsibility 
and  the  duty  of  providing  for  the  security  of  the  citizens  and 
the  people  of  the  United  States  in  relation  to  foreign  corporate 
bodies,  or  foreign  individuals  with  whom  they  may  have  rela- 
tions of  foreign  commerce,  belong  to  the  government  of  the 
United  States,  and  not  to  the  governments  of  the  several 
States;  and  confidence  in  that  regard  may  be  reposed  in  the 
national  legislature  without  any  anxiety  or  apprehension  aris- 
ing from  the  fact  that  the  subject  matter  is  not  within  the 
province  or  jurisdiction  of  the  state  legislatures.  And  the 
same  thing  is  exactly  true  with  regard  to  interstate  commerce 
as  it  is  with  regard  to  foreign  commerce.  No  difference  is 
perceivable  between  the  two.  Telegraph  Co,  v.  Texas,  105 
U.  S.  460 ;  Gloucester  Ferry  Co,  v.  Pennsylvania^  114  U.  S.  196, 
205,  211 ;  Phila.  Steamship  Co,  v.  Pennsylvania,  122  U.  S. 
326,  342 ;  McCaU  v.  California,  136  U.  S.  104,  110;  Norfolk 
dk  Western  Railroad  v.  Pennsylvania,  136  U.  S.  114,  118. 
As  was  said  by  Mr.  Justice  Lamar,  in  the  case  last  cited,  "  It 
is  well  settled  by  numerous  decisions  of  this  court,  that  a  State 
cannot  under  the  guise  of  a  license  tax,  exclude  from  its  juris- 
diction a  foreign  corporation  engaged  in  interstate  commerce, 
or  impose  any  burdens  upon  such  commerce  within  its  limits." 

We  have  repeatedly  decided  that  a  state  law  is  unconstitu- 
tional and  void  which  requires  a  party  to  take  out  a  license 
for  carrying  on  interstate  commerce,  no  matter  how  specious 
the  pretext  may  be  for  imposing  it.  Pickard  v.  Pullman 
Southern  Car  Co.,  117  U.  S.  34;  Bobbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489 ;  Zeloup  v.  Mobile,  127  U.  S. 
640 ;  Asher  v.  Texas,  128  U.  S.  129 ;  Stoutenhurgh  v.  Ilennick, 
129  U.  S.  141;  McCall  v.  California,  136,  U.  S.  104;  Norfolk 
i&  Western  Railroad  Co,  v.  Pennsylvania,  136  U.  S.  114. 

As  a  summation  of  the  whole  matter  it  was  aptly  said  by 
the  present  Chief  Justice  in  Lyng  v.  Michigan,  135  U.  S.  161, 
166 :  "  We  have  repeatedly  held  that  no  State  has  the  right  to 
lay  a  tax  on  interstate  commerce  in  any  form,  whether  by  way 
of  duties  laid  on  the  transportation  of  the  subjects  of  that 
commerce,  or  on  the  receipts  derived  from  that  transportation, 
or  on  the  occupation  or  business  of  carrying  it  on,  for  the  rea- 
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Bon  that  taxation  is  a  burden  on  that  commerce,  and  amounts 
to  a  regulation  of  it,  which  belongs  solely  to  Congress." 

We  do  not  think  that  the  difficulty  is  at  all  obviated  by  the 
fact  that  the  express  company,  as  incidental  to  its  main  busi- 
ness, (which  is  to  carry  goods  between  different  States,)  does 
also  some  local  businesa  by  carrying  goods  from  one  point  to 
another  within  the  State  of  Kentucky.  This  is,  probably, 
quite  as  much  for  the  accommodation  of  the  people  of  that 
State  as  for  the  advantage  of  the  company.  But  whether  so 
or  not,  it  does  not  obviate  the  objection  that  the  regulations 
as  to  license  and  capital  stock  are  imposed  as  conditions  on 
the  company's  carrying  on  the  business  of  interstate  com- 
merce, which  was  manifestly  the  principal  object  of  its  organ- 
ization. These  regulations  are  clearly  a  burden  and  a  restric- 
tion upon  that  commerce.  Whether  intended  as  such  or  not 
they  operate  as  such.  But  taxes  or  license  fees  in  good  faith 
imposed  exclusively  on  express  business  carried  on  wholly 
within  the  State  would  be  open  to  no  such  objection. 

The  case  is  entirely  different  from  that  of  foreign  corpora- 
tions seeking  to  do  a  business  which  does  not  belong  to  the 
regulating  power  of  Congress.  The  insurance  business,  for 
example,  cannot  be  carried  on  in  a  State  by  a  foreign  corpo- 
ration without  complying  with  all  the  conditions  imposed  by 
the  legislation  of  that  State.  So  with  regard  to  manufactur- 
ing corporations,  and  all  other  corporations  whose  business  is 
of  a  local  and  domestic  nature,  which  would  include  express 
companies  whose  business  is  confined  to  points  and  places 
wholly  within  the  State.  The  cases  to  this  effect  are  numer- 
ous. Bank  of  Atigusta  v.  Earle,  13  Pet.  519;  Pavl  v.  Vir- 
ginia^ 8  Wall.  168;  Liverpool  Insurance  Company  v.  Ma^aor 
chusetUy  10  Wall.  566;  Cooper  Manufacturing  Company  v. 
Ferguson^  113  U.  S.  727;  Phila,  Fire  Association  v.  New 
York,  119  U.  S.  110. 

But  the  main  argument  in  support  of  the  decision  of  the 
Court  of  Appeals  is  that  the  act  in  question  is  essentially,  a 
regulation  made  in  the  fair  exercise  of  the  police  power  of  the 
State.  But  it  does  not  follow  that  everything  which  the 
legislature  of  a  State  may  deem  essential  for  the  good  order 
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of  society  and  the  well  being  of  its  citizens  can  be  set  up 
against  the  exclusive  power  of  Congress  to  regulate  the  opera- 
tions of  foreign  and  interstate  commerce.  We  have  lately 
expressly  decided  in  the  case  of  Ldsy  v.  Hwrdm^  135  U.  S. 
100,  that  a  state  law  prohibiting  the  sale  of  intoxicating 
liquors  is  void  when  it  comes  in  conflict  with  the  express  or 
implied  regulation  of  interstate  commerce  by  Congress,  declar- 
ing that  the  traffic  in  such  liquors  as  articles  of  merchandise 
between  the  States  shall  be  free.  There  are,  undoubtedly, 
many  things  which  in  their  nature  are  so  deleterious  or  in- 
jurious to  the  lives  and  health  of  the  people  as  to  lose  all  bene- 
fit of  protection  as  articles  or  things  of  commerce,  or  to  be 
able  to  claim  it  only  in  a  modified  way.  Such  things  are 
properly  subject  to  the  police  power  of  the  State.  Chief  Jus- 
tice Mg,rshall  in  Brown  v.  Maryland^  12  Wheat.  419,  443, 
instances  gunpowder  as  clearly  subject  to  the  exercise  of  the 
police  power  in  regard  to  its  removal  and  the  place  of  its 
storage ;  and  he  adds :  "  The  removal  or  destruction  of  infec- 
tious or  unsound  articles  is,  undoubtedly,  an  exercise  of  that 
power,  and  forms  an  express  exception  to  the  prohibition  we 
are  considering.  Indeed,  the  laws  of  the  United  States  ex- 
pressly sanction  the  health  laws  of  a  State."  Chief  Justice 
Taney  in  the  License  Casea^  5  How.  504,  576,  took  the  same 
distinction  when  he  said :  ^^  It  has,,  indeed,  been  suggested, 
that,  if  a  State  deems  the  traffic  in  ardent  spirits  to  be  inju- 
rious to  its  citizens,  and  calculated  to  introduce  immorality, 
vice  and  pauperism  into  the  State,  it  may  constitutionally 
refuse  to  permit  its  importation,  notwithstanding  the  laws  of 
Congress ;  and  that  a  State  may  do  this  upon  the  same  prin- 
ciples that  it  may  resist  and  prevent  the  introduction  of  dis- 
ease, pestilence  and  pauperism  from  abroad.  But  it  must  be 
remembered  that  disease,  pestilence  and  pauperism  are  not 
subjects  of  commerce,  although  sometimes  among  its  attendant 
evils.  They  are  not  things  to  be  regulated  and  trafficked  in, 
bat  to  be  prevented,  as  far  as  human  foresight  or  human 
means  can  guard  against  them.  But  spirits  and  distilled 
liquors  are  universally  admitted  to  be  subjects  of  ownership 
and  property,  and  are  therefore  subjects  of  exchange,  barter 
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and  traffic,  like  any  other  commodity  in  which  a  right  of  prop- 
erty exists." 

But  whilst  it  is  only  such  things  as  are  clearly  injurious  to 
the  lives  and  health  of  the  people  that  are  placed  beyond  the 
protection  of  the  commercial  power  of  Congress,  yet  when 
that  power,  or  some  other  exclusive  power  of  the  Federal 
government,  is  not  in  question,  the  police  power  of  the  State 
extends  to  almost  everything  within  its  borders ;  to  the  sup- 
pression of  nuisances;  to  the  prohibition  of  manufactures 
deemed  injurious  to  the  public  health ;  to  the  prohibition  of 
intoxicating  drinks,  their  manufacture  or  sale ;  to  the  prohibi- 
tion of  lotteries,  gambling,  horse-racing  or  anything  else  that 
the  legislature  may  deem  opposed  to  the  public  welfare. 
Bartemeyer  v.  Iowa,  18  Wall.  129  ;  Beer  Company  v.  Maaaor 
chtcsetts,  97  U.  S.  25 ;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659 ;  StOTie  v.  Misdssippiy  101  U.  S.  814 ;  Foster  v.  Kansas, 
112  U.  S.  201;  Mugler  v.  Kansas,  123  U.  S.  623;  PowdL  v. 
Pennsylvania,  127  U.  S.  678 ;  Kidd  v.  Pea/rson,  128  U.  S.  1 ; 
Kimmish  v.  Ball,  129  U.  S.  217. 

It  is  also  within  the  undoubted  province  of  the  state  legis- 
lature to  make  regulations  with  regard  to  the  speed  of  railroad 
trains  in  the  neighborhood  of  cities  and  towns ;  with  regard  to 
the  precautions  to  be  taken  in  the  approach  of  such  trains  to 
bridges,  tunnels,  deep  cuts  and  sharp  curves ;  and,  generally, 
with  regard  to  all  operations  in  which  the  lives  and  health  of 
people  may  be  endangered,  even  though  such  regulations  affect 
to  some  extent  the  operations  of  interstate  commerce.  Such 
regulations  are  eminently  local  in  their  character,  and,  in  the 
absence  of  congressional  regulations  over  the  same  subject,  are 
free  from  all  constitutional  objections,  and  unquestionably 
valid. 

In  view  of  the  foregoing  considerations,  and  of  the  well- 
considered  distinctions  that  have  been  drawn  between  those 
things  that  are  and  thV)8e  things  that  are  not,  within  the  scope 
of  commercial  regulation  and  protection,  it  is  not  difficult  Jbo 
arrive  at  a  satisfactory  conclusion  on  the  question  now  pre- 
sented to  us.  The  character  of  police  regulation,  claimed  for 
the  requirements  of  the  statute  in  question,  is  certainly  not 
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sach  as  to  give  them  a.  controlling  force  over  the  regulations 
of  interstate  commerce  which  may  have  been  expressly  or  im- 
pliedly adopted  by  Congress,  or  such  as  to  exempt  them  from 
nullity  when  repugnant  to  the  exclusive  power  given  to  Con- 
gress in  relation  to  that  commerce.  This  is  abundantly  shown 
by  the  decisions  to  which  we  have  already  referred,  which  are 
clear  to  the  effect  that  neither  licenses  nor  indirect  taxation  of 
any  kind,  nor  any  system  of  state  regulation,  can  be  imposed 
upon  interstate  any  more  than  upon  foreign  commerce ;  and 
that  all  acts  of  legislation  producing  any  such  result  are,  to 
that  extent,  unconstitutional  and  void.  And  as,  in  our  judg- 
ment, the  law  of  Kentucky  now  under  consideration,  as  applied 
to  the  case  of  the  plaintiff  in  error,  is  open  to  this  objection,  it 
necessarily  follows  that  the  judgment  of  the  Court  of  Appeals 
must  be  reversed. 

Thejvdgmentis  reversed  accordingly^  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

TfiB  Chief  Justice  and  Mb.  Justice  Grat  dissented. 

Mb.  Justice  Bbown,  not  having  been  a  member  of  the  court 
when  the  case  was  argued,  took  no  part  in  the  decision. 


VOIGHT  V.  WRIGHT. 

EEBOB    TO    THE     COBPOBATION   COUBT    OF    THE  OITT  OF  NORFOLK, 

STATE   OF   VIBOINIA. 

No.  92.    Babmltted  November  26, 1890.  —  Decided  ICay  25. 1891. 

The  act  of  Virginia  of  March,  1867,  (now  repealed,)  as  set  forth  in  c.  86, 
Code  of  Virginia,  ed.  1873,  providing  that  all  flonr  bronght  Into  the  State 
and  offered  for  sale  therein  shall  be  reviewed,  and  have  the  Virginia  in- 
spection marked  thereon,  and  imposing  a  penalty  for  offering  such  flour 
for  sale  without  such  review  or  inspection,  is  repugnant  to  the  commerce 
clause  of  the  Constitution,  because  it  is  a  discriminating  law,  requiring 
the  inspection  of  flour  brought  from  other  States  when  it  is  not  required 
for  flour  manufactured  in  Virginia. 
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The  case  is  stated  in  the  opinion. 

Mr.  Jamea  E.  Heath  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  in  1886,  in  a  justice's  court  in 
Norfolk,  State  of  Virginia,  by  Wright,  the  defendant  in  error, 
against  the  plaintiffs  in  error,  R.  P.  Voight  &  Co.,  to  recover 
fifteen  dollars  for  fees  alleged  to  be  due  to  the  plaintiff  for 
inspection  of  flour.  Judgment  was  rendered  for  the  plaintiff, 
and  an  appeal  taken  to  the  corporation  court  of  the  city  of 
Norfolk,  by  which  court  the  judgment  was  affirmed.  This 
being  the  highest  court  of  the  State  in  which  a  decision  in  the 
suit  could  be  had,  a  writ  of  error  to  the  same  was  sued  out  of 
this  court,  and  the  case  is  now  here  for  review.  The  question 
in  the  case  has  respect  to  the  constitutionality  of  a  law  of  Vir- 
ginia, passed  in  March,  1867,  by  which  it  was  declared  as  fol- 
lows :  (1)  "  All  flour  brought  into  this  State  and  offered  for 
sale  therein  shall  be  reviewed,  and  have  the  Virgiiiia  inspection 
marked  thereon.  (2)  Any  person  or  persons  selling  or  offering 
to  sell  such  flour  without  review  or  inspection,  as  provided  in 
the  preceding  section,  shall  be  fined  the  sum  of  five  dollars,  for 
the  use  of  the  commonwealth,  for  each  barrel  so  sold  or  offered 
for  sale."  This  law  was  afterwards  carried  into  the  code  of 
1873,  constituting  the  10th  and  11th  sections  of  the  86th  chap- 
ter of  the  said  code.  The  laws  also  gave  to  the  inspector  a 
fee  of  two  cents  for  each  barrel  inspected.  There  was  no  law 
requiring  flour  manufactured  in  Virginia  to  be.  thus  inspected 
as  a  condition  of  selling  it  or  offering  it  for  sale,  though  by 
the  inspection  laws  of  the  State  manufacturers  of  flour  might 
have  their  flour  so  inspected  if  they  saw  fit.  It  may  be  proper 
to  add  that  the  law  in  question  is  now  repealed. 

On  the  trial  of  the  cause  in  the  corporation  court  the  follow- 
ing bill  of  exceptions  was  taken,  to  wit : 

"  Be  it  remembered  that  upon  the  trial  of  this  cause  the  fol- 
lowing statement  of  facts  was  agreed  between  the  parties,  to 
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wit :  The  following  facts  are  agreed  in  this  case  to  have  the 
same  force  and  effect  as  if  regularly  proved  by  competent 

proof : 

"  1st.  The  plaintiff  is  the  flour  inspector  for  the  city  of  Nor- 
folk, duly  appointed  apd  commissioned  as  such. 

"  2d.  The  defendants  are  wholesale  grocery  merchants,  con- 
ducting their  business  in  the  said  city. 

"  3d.  The  bill  of  the  plaintiff  is  for  the  inspection  of  750  bar- 
rels of  flour  belonging  to  the  defendants,  and  brought  into  this 
State  from  other  States,  and  inspected  as  required  by  c.  86  of 
the  Code  of  Virginia,  edition  1873,  before  the  same  was  sold 
or  offered  for  sale  and  after  the  same  was  placed  in  his  store- 
house. 

^^  And,  to  maintain  the  issue  on  his  part,  the  plaintiff  and 
appellee,  E.  T.  Wright,  read  the  sections  of  the  statute  of  Vir- 
ginia, as  set  forth  in  chapter  86  of  the  Code  of  Virginia,  edition 
of  1873,  in  relation  to  the  inspection  of  flour  brought  into  this 
State  from  sister  States,  and,  to  maintain  ihe  issue  on  their 
part,  the  appellants  and  defendants,  R  P.  Voight  &  Co.,  read 
from  the  commercial  clause  of  the  Constitution  of  the  United 
States,  viz.,  art.  I,  sec.  8th,  clauses  1  and  3,  and  section  10, 
clause  2,  and  art.  IV,  sec.  2,  clause  1,  and  insisted  that  the  said 
sections  of  said  statute  of  the  State  of  Virginia  are  in  conflict 
with  the  Constitution  of  the  United  States ;  but  the  court 
overruled  the  objections  of  the  said  R.  P.  Voight  &  Co.,  and 
expressed  the  opinion  that  the  said  statute  of  the  State  of  Vir- 
ginia is  not  in  conflict  with  the  said  Constitution  of  the  United 
States,  and  thereupon  gave  judgment  for  the  plaintiff ;  and  to 
this  opinion  of  the  court  the  defendants,'  R.  P.  Voight  &  Co., 
by  their  counsel,  except  and  pray  that  this  bill  of  exceptions 
may  be  signed,  sealed  and  made  a  part  of  the  record  in  this 
case,  which  is  accordingly  done. 

"  D.  Tucker  Brooke,  [seal] 

"  Judge  Corporation  Court  of  the  City  of  Norfolk^  VaP 

The  State  of  Virginia  has  had  a  system  of  inspection  laws 
from  an  early  period ;  but  they  have  related  to  articles  pro- 
duced in  the  State,  and  the  main  purpose  of  the  inspection 
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reqnired  has  been  to  prepare  the  articles  for  exportation,  in 
order  to  preserve  the  credit  of  the  exports  of  the  State  in  for- 
eign markets,  as  well  as  to  certify  their  genuineness  and  purity 
for  the  benefit  of  purchasers  generally.  Chief  Justice  Mar- 
shall, in  Oibhons  v.  Ogden,  said:  "The  object  of  inspection 
laws  is  to  improve  the  quality  of  articles  produced  by  the 
labor  of  a  country  ;  to  fit  them  for  exportation,  or  it  may  be, 
for  domestic  use."  9  Wheat.  1,  203.  In  Brown  v.  Maryland^ 
speaking  of  the  time  when  inspection  is  made,  he  adds :  "  In- 
spection laws,  so  far  as  they  act  upon  articles  for  exportation, 
are  generally  executed  on  land  before  the  article  is  put  on 
board  the  vessel ;  so  far  as  they  act  upon  importations,  they 
are  generally  executed  upon  articles  which  are  landed.  The 
tax  or  duty  of  inspection,  then,  is  a  tax  which  is  frequently,  if 
not  always,  paid  for  service  performed  on  land."  12  Wheat. 
419,  438.  Whilst,  from  the  remark  of  the  Chief  Justice,  last 
cited,  it  would  appear  that  inspection  may  be  made  of  imported 
goods,  as  well  as  goods  intended  for  export,  yet  in  what  man- 
ner and  to  what  extent  this  may  be  done  without  coming  in 
collision  with  the  power  of  Congress  to  regulate  foreign  and 
interstate  commerce,  may  be  somewhat  difficult  to  explain 
with  precision.  In  the  case  of  People  v.  Compagnie  Oenerale 
Transatlantiqtiej  107  D.  S.  59,  it  was  held  by  this  court  that  a 
law  of  the  State  of  New  York  imposing  a  tax  upon  alien  pas- 
sengers coming  by  vessel  from  a  foreign  country  to  the  port 
of  New  York  is  a  regulation  of  foreign  commerce,  and  void, 
although  it  was  declared  by  the  title  of  the  law  to  be  "  An  act 
to  raise  money  for  the  execution  of  the  inspection  laws  of  the 
State ; "  which  laws  authorized  passengers  to  be  inspected  in 
order  to  determine  who  were  criminals,  paupers,  lunatics, 
orphans  or  infirm  persons,  without  means  or  capacity  to  sup- 
port themselves,  and  subject  to  become  a  public  charge.  It  is 
true  that  the  law  was  held  not  to  be  an  inspection  law,  because 
such  laws  have  reference  only  to  personal  property,  and  not 
to  persons.  But  the  question  is  still  open  as  to  the  mode  and 
extent  in  which  state  inspection  laws  can  constitutionally  be 
applied  to  personal  property  imported  from  abroad,  or  from 
another  State,  —  whether  such  laws  can  go  beyond  the  identi- 
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fication  and  regulation  of  such  things  as  are  directly  injurious 
to  the  health  and  lives  of  the  people,  and  therefore  not  enti- 
tled to  the  protection  of  the  commercial  power  of  the  govern- 
ment, as  explained  and  distinguished  in  the  case  of  Crutcher 
V.  Kentucky^  cmtCy  47,  just  decided. 

It  may  be  remarked,  in  passing,  that  in  the  notes  to  Turner 
V.  Maryland^  107  U.  S.  38,  51,  53,  prepared  by  Mr.  Justice 
Blatchford,  in  which  is  contained  a  list  of  the  various  inspec- 
tion laws  of  the  different  States,  we  do  not  observe  any  laws 
which  seem  to  provide  for  the  inspection  of  articles  other  than 
those  which  are  the  produce  of  the  State,  and  this  generally 
with  a  view  to  preparing  them  for  exportation. 

But,  be  this  as  it  may,  and  without  attempting  to  lay  down 
any  specific  proposition  on  this  somewhat  difScuit  subject, 
there  is  enough  in  the  case  before  us  to  decide  it  on  satisfac- 
tory grounds,  without  passing  upon  the  general  right  of  the 
State  to  inspect  imports  or  the  qualifications  to  which  it  must 
necessarily  be  subject.  The  law  in  question  is  a  discriminating 
law,  and  requires  the  inspection  of  flour  brought  from  other 
States,  when  such  inspection  is  not  required  for  flour  manu- 
factured in  Virginia.  This  aspect  of  the  case  brings  it  directly 
within  the  principle  of  Brimmer ^y,  Rebman^  138  U.  S.  78, 
decided  at  the  present  term.  The  law  in  question  in  that  case 
was  another  statute  of  Virginia,  making  it  unlawful  to  sell 
within  the  State  any  fresh  meats  (beef,  veal  or  mutton) 
slaughtered  one  hundred  miles,  or  over,  from  the  place  at 
which  it  might  be  offered  for  sale,  until  it  had  been  inspected 
and  approved  as  provided  in  the  act.  Mr.  Justice  Harlan, 
delivering  the  opinion  of  the  court  in  that  case,  said :  "  Un- 
doubtedly, a  State  may  establish  regulations  for  the  protection 
of  its  people  against  the  sale  of  unwholesome  meats,  provided 
such  regulations  do  not  conflict  with  the  powers  conferred  by 
the  Constitution  upon  Congress,  or  infringe  rights  granted  or 
secured  by  that  instrument.  But  it  may  not,  under  the  guise 
of  exerting  its  police  powers,  or  of  enacting  inspection  laws, 
make  discriminations  against  the  products  and  industries  of 
some  of  the  States  in  favor  of  the  products  and  industries 
of  its  own  or  of  other  States.    The  owner  of  the  meats  here 
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in  question,  although  they  were  from  animals  slaughtered 
in  Illinois,  had  the  right,  under  the  Constitution,  to  c5ompete 
m  the  markets  of  Virginia  upon  terms  of  equality  with  the 
owners  of  like  meats,  from  animals  slaughtered  in  Virginia 
or  elsewhere  within  one  hundred  miles  from  the  place  of  sale. 
Any  local  regulation  which  in  terms  or  by  its  necessary  opera- 
tion denies  this  equality  in  the  markets  of  a  State  is,  when 
applied  to  the  people  and  products  or  industries  of  other 
States,  a  direct  burden  upon  commerce  among  the  States,  and, 
therefore,  void.  Wdton  v.  Missouri,  91  U.  S.  275,  281 ;  jRadl- 
road  Co.  v.  Husen,  95  U.  S.  465;  Minnesota  v.  Barber^  136 
U.  S.  313,  319."  The  case  of  Brimmer  v.  Rehmam  was  decided 
in  accordance  with  these  views,  the  law  in  question  being  held 
to  be  unconstitutional  and  void.  The  decision  in  that  case  is 
so  directly  apposite  to  the  present  that  it  is  unnecessary  to 
prolong  the  discussion,  or  to  cite  further  authorities. 

The  judgment  of  the  Corporation  Court  of  the  city  of 
Norfolk  is 

Reversed^  and  the  cause  remamded  for  further  jprooeedings 
not  inconsistent  with  this  opinion. 

Mb.  Justiob  Bbown,  not  having  been  a  member  of  the 
court  when  this  case  was  argued,  took  no  part  in  the  decision. 


» •  * 


STEIN  V.  BIENVILLE  WATEE  SUPPLY  COMPANY. 

AFPBAL    FROM    THB    CIRCmT  COURT    OF    THE    UNITED    STATES    FOR 

THE   SOUTHERN   DISTRICT  OF  ALABAMA. 

No.M4.    Argued  April  28, 1801.— Decided  May  11, 1801. 

A  contract  with  a  municipal  corporation,  whereby  the  corporation  grants 
to  the  contractor  the  sole  privilege  of  supplying  the  municipality  with 
water  from  a  designated  source  for  a  term  of  years,  is  not  impaired* 
within  the  meaning  of  the  contract  clause  of  the  Constitution,  by  a  grant 
to  another  party  of  a  privilege  to  supply  it  with  water  from  a  dllTerent 
source. 
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Where  a  contract  with  a  municipal  corporation  is  susceptible  of  two  mean- 
ings, the  one  restricting  and  the  other  extending  the  powers  of  the  cor- 
poration, that  construction  is  to  be  adopted  which  works  the  least  harm 
to  the  State. 

The  case  is  stated  in  the  opinion. 

Mr.  W.  HaUett  PhiUips  for  appellant. 

Mr.  T.  A.  Hamilton  and  Mr.  D.  P.  Bestor  for  appellee. 

Me.  Justice  Hablan  delivered  the  opinion  of  the  court. 

This  case  presents  a  question  under  the  clause  of  the  Oonsti- 
tution  of  the  United  States  relating  to  the  impairment  by  state 
legislation  of  the  obligation  of  contracts. 

The  appellant,  who  was  the  plaintiff  below,  claims  that  his 
testator,  Albert  Stein,  deceased,  acquired  by  valid  contract,  and 
to  the  exclusion  of  all  other  persons  or  corporations,  the  right 
and  privilege,  by  a  system  of  public  works,  of  supplying  the 
city  of  Mobile  and  its  inhabitants  with  water, /rom  whatever 
stream  or  rimr  drawn^  until  that  city  should  redeem  and  pur- 
chase the  water  works  constructed  and  maintained  by  the 
testator  in  accordance  with  the  terms  of  that  contract ;  and 
that  the  obligation  of  such  contract  was  impaired  by  an  act 
of  the  legislature  of  Alabama,  approved  February  19th,  1883, 
incorporating  the  Bienville  Water  Supply  Company.  Acts  of 
Alabama,  1882-1883,  p.  451.  In  this  view  the  court  below  did 
not  concur,  and  it  dismissed  the  bill  for  want  of  equity.  34 
Fed.  Eep.  145. 

It  will  conduce  to  a  clear  understanding  of  the  issue  between 
the  present  parties  if  we  trace  the  history  of  the  question  of 
water  supply  for  Mobile  and  its  inhabitants,  as  disclosed  in 
the  legislation  of  Alabama  and  in  the  action  upon  that  subject, 
from  time  to  time,  of  the  constituted  authorities  of  that  city. 
This  being  done,  the  inquiry  as  to  whether  the  above  act  of 
1883  impairs  the  obligation  of  the  contract  that  Stein  had 
with  the  city  can  be  solved  without  extended  discussion. 

The  first  act,  to  which  attention  is  called,  is  that  of  Decem- 
ber 20th,  1820,  incorporating  the  Mobile  Aqueduct  Company. 
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Its  preamble  recites  that  ^4t  has  been  represented,  that  it 
would  be  of  singular  advantage  to  the  health  and  commerce 
of  the  city  of  Mobile,  to  be  supplied  with  water  from  some  of 
the  running  streams  in  its  vicinity,  which  would  be  attended 
with  too  much  labor  and  expense  to  be  eflfected  by  laying  a 
tax  for  the  purpose,"  and  that  "  it  has  also  been  represented, 
that  certain  individuals  have  agreed  to  associate  themselves 
together  for  the  purpose  of  conducting  a  supply  of  water  from 
a  creek  called  Three-Mile  Creek,  otherwise  Bayou  Chatogue, 
for  the  use  of  the  citizens  and  other  persons  residing  in  the 
city  of  Mobile."  In  consequence  of  these  representations  cer- 
tain named  persons  were  constituted  a  corporation  under  the 
name  of  the  Mobile  Aqueduct  Company,  with  authority  to 
establish  a  channel  or  canal  large  enough  to  contain  and  con- 
duct water  in  quantities  sufficient  to  supply  the  citizens  and 
other  persons  of  Mobile.  The  act  provided  "that  the  said 
corporation  and  their  successors  shall  have  and  enjoy  the 
exclusive  right  and  privilege  of  conducting  and  bringing 
water  for  the  supply  of  said  city  for  the  space  of  forty  years : 
Provided^  The  said  corporation  or  their  successors  shall,  before 
the  expiration  of  three  years,  from  the  passage  of  this  act, 
cause  to  be  conducted  th6  water /rom  the  said  hayou  or  creek^ 
to  the  said  city  of  Mobile,  in  the  manner  hereinbefore  pro- 
posed :  KvlA provided  also,  That,  after  the  expiration  of  the  said 
term  of  years,  the  said  water  works  shall  become  the  property 
of  the  said  city,  and  shall  be  for  the  free  use  of  the  inhabitants 
thereof  forever."     Acts  of  Alabama,  1820,  p.  72. 

Nothing  was  done  by  this  company.  And  by  an  act  ap- 
proved December  24th,  1824,  amendatory  of  the  charter  of 
Mobile,  the  act  of  December  20th,  1820,  was  declared  null  and 
void,  and  all  the  rights,  privileges  and  powers  granted  by  it 
were  transferred  to  and  vested  in  that  city  for  the  use  and 
benefit  of  its  inhabitants.    Acts  of  Alabama,  1824-5,  p.  68. 

On  the  1st  day  of  December,  1836,  an  agreement  in  writing 
was  entered  into  between  the  city  and  one  Hitchcock,  whereby 
the  former  granted  and  leased  to  the  latter,  his  executors  and 
assigns,  for  the  term  of  twenty  years,  the  entire  use,  control, 
management,  rents,  profits  and  issues  of  the  ^'Mobile  City 
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Water  Works,"  embracing  the  ground  at  Spring  Hill,  where 
the  fountain  was  situated,  and  the  gfound  along  which  the 
pipes  passed  from  the  fountain  to  the  city,  together  with  the 
use  of  all  the  wooden  and  iron  pipes  and  logs  then  laid  down, 
as  well  as  all  the  advantages  that  had  accrued  to  the  city, 
from,  by  or  under  the  above  act  of  December  20th,  1820,  and 
from  all  ordinances  or  resolutions  passed  by  the  city  relating 
to  said  city  water  works.  This  grant  and  lease  were  in  consid- 
eration of  the  payment  of  certain  sums,  evidenced  by  Hitch- 
cock's notes,  and  upon  the  condition,  among  others,  that  he 
would,  within  the  space  of  two  years  from  the  date  of  the 
agreement,  '^  put  the  said  water  works  in  good  and  sufficient 
repair,  so  as  to  continue  during  the  time  hereby  granted,  and 
will  also  keep  up  the  said  water  works  in  good  order  as  they 
Tt^  are  until  they  shall  be  so  placed  in  good  order  and  repair, 
so  that  the  city  of  Mobile,  and  ^the  inhabitants  thereof,  may 
at  all  ttmes  be  supplied  with  such  quantity  of  good,  wholesome 
water  as  may  be  procured  through  the  said  aqueduct ;"  such 
water  works  to  be  surrendered  to  the  city  in  good  order  and 
condition  at  the  end  of  the  twenty  years,  Hitchcock  being  paid 
what  they  actually  cost  him  during  that  time.  That  contract 
also  provided  that  Hitchcock,  his  executors,  administrators 
and  assigns,  should,  during  said  term  of  twenty  years,  "  have 
the  exclusive  privilege  of  furnishing  to  the  citizens  and  inhabi- 
tants of  the  city  of  Mobile  woXevfrom  the  aqiceduct  or  water 
works  aforesaid^  at  a  sum  or  price  which  shall  at  no  time  be 
less "  than  certain  named  rates ;  and  that  he  shall  have  "  the 
power  and  authority  to  make  such  alterations  and  repairs 
upon  the  said  works,  and  to  erect  such  new  work,  and  in  such 
manner  as  he  may  deem  necessary  and  proper,  and  may  at 
will  change  the  fountain  head,  and  conduct  the  water  from 
any  pari  of  Three-Mile  Creek^  so  called,  so  that  the  same  be 
good  and  wholesome,,  he,  the  said  Henry  Hitchcock,  procuring, 
at  his  cost,  the  necessary  ground  for  the  reservoir  or  reservoirs 
and  that  through  which  the  pipes  shall  pass.  And  the  said 
mayor  and  aldermen  of  Mobile,  for  themselves  and  their  suc- 
cessors in  office,  hereby  further  covenant  and  agree,  that  they 
will,  at  the  expiration  of  the  said  term  of  twenty  years,  (he,  the 
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said  Honry  Hitchcock,  his  executors,  administrators  or  assigns, 
delivering  up  the  said  ^ water  works'  and  appurtenances  in 
good  order  and  repair,)  pay  to  him  or  them  the  actual  cost  and 
expenses  which  he  or  they  shall  have  laid  out  and  expended, 
and  which  may  be  put  upon  the  said  works  by  him  or  them, 
or  any  of  them,  either  by  reason  of  repairs,  or  addition  to  the 
present  works,  as  by  alterations  or  improvements  made  upon 
the  said  water  works  during  the  said  term  of  twenty  years 
above  stated." 

Subsequently,  December  25th,  1837,  an  act  was  passed 
incorporating  the  Mobile  Aqueduct  Company,  to  continue 
until  December  1st,  1856,  and  until  it  should  have  been  ^'  pur- 
chased out "  by  the  city  of  Mobile,  during  which  period  it  was 
to  have  and  enjoy  all  the  rights,  privileges  and  immunities 
conferred  by  the  above  act  of  December  20th,  1820,  except  as 
modified  by  the  act  of  December  25th,  1837,  the  former  act 
being  revived  and  declared  to  be  in  force  during  the  continu- 
ance of  the  latter  one.  The  5th  section  of  the  act  of  Decem- 
ber 25th,  1837,  recognized  and  confirmed  the  contract  between 
the  city  and  Hitchcock,  and  provided  that  upon  its  assignment 
to  the  new  company,  (which  he  was  authorized  to  make,)  the 
same  was  to  enure  to  its  benefit,  and  should  be  subject  to  all 
the  covenants  therein  contained  to  be  performed  by  Hitch- 
cock. That  act  further  provided  that  the  new  company 
''shall  be  permitted  the  use  of  the  streets  in  the  city  of 
Mobile,  free  of  charge,  for  the  purpose  of  laying  down  pipes 
for  the  conveyance  of  the  water;"  also,  "that  so  soon  after 
the  first  day  of  December,  1856,  as  the  said  corporation  of 
Mobile  shall  pay  to  the  said  company,  the  cost  of  the  said 
work,  in  conformity  with  their  contract,  before  referred  to, 
with  the  said  Henry  Hitchcock,  then  this  act  shall  cease  to 
operate  and  not  before:  Provided^  That  the  said  company 
shall  have  power  to  collect  its  debts  and  wind  up  its  affairs." 
Acts  of  Alabama,  1837,  p.  76. 

Shortly  after  the  passage  of  the  act  of  December  25th,  1837, 
the  water  works  property  again  passed  into  the  possession  of 
the  city  of  Mobile,  and  the  building  of  the  system  contem- 
plated by  that  act  was  abandoned. 
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On  the  26th  day  of  December,  1840,  the  city  of  Mobile  and 
Albert  Stein,  the  testator  of  the  plaintiff,  entered  into  a 
written  agreement,  whereby  the  city  granted  to  him,  his 
heirs,  executors,  administrators  and  assigns,  the  "sole  privi- 
lege of  supplying  the  city  of  Mobile  with  water  from  iJie 
Three-MUe  Creek  for  twenty  years  from  the  date  of  this 
agreement,  as  well  as  all  the  advantages  and  benefits  which 
accrue  to  the  said  mayor,  aldermen  and  common  council 
from,  by  or  under  an  act  of  the  legislature  of  the  State  of 
Alabama  entitled  an  act  to  incorporate  an  aqueduct  company 
in  the  city  of  Mobile,  passed  December  20th,  1820,  and  all 
ordinances  and  resolutions  passed  by  the  said  mayor  and 
aldermen  of  the  city  of  Mobile,  under  and  by  virtue  of  the 
said  act,  or  by  the  act  of  incorporation  of  the  said  city  of 
Mobile,  and  the  several  acts  amendatory  thereto,  which  in 
any  way  or  manner  relate  to  the  said  '  City  Water  Works,'  or 
the  right  to  supply  said  city  with  water,  as  well  as  all  the 
benefits  and  advantages  which  accrue  to  the  said  mayor, 
aldermen  and  common  council,  or  the  mayor  and  aldermen 
of  the  city  of  Mobile,  from,  by  or  under  an  act  of  the  legisla- 
ture of  the  State  of  Alabama,  entitled  an  act  to  incorporate 
the  Mobile  Aqueduct  Company,  passed  December  25th,  1837; 
to  have  and  to  hold  the  ahove^mentioned  and  described  privi- 
leges together  with  all  and  singular  the  appurtenances  unto 
the  same  belonging,  or  in  anywise  appertaining,  unto  the  said 
Albert  Stein,  his  executors,  administrators  and  assigns,  from 
the  date  hereof,  for  during  and  until  the  full  end  and  term  of 
twenty  years  thence  next  ensuing." 

The  city  covenanted  and  agreed  that  it  would,  at  the  expira- 
tion of  the  said  term,  (Stein  delivering  up  the  water  works  and 
appurtenances  in  good  order  and  condition,)  pay  him,  his  exe- 
cutors, administrators  or  assigns,  their  actual  value,  as  deter- 
mined by  six  arbitrators,  three  to  be  chosen  by  each  side, 
whose  award  should  be  binding;  but  in  case  of  disagreement, 
the  value  to  be  left  to  the  determination  of  the  water  commit- 
tee of  Philadelphia,  and  their  decision,  communicated  to  the 
city,  to  be  conclusive ;  and  the  amount  so  awarded  to  be  paid 
on  the  day  it  should  be  reported,  when  the  water  works  and 
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all  appurtenances  should  be  delivered  over  to  the  corporation 
of  Mobile.  The  city  also  covenanted  that  Stein,  his  executors, 
administrators  and  assigns,  ^^  shall  have  quiet  possession  of  the 
said  works,  during  their  erection  and  after  they  shall  be  com- 
pleted, for  the  term  of  twenty  years,  and  for  any  further  time, 
until  the  said  parties  of  the  first  part  [the  city  authorities],  or 
their  successors  in  office,  shall  redeem  the  said  works  from  the 
said  party  of  the  second  part  [Stein],  his  heirs,  executors, 
administrators  or  assigns,  according  to  the  aforesaid  stipula- 
tion ; "  that  Stein,  his  executors,  administrators  and  assigns  — 
he  and  they  performing  the  stipulations  of  the  contract  upon 
their  part  to  be  performed  —  "shall  and  may  retain  quiet 
possession  of  the  said  water  works  for  the  said  term  of 
twenty  years  without  let,  molestation  or  hindrance  of  the  said 
mayor,  alderman  and  common  council,  or  their  successors  in 
office,  or  any  person  or  persons  claiming  by,  through  or  under 
them ;  and  that  the  said  Stein,  his  executors,  administrators 
and  assigns,  shall,  during  the  said  term  of  twenty  years,  or 
any  further  time,  until  said  works  are  redeemed  as  above 
stipulated,  have  the  exclusive  privilege  of  supplying  to  the 
citizens  and  inhabitants  of  the  city  of  Mobile  water  from  the 
water  works  aforesaid,  at  the  sum  or  price  which  shall  at  no 
time  exceed"  certain  named  rates  to  be  paid  by  the  person 
receiving  the  water.  This  contract  specified  the  maximum 
rates  to  be  charged  to  persons  receiving  water.  Stein,  his 
executors,  administrators  and  assigns  were  given  power  to  col- 
lect and  receive  these  rates,  and  "  power  and  authority  to  con- 
duct the  water  from,  any  part  of  the  '  Three-Mile  Creek^ 
so-called,  so  that  the  same  may  be  good  and  wholesome,  he, 
the  said  Albert  Stein,  his  executors,  administrators  or  assigns, 
procuring  at  his  or  their  expense  the  necessary  ground  for  the 
reservoir,  engine  and  pump-house,  and  that  through  which 
the  pipes  shall  pass." 

By  an  act  of  the  legislature,  approved  January  7th,  1841,  enti- 
tled "  An  act  for  the  promotion  of  the  health  and  convenience 
of  the  city  of  Mobile  by  the  introduction  of  a  supply  of  whole- 
some water  into  said  city,  to  be  used  for  domestic  purposes 
and  the  extinguishment  of  fires,"  this  last  agreement  was  fully 
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confirmed,  and  all  the  rights,  powers,  privileges  and  immani- 
ties  granted  by  the  acts  of  December  20th,  1820,  and  December 
25th,  1837,  not  inconsistent  with  the  terms  of  such  agreement, 
were  granted  and  confirmed  to  Stein  and  his  assigns,  with  full 
authority  to  use  such  of  the  public  roads  of  the  county  "  as 
may  be  in  the  direct  route  between  the  reservoir  and  fountain 
head  of  the  water  works  hereby  to  be  erected,  and  the 
city  of  Mobile,  for  the  purpose  of  laying  the  pipes  for  con- 
ducting the  water  into  the  city,  free  from  all  charge  or  claim 
for  damage  therefor,"  and  with  power  to  dispose  of  or  mort- 
gage any  of  said  privileges,  rights  and  immunities. 

The  bill  alleges,  and  the  demurrer  admits,  that  Stein,  in 
good  faith,  set  about,  and  out  of  his  own  private  fortune  and 
by  borrowing  money  from  others,  raised  the  means  to  build, 
and  did  construct,  at  an  outlay  and  expense  of  more  than  two 
hundred  thousand  dollars,  a  system  of  public  water  works  to 
supply  said  city  of  Mobile  and  the  inhabitants  thereof  with 
water,  in  strict  conformity  to  and  compliance  with  the  afore- 
said contract  and  agreement ;  that  he  and  his  executor  have 
ever  since  maintained  and  kept  the  same  in  good  order  and 
condition  and  in  all  respects  observed  the  aforesaid  contract 
and  agreement ;  that  the  said  city  of  Mobile  has  not  redeemed 
or  purchased,  or  offered  to  redeem  or  purchase,  said  water 
works  property,  as  by  said  contract  it  agreed  to  do,  although 
said  period  of  twenty  years  has  long  since  expired ;  that  in 
the  year  1879  the  legislature  of  the  State  of  Alabama  repealed 
the  charter  of  the  city  of  Mobile  and  immediately  thereafter, 
and  at  the  same  session  of  the  legislature,  passed  an  act  incor- 
porating the  municipal  corporation  known  as  the  "  Port  of 
Mobile,"  embracing,  however,  substantially  the  same  territory 
and  people  and  public  property  as  that  included  in  the  city  of 
Mobile ;  and  that  said  municipal  corporation  called  the  "  Port 
of  Mobile  "  succeeded  to  all  the  rights,  powers  and  authority 
possessed  by  the  said  city  of  Mobile,  and  said  port  of  Mobile 
recognized  the  validity,  elfficacy  and  continuance  of  the  above 
contract  of  December  26th,  1840. 

The  Bienville  Water  Supply  Company  was  incorporated  by 
an  act  approved  February  19th,  1883,  which  was  amended  by 
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an  act  approved  February  14th,  1885.  The  preamble  recites 
that  ^^  whereas  the  inhabitants  of  the  municipality  known  as 
the  Port  of  Mobile,  and  the  inhabitants  of  the  village  of 
Whistler,  in  the  county  of  Mobile,  are  not  provided  with  an 
adequate  supply  of  water  for  domestic  and  municipal  purposes ; 
and  whereas,  it  is  essential  to  the  public  health  of  the  citizens  of 
those  towns,  and  to  the  protection  of  their  property  and  the 
public  property  therein,  against  conflagration,  that  an  abundant 
supply  of  water  should  be  introduced  and  furnished  to  said 
citizens;  and  whereas,  a  company  of  citizens  of  said  county 
propose  to  undertake  the  duty  of  furnishing  such  supply  to 
said  towns  for  the  public  use  and  benefit."  By  the  6th  section 
of  the  act  that  company  was  charged  with  the  duty  of  intro- 
ducing into  the  Port  of  Mobile  and  the  village  of  Whistler,  in 
Mobile  County,  such  supply  of  pure  water  as  the  domestic, 
sanitary  and  municipal  wants  thereof  might  require ;  and  for 
this  purpose  it  was  authorized  to  construct  all  needed  canals 
and  ditches,  and,  by  pipes  and  aqueducts  as  might  be  found 
best  suited  for  the  purpose,  to  carry  into  said  towns,  by  such 
lines  or  route  as  might  be  found  best,  such  water  as  was 
needed,  from  any  point  in  that  county  within  twenty  miles  of 
the  port  or  city  of  Mobile. 

The  same  act  provides,  among  other  things  :  "  §  9.  That  the 
said  corporation  hereby  created  is  hereby  invested  with  all  the 
rights  and  powers,  which  by  law  or  contract  was  vested  in 
the  late  municipal  corporation,  known  as  '  the  mayor,  alder- 
men and  common  council  of  the  city  of  Mobile,'  by  redemp- 
tion, purchase  or  otherwise,  to  acquire  from  any  and  all  other 
persons,  corporations  or  associations  whatever,  any  and  all 
property  and  rights  by  such  person  or  persons,  corporations  or 
associations,  held  under  any  former  contract  or  law  whatever 
for  the  introduction  and  supply  of  water  into  the  city  of 
Mobile,  or  the  inhabitants  thereof,  and  for  such  purpose  said 
Bienville  Water  Supply  Company  shall  be  held  and  taken  to 
be  the  assignee  of  the  said  'mayor,  aldermen  a*id  common 
council  of  the  city  of  Mobile,'  and  may  proceed  to  assert  said 
rights,  and  exercise  said  powers  thus  assigned,  the  same  as 
could  have  been  done  by  the  municipal  corporation  aforesaid, 
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and  for  this  purpose  the  commissioners  of  Mobile,  appointed 
under  and  by  virtue  of  'An  act  to  vacate  and  annul  the 
charter  and  dissolve  the  corporation  of  the  city  of  Mobile,' 
approved  February  11th,  1879,  are  hereby  authorized,  on  the 
demand  of  said  corporation,  to  release  to  said  corporation  all 
the  rights  of  said  late  city  of  Mobile  in  and  to  such  right  of 
redemption,  purchase  or  other  acquisitions  of  such  property  or 
rights. 

"  §  10.  That  said  Bienville  Water  Supply  Company  be,  and 
is  hereby,  authorized  to  acquire  by  contract  with  any  person  or 
persons,  corporation,  company  or  association,  claiming  any  right 
to  supply  the  port  or  city  of  Mobile  or  the  inhabitants  thereof 
with  water,  such  right  or  rights  as  he  or  they  may  have  in 
the  premises,  and  the  property  owned  and  used  in  connection 
therewith,  and  pay  therefor  such  amount  of  money  as  may  be 
agreed  upon,  or  such  amount  as  may  be  agreed  upon  in  stock 
of  the  said  supply  company ;  and  in  case  of  failure  by  contract 
to  obtain  such  right  and  property,  then  said  corporation  hereby 
created,  may  proceed  as  directed  by  law,  for  the  condemnation 
and  the  taking  of  private  property  for  public  use,  to  obtain 
the  same  for  the  purpose  of  the  public  use  and  benefit  herein 
declared  of  furnishing  the  port  of  Mobile  and  the  village  of 
Whistler,  and  the  inhabitants  thereof,  with  an  adequate  sup- 
ply of  water  for  domestic,  sanitary  and  municipal  purposes. 

"  §  11.  That  said  corporation  shall  have  and  enjoy  the  exclu- 
sive right  of  conducting  and  bringing  water  from  any  point, 
other  than  Three-Mile  Creek  in  the  county  of  Mobile,  for  the 
supply  of  said  port  of  Mobile  and  village  of  Whistler,  for  the 
period  of  twenty  years  from  the  time  when  said  water  shall 
have  been  brought  within  the  limits  of  the  port  of  Mobile, 
and  be  ready  for  distribution  and  supply  to  the  inhabitants 
of  the  port  of  Mobile,  and  the  houses  and  dwellings  within 
the  limits  of  said  port.  And  till  the  municipal  authorities  of 
said  port  and  village,  if  so  by  law  authorized,  shall  purchase 
the  water  wgrks  and  property  of  said  corporation  as  herein- 
after provided,  but  said  corporation  within  four  years  from 
the  passage  of  this  act,  must  begin  its  works,  and  within  six 
years  from  the  date  of  the  passage  of  this  act,  must  cause 
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water  to  be  conducted  into  the  port  of  Mobile  from  some 
stream,  point  or  place  as  hereinbefore  named,  and  if  and  when 
any  existing  claim  to  conduct  water  into  Mobile  from  Three- 
Mile  Creek,  or  any  other  point  without  the  limits  of  said  port, 
has  been  obtained  by  this  corporation,  then  said  corporation 
shall  have  the  exclusive  right  to  supply  said  Port  and  village 
and  the  inhabitants  thereof  with  water  for  the  period  and  the 
term  aforesaid.  But  nothing  in  this  act  shall  be  construed  to 
prohibit  the  organization  hereafter  of  any  company  for  the  pur- 
pose of  supplying  the  city  of  Mobile  or  any  other  place  with 
water  which  does  not  interfere  with  the  property  rights  or 
rights  of  obtaining  water  pertaining  to  this  company.    .     ." 

The  plaintiff,  alleging  in  his  bill  that  the  Bienville  Water 
Supply  Company  were  engaged  in  laying  down  pipes  and 
mains  for  the  avowed  purpose  of  conducting  water  into  Mobile 
to  supply  that  city  and  its  inhabitants,  prays  that  the  defend- 
ant may  be  enjoined  from  laying  pipes  in,  along  or  through 
the  streets  and  alleys  of  the  city  for  such  a  purpose,  and  that 
it  be  perpetually  enjoined  from  interfering  with  the  exclusive 
right  and  privilege  which  the  plaintiff,  representing  the  estate 
of  Albert  Stein,  claims  of  supplying  Mobile  and  its  inhabitants 
with  water  under  the  contract  of  December  26th,  1840,  until 
that  city  shall  redeem  and  purchase,  at  their  actual  value,  the 
water  works  constructed  and  maintained  by  the  testator  under 
that  contract. 

The  present  case  is  not  controlled  by  New  Orleans  Water 
Works  Company  v.  Jiwers,  115  U.  S.  674,  and  St.  Tammany 
Water  Works  v.  New  Orleans  Water  Works,  120  U.  S.  64,  to 
which  counsel  have  referred.  The  first  case  involved  the 
validity  and  effect  of  a  contract  between  the  city  of  New 
Orleans  and  the  New  Orleans  Water  Company,  whereby  the 
former,  acting  under  legislative  authority,  granted  to  the  lat- 
ter, for  the  term  of  fifty  years,  the  exclusive  privilege  of  sup- 
plying that  city  and  its  inhabitants  "  with  water  from  the 
Mississippi,  or  any  other  stream  or  river,  by  mains  or  conduits, 
and  for  erecting  and  constructing  any  necessary  works  or 
engines  or  machines  for  that  purpose."  Subsequently,  under 
the  sanction  of  a  new  state  constitution,  adopted  after  that 
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contract  was  made,  the  city  passed  an  ordinance  allowing 
Kivers  or  the  lessee  of  the  St.  Charles  Hotel,  the  right  of  way 
and  privilege  to  lay  a  water  pipe  from  the  Mississippi  Biver 
at  any  point  opposite  the  head  of  Common  or  Gravier  streets, 
through  either  of  those  streets,  to  convey  water  to  that  hotel 
This  court  held  the  grant  to  Kivers  to  be  inconsistent  with 
the  previous  one  to  the  Water  Works  Company,  and  that  the 
provision  in  the  new  constitution  of  Louisiana  and  the  ordi- 
nance under  which  Bivers  proceeded,  impaired  the  obligation 
of  the  city's  contract  with  the  Water  Works  Company.  It 
was  said :  ^'  The  right  to  dig  up  and  use  the  streets  and  alleys 
of  New  Orleans  for  the  purpose  of  placing  pipes  and  mains  to 
supply  the  city  and  its  inhabitants  with  water  is  a  franchise 
belonging  to  the  State,  which  she  could  grant  to  such  persons 
or  corporations,  and  upon  such  terms,  as  she  deemed  best  for 
the  public  interests.  And  as  the  object  to  be  attained  was  a 
public  one,  for  which  the  State  could  make  provision  by  legis- 
lative enactment,  the  grant  of  the  franchise  could  be  accom- 
panied with  such  exclusive  privileges  to  the  grantee,  in  respect 
of  the  subject  of  the  grant,  as  in  the  judgment  of  the  legisla- 
tive department  would  best  promote  the  public  health  and  the 
public  comfort,  or  the  protection  of  pviblic  and  private  prop- 
erty. Such  was  the  nature  of  the  plaintiff's  grant,  which,  not 
being  at  the  time  prohibited  by  the  constitution  of  the  State, 
was  a  contract,  the  obligation  of  which  cannot  be  impaired  by 
subsequent  legislation,  or  by  a  change  in  her  organic  law ; " 
the  constitutional  prohibition  upon  state  laws  impairing  the 
obligation  of  contracts  not,  however,  restricting  "  the  power 
of  the  State  to  protect  the  public  health,  the  public  morals  or 
the  public  safety,  as  the  one  or  the  other  may  be  involved  in 
the  execution  of  such  contract,"  because  "  rights  and  privileges 
arising  from  contracts  with  a  State  are  subject  to  regulations 
for  the  protection  of  the  public  health,  the  public  morals  and 
the  public  safety,  in  the  same  sense  as  are  all  contracts  and  all 
property,  whether  owned  by  natural  persons  or  corporations." 
In  St.  Tammany  Water  Works  v.  New  Orleans  Water  Works^ 
we  maintained  the  contract  which  the  New  Orleans  Water 
Works  Company  had  with  the  city  against  another  corpora- 
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tion  that  claimed  the  right,  under  the  general  laws  of  Louisi- 
ana—  and  was  about  to  take  active  steps  in  its  enforcement  — 
of  bringing  water  into  New  Orleans  by  means  of  pipes,  laid  in 
the  streets  of  that  city  parallel  with  those  constructed  by  the 
New  Orleans  Water  Worlds  Company,  to  convey  water  from 
Bogue  Falaya  River,  in  the  parish  of  St.  Tammany.  *  As  the 
exclusive  right  of  the  New  Orleans  Water  Works  Company 
to  supply  the  city  of  New  Orleans  and  its  inhabitants  with 
water  was  not  restricted  to  water  drawn  from  the  Mississippi, 
but  embraced  water  from  "  any  other  stream  or  river,"  the 
case  was  held  to  be  controlled  by  the  decision  in  New  Orlecms 
Water  Works  Company  v.  Rivers. 

The  present  case  is  materially  different.  The  exclusive  right 
acquired  by  Stein,  under  his  contract  of  1840,  with  the  city  of 
Mobile,  and  confirmed  by  the  act  of  January  7,  1841,  of  sup- 
plying that  city  and  its  people  with  water,  by  means  of  a 
system  of  public  works,  did  not,  in  terms  or  by  necessary  im- 
plication, embrace  all  streams^  or  rivers  or  bodies  of  water, 
from  which  he  could  supply  water  for  public  use  in  Mobile. 
While  the  obtaining  of  water  for  that  city  was  undoubtedly 
contemplated  by  the  legislature  when  it  passed  the  first  act, 
that  of  1820,  the  thing  done  to  that  end  was  to  incorporate 
certain  persons  proposing  to  bring  water  to  the  city  from 
Three-MUe  Creek  or  Bayou  Chatogue.  And  this  idea  was 
apparent  in  the  agreement  of  1836  with  Hitchcock.  So,  by 
the  agreement  with  Stein,  he,  and  his  heirs,  executors,  admin- 
istrators and  assigns,  acquired  the  ^'sole  privilege  of  supplying 
the  city  of  Mobile  with  YfdA^Tfrom  the  Three-MUe  Creek  "  for 
a  designated  term  of  years,  as  well  as  after  the  expiration  of 
that  term  and  until  he  or  they  should  receive  from  the  city 
the  actual  value  of  his  water  works,  determined  in  the  mode 
prescribed  by  the  contract.  The  specific  power  and  authority 
given  to  Stein  and  his  executors,  administrators  and  assigns, 
by  the  city  and  the  State,  was  "  to  conduct  the  water  from 
any  part  of  the  Three-Mile  Creek,  so  called,  so  that  the  same 
be  good  and  wholesome."  Why  the  parties,  in  making  their 
agreement,  specified  a  particular  stream  from  which  Stein  was 
to  conduct  water  into  the  city  of  Mobile  for  public  use  does 
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not  distinotly  appear.  And  it  is  not  necessary  to  inquire ;  for 
the  question  before  us  depends  upon  the  fair  and  reasonable 
interpretation  of  the  agreement  actually  made.  The  court 
has  no  right  to  enlarge  it,  even  if  it  believed  that  the  parties 
themselves  would  have  done  so,  if  the  matter  had,  at  the  time 
the  agreement  was  signed,  been  called  to  their  attention.  The 
exclusive  privilege  granted,  and  the  power  and  authority  con- 
ferred in  connection  therewith,  were  to  conduct  water  into  the 
city  from  Three-Mile  Creek.  The  parties,  by  the  agreement, 
fixed  upon  that  stream  as  the  source  of  the  water  to  be 
brought  into  the  city ;  and  the  exclusive  privilege  granted  to 
Stein  had  reference  only  to  that  stream. 

The  case  then  is  this :  The  State  incorporated  the  Bienville 
Water  Supply  Company,  and  conferred  upon  it  the  exclusive 
right,  for  a  term  of  years,  to  supply  the  port  of  Mobile  with 
water  conducted  and  hronght  from  any  other  point  than  Three- 
Mile  Creek.  The  plaintiff  seeks  a  perpetual  injunction  against 
the  exercise  of  that  right,  and  .in  support  of  his  claim  of  an 
exclusive  privilege  of  supplying  water  for  Mobile  and  its  peo- 
ple, from  whatever  source  drawn,  exhibits  the  contract  which 
granted  to  Stein  the  exclusive  right  to  supply  that  city  and 
people  with  water  brought  from  Three-Mile  Creek  for  a  fixed 
term  of  years,  and  until  his  works  were  redeemed  by  the  city. 
The  exercise  by  the  defendant  of  the  exclusive  right  granted 
to  it  will  not  interfere  with  the  only  exclusive  privilege  ac- 
quired by  the  plaintiJff  under  the  contract  of  1840,  confirmed 
by  legislative  enactment  in  1841,  namely,  to  conduct  water  for 
the  use  of  Mobile  and  its  people  from  Three-Mile  Creek.  If 
the  contract  under  which  the  plaintiff  claims  was  doubtful  in 
its  meaning,  the  result  would  not  be  different;  for,  while  it  is 
the  duty  of  the  courts  not  to  defeat  the  intention  of  parties  to 
a  contract  by  a  strained  interpretation  of  the  words  employed 
by  them,  it  is  a  settled  rule  of  construction,  that,  ^^  in  grants 
by  the  public  nothing  passes  by  implication ; "  and,  "  if,  on  a 
fair  reading  of  the  instrument,  reasonable  doubts  arise  as  to 
the  proper  interpretation  to  be  given  to  it,  those  doubts  are  to 
be  solved  in  favor  of  the  State;  and  where  it  is  susceptible  of 
two  meanings,  the  one  restricting  and  the  other  extending  the 
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powers  of  the  corporation,  that  construction  is  to  be  adopted 
which  works  the  least  harm  to  the  State."  The  Binghamton 
Bridge^  3  Wall.  51,  75.  Guided  by  this  rule,  in  respect  to 
which  there  is  no  difference  of  opinion  in  the  courts  of  this 
country,  we  are  forbidden  to  hold  that  a  grant,  under  legisla- 
tive authority,  of  an  exclusive  privilege,  for  a  term  of  years, 
of  supplying  a  municipal  corporation  and  its  people  with 
water  drawn  by  means  of  a  system  of  water  works  from  a 
particular-stream  or  river,  prevents  the  State  from  granting  to 
other  persons  the  privilege  of  supplying,  during  the  same 
period,  the  same  corporation  and  people  with  water  draw4i  in 
like  manner  from  a  different  stream  or  river. 

The  relief  asked  was,  in  effect,  an  injunction  perpetually 
restraining  the  defendant  from  supplying  the  port  and  people 
of  Mobile  with  water  drawn  from  rivers  or  streams  other  than 
Three-Mile  Creek.  That  was  the  object  of  the  suit,  and  the 
decree  below  must  be  restricted  to  a  denial  simply  of  that 
relief.  Thus  restricted,  and  without  deciding  any  other  ques- 
tion, the  decree  dismissing  the  bill  must  be 

Affirmed, 

Mb.  Jdsticb  Bradley  did  not  participate  in  the  decision  of 
this  case. 
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APPEAL   FROM  THE  OIBCUrr    OOURT    OF    THE     UNITED    STATES     FOR 

THE   DISTRICT  OF   NEBRASKA. 

No.  1668.    Babmlttod  April  27,  1801.  —  Decided  May  25, 1891. 

In  a  snit  by  the  assignee  of  a  promissory  note  payable  to  the  order  of  the 
payee,  where  the  jarisdiction  of  the  Circuit  Court  depends  upon  the  citi- 
zenship of  the  parties,  it  must  appear  affirmatively  in  the  record  that  the 
payee  could  have  maintained  the  action  on  the  same  ground. 

A  party  cannot,  by  proceedings  in  the  Circuit  Court,  waive  a  question  of 
the  Jurisdiction  of  that  court,  so  as  to  prevent  its  being  raised  and 
passed  upon  here. 
VOL.  cxu— 6 
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Thb  case  is  stated  in  the  opinion. 

Mr.  Luyiid  C.  Bwrr  for  appellants. 

Mr.  Walter  J.  Lamb  for  appellee. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

By  an  act  of  Congress  approved  February  25th,  1889,  it  was 
provided  that  in  all  cases  where  a  final  judgment  or  decree 
shall  be  rendered  in  a  Circuit  Court  of  the  United  States  in 
which  there  shall  have  been  a  question  involving  the  jurisdic- 
tion of  that  court,  the  party  against  whom  the  judgment  or 
decree  is  rendered  shall  be  entitled  to  an  appeal  or  writ  of 
error  to  the  Supreme  Court  of  the  United  States  to  review  the 
judgment  or  decree  without  reference  to  its  amount;  but  in 
cases  where  the  decree  or  judgment  does  not  exceed  the  sum 
of  five  thousand  dollars,  this  court  is  not  to  review  any  ques- 
tion raised  upon  the  record  except  such  question  of  jurisdiction. 
25  Stat.  693,  c.  236. 

This  case  comes  here  under  that  act.  The  question  of  the 
jurisdiction  of  the  Circuit  Court,  in  which  this  suit  was  brought, 
arises  out  of  the  following  facts :  C.  M.  Parker  executed  at  Lin- 
coln, Nebraska,  September  7th,  1886,  his  promissory  note  for 
$2000,  payable  on  the  7th  day  of  September,  1891,  with  semi- 
annual interest  from  date  at  the  rate  of  eight  per  cent  per 
annum,  the  interest  coupons  and  the  note  being  payable  to 
Walter  J.  Lamb  or  order,  at  the  Lancaster  County  Bank,  in 
Lincoln,  Nebraska.  It  was  provided  in  the  note  that  any  inter- 
est coupon  not  paid  when  due  should  bear  interest  at  the  rate 
of  eight  per  cent  per  annum  from  maturity ;  and  if  any  inter- 
est remained  unpaid  for  thirty  days  after  it  matured  the 
holder  could  elect  to  consider  the  whole  debt  due  and  collecti- 
ble at  once ;  also,  that  in  case  an  action  was  brought  for  the 
collection  of  the  note,  the  maker  was  to  pay,  as  attorney's  fees, 
a  sum  equal  to  ten  per  cent  of  the  amount  due.  The  note  and 
interest  coupons  were  secured  by  a  mortgage  given  by  Parker 
and  wife  .upon  real  estate  in  the  city  of  Lincoln. 
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Upon  the  back  of  the  note  and  coupons  were  the  follow- 
ing endorsements:  "Pay  L.  L.  Ormsby  or  order.  Lancaster 
County  Bank,  Lincoln,  Neb.  F.  O.  Metcalf,  cashier.  Pay 
Lancaster  County  Bank  or  order.  I  waive  demand,  notice, 
protest  and  notice  of  protest,  and  guarantee  the  payment  of 
the  within  note.    W.  J.  Lamb." 

The  whole  debt  having  become  due  by  reason  of  default  in 
meeting  the  interest,  this  suit  was  brought,  December  13th, 
1889,  by  Lucinda  L.  Ormsby  against  the  appellants,  Charles 
M.  Parker  and  Emma  Parker,  his  wife,  and  Martha  L.  Court- 
ney, the  relief  sought  being  a  decree  for  the  sale  of  the  mort- 
gaged premises  to  pay  the  amount  due,  and  for  a  personal 
judgment  against  Charles  M.  Parker  for  any  deficiency  remain- 
ing after  the  sale. 

The  bill  avers  that  the  plaintiff  is  a  citizen  of  Illinois,  and 
that  the  defendants  are  citizens  of  Nebraska.  It  contains, 
however,  no  averment  as  to  the  citizenship  of  Lamb,  the 
original  payee  in  the  note  and  coupons  as  well  as  the  mort- 
gagee. 

A  decree  was  rendered  finding  due  the  plaintiff  the  sum  of 
$2520.80,  the  aggregate  of  the  principal  and  interest  of  the 
note  and  coupons  and  costs,  including  attorney's  fees.  The 
mortgaged  premises  were  ordered  to  be  sold  to  raise  that  sum. 

Did  the  court  below  have  jurisdiction  of  this  case  ?  If  juris- 
diction did  not  affirmatively  appear,  upon  the  record,  it  was 
error  to  have  rendered  a  decree,  whether  the  question  of  juris- 
diction was  raised  or  not  in  the  court  below.  In  the  exercise 
of  its  power,  this  court,  of  its  own  motion,  must  deny  the 
jurisdiction  of  the  courts  of  the  United  States,  in  all  cases 
coming  before  it,  upon  writ  of  error  or  appeal,  where  such 
jurisdiction  does  not  affirmatively  appear  in  the  record  on 
which  it  is  called  to  act.  Mansfield  c&c.  Bailway  Co.  v. 
Swan^  111  U.  S.  379,  382;  King  Bridge  Co.  v.  Otoe  County,  120 
U.  S.  225,  226 ;  Cameron  v.  Hodges,  127  U.  S.  322,  325. 

The  judiciary  act  of  1789  provided  that  the  District  and 
Circuit  Courts  of  the  United  States  should  not  "have  cogni- 
zance of  any  suit  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action  in  favor  of  an  assignee,  unless  a 
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suit  might  have  been  prosecuted  in  such  court  to  recover  the 
said  contents  if  no  assignment  had  been  made,  except  in  cases 
of  foreign  bills  of  exchange."  1  Stat.  78,  c.  20,  §  11.  The  act 
of  March  3,  1875,  provided  that  no  Circuit  or  District  Court 
should  "  have  cognizance  of  any  suit  founded  on  contract  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  thereon  if  no  assignment  had  been 
made,  except  in  cases  of  promissory  notes  negotiable  by  the  law 
merchant  and  bills  of  exchange."  18  Stat.  470,  c.  137,  §  1.  The 
provision  in  the  act  of  March  3,  1887,  determining  the  juris- 
diction of  the  Circuit  Courts  of  the  United  States  and  for  other 
purposes,  as  amended  by  that  of  August  13, 1888,  is  in  these 
words :  "  Nor  shall  any  Circuit  or  District  Court  have  cogni- 
zance of  any  suit,  except  upon  foreign  bills  of  exchange,  to 
recover  the  contents  of  any  promissory  note  or  other  chose  in 
action  in  favor  of  any  assignee,  or  of  any  subsequent  holder 
if  such  instrument  be  payable  to  bearer  and  be  not  made  by 
any  corporation,  unless  such  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents  if  no  assignment  or 
transfer  had  been  made."    25  Stat.  433,  434,  c.  866,  §  1. 

It  thus  appears  that  the  act  of  1887,  in  respect  to  suits  to 
recover  the  contents  of  promissory  notes  or  other  choses  in 
action,  differs  from  the  act  of  1789  only  in  the  particular  that 
the  act  of  1887  excludes,  under  certain  circunistances,  from  the 
cognizance  of  the  Circuit  and  District  Courts  of  the  United 
States  suits  in  favor  ^'  of  any  subsequent  holder,  if  such  instru- 
ment be  payable  to  bearer  and  be  not  made  by  any  corpora- 
tion." It  is  not  necessary  now  to  consider  the  meaning  of  the 
words  just  quoted ;  for  the  present  suit  is  by  an  assignee  of  a 
promissory  note  payable,  not  to  bearer,  but  to  the  order  of  the 
payee.  And  we  have  only  to  inquire. as  to  the  circumstances 
under  which  the  court  below  could  take  cognizance  of  a  suit  of 
that  character.    That  inquiry  is  not  difficult  of  solution. 

It  was  settled  by  many  decisions,  under  the  act  of  1789,  that 
a  Circuit  Court  of  the  United  States  had  no  jurisdiction  of  a 
suit  brought  against  the  maker  by  the  assignee  of  a  promisr 
sory  note  payable  to  order,  unless  it  appeared,  affirmatively, 
that  it  could  have  been  maintained  in  that  court  in  the  name 
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of  the  original  payee.  .  Tv/mer  v.  Bank  of  North  America^  4 
Dall.  8,  11 ;  Montdlet  v.  Mv/rray^  4  Cranch,  46 ;  Gibson  v. 
Chew,  16  Pet.  315,  316;  Coffee  v.  Plwnterff  Bank  of  Tennessee, 
13  How.  183, 187 ;  Morgan's  Execator  v.  Qay,  19  Wall.  81,  82. 
There  were  these  recognized  exceptions  to  that  general  rule  in 
its  application  to  promissory  notes :  1.  That  an  endorsee  could 
sae  the  endorser  in  the  Circuit  Court,  if  they  were  citizens  of 
different  States,  whether  a  suit  could  have  been  brought  or  not 
by  the  payee  against  the  maker ;  for  the  endorsee  would  not 
claim  through  an  assignment,  but  by  Tirtne  of  a  new  contract 
between  himself  and  the  endorser.  Young  v.  Bryan,  6  Wheat. 
146, 151 ;  MvJlm  v.  Torrance,  9  Wheat.  537, 538.  2.  The  holder 
of  a  negotiable  instrument  payable  to  bearer  or  to  a  named 
person  or  bearer  could  sue  the  maker  in  a  court  of  the  United 
States,  without  reference  to  the  citizenship  of  the  original 
payee  or  original  holder,  because  his  title  did  not  come  to  him 
by  assignment,  but  by  delivery  merely.  Bank  of  Kentucky  v. 
Wist&r,  2  Pet.  318,  326], Thompson  v.  Perrine,  106  U.  S.  689, 
592,  and  authorities  there  cited.  There  can  be  no  claim  that 
the  present  case  is  within  either  of  those  exceptions. 

The  authorities  we  have  cited  are  conclusive  against  the  right 
of  the  plaintiff  to  maintain  this  suit  in  the  court  below,  unless 
it  appeared  that  the  original  payee,  Lamb,  could  have  main- 
tained a  suit  in  that  court  upon  the  note  and  coupons.  Con- 
sequently, it  was  necessary  that  the  record  should,  as  it  does 
not,  disclose  his  citizenship.  Metcalf  v.  Watertown,  128  U.  S. 
586 ;  Steoens  v.  Nichols,  130  U.  S.  230 ;  Cr chore  v.  Ohio  db 
Mississippi  Railway,  131  U.  S.  240,  243 ;  Rollins  v.  Chaffee 
County,  34  Fed.  Rep.  91.  If  it  be  true,  as  stated  in  an  aflSdavit 
filed  below,  that  Lamb  was,  at  the  commencement  of  the  suit, 
a  citizen  of  Nebraska,  clearly  the  court  below  was  without 
jurisdiction ;  for  all  the  defendants  are  alleged  to  be  citizens 
of  that  State. 

There  is  another  point  in  the  case  that  requires  notice.  By 
an  act  of  the  legislature  of  Nebraska,  approved  February  23, 
1875,  it  was  provided :  "  1.  Hereafter  no  stay  of  execution  or 
order  of  sale  upon  any  judgment  or  decree  shall  be  granted  for 
a  Iqnger  time  than  nine  months  from  and  after  the  rendition 
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of  such  judgment  or  decree.  2.  The  order  of  sale  on  all  de- 
crees for  the  sale  of  mortgaged  premises  shall  be  stayed  for 
the  period  of  nine  months  from  and  after  the  rendition  of  such 
decree,  whenever  the  defendant  shall  within  t\^enty  days  after 
the  rendition  of  such  decree,  file  with  the  clerk  of  the  court  a 
written  request  for  the  same ;  Provided^  That  if  the  defend- 
ant make  no  such  request  within  said  twenty  days,  the  order 
of  sale  may  issue  immediately  after  the  expiration  thereof." 
'*  5.  No  proceedings  irl  error  or  appeal  shall  be  allowed  after 
such  stay  has  been  taken,  nor  shall  a  stay  be  taken  on  a  judg- 
ment entered  as  herein  contemplated,  against  one  who  is  surety 
in  the  stay  of  execution."  Laws  of  Nebraska,  1875,  p.  49; 
Compiled  Stats,  of  Neb.  1885,  p.  688,  §  477. 

The  appellee  moved  to  dismiss  the  appeal  upon  the  ground 
that  the  above  statute  constitutes  a  rule  of  property  in 
Nebraska,  and  that,  as  the  appellants,  within  twenty  days 
after  the  rendition  of  the  decree,  filed  with  the  clerk  below  a 
written  request  that  the  sale  be  stayed*  for  nine  months  from 
and  after  the  decree,  he  is  precluded  from  prosecuting  this 
appeal,  without  reference  to  any  question  of  the  jurisdiction  of 
the  Circuit  Court.  This  motion  has  been  met  with  one  by  the 
.appellants  that  they  be  permitted  to  execute  a  supersedeas 
bond,  or  that  the  action  be  dismissed  for  want  of  jurisdiction 
in  the  Circuit  Court. 

The  motion  to  dismiss  the  appeal  necessarily  assumes  that  it 
was  competent  for  the  appellants  by  their  acts,  or  by  failing 
to  act,  to  waive  the  question  of  the  jurisdiction  of  the  Circuit 
Court.  This  is  an  error.  We  said  in  Metcalf  v.  Waieriown^ 
above  cited,  that  whether  a  Circuit  Court  of  the  United  States 
had  or  had  not  jurisdiction  in  a  case  brought  here,  upon  error 
or  appeal,  is  a  question  that  this  court  must  examine  and  de- 
termine, even  if  the  parties  forbear  to  make  it,  or  consent  that 
the  case  be  considered  upon  its  merits. 

As  to  the  effect  of  the  statute  of  Nebraska,  it  is  only  neces- 
sary to  say  that  it  cannot  be  permitted,  by  its  operation,  to 
confer  jurisdiction  upon  a  Circuit  Court  of  the  United  States, 
in  contravention  of  the  statutes  defining  and  limiting  its  juris- 
diction.    Such  would  be  the  result  in  this  case  if,  without 
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determining  the  question  of  jurisdiction,  the  appeal  be  dis- 
missed upon  the  ground  that  appellants,  by  accepting  the  pro- 
visions of  the  statute  of  Nebraska  in  respect  to  a  stay  of  the 
sale,  are  estopped  to  appeal  from  the  decree  rendered  against 
them.  What  would  be  the  effect  of  that  statute  in  its  applica- 
tion to  a  case  of  which  the  Circuit  Court  of  the  United  States, 
sitting  in  Nebraska,  could  properly  take  cognizance,  we  need 
not  inquire. 

The  motion  to  dismiss  the  appeal  is  denied^  and  the  decree  is 
reversed^  with  costs  against  the  appellee^  and  remanded  with 
instructions  to  dismiss  the  hill  for  want  of  jurisdiction  in 
the  court  helowy  unless  the  plaintiff,  by  leave  of  the  court 
helow,  and  within  such  time  ew  it  may  prescribe ,  amends  her 
bill  so  as  to  present  a  case  within  its  jurisdiction. 


» ■  * 


CAEPENTEK  v.  STRANGE. 

ERBOR  TO  THE   SUPREME  COURT  OF  THE   STATE  OF  TENNESSEE. 
No.  267.    Argued  March  26, 1891.  —  Decided  May  25, 1891. 

The  objection  that  the  record  of  proceedings  in  a  court  of  record  offered 
in  evidence  should  not  be  received  in  evidence,  on  the  ground  that  the 
transcript  was  incomplete,  or  was  inop'roperly  authenticated,  should  be 
raised  in  the  court  below ;  and  If  not  raised  there  cannot  be  taken  here 
for  the  first  time. 

In  an  action  in  the  Supreme  Court  of  New  Yorlc  (the  court  having  jurisdic- 
tion of  the  parties)  between  two  sisters,  the  defendant  being  sued  in  her 
representative  capacity  as  testatrix  of  her  father*s  will,  the  matters  in 
controversy  were :  (1)  whether  the  plaintiff  had  accepted  or  rejected  a 
provision  made  for  her  by  her  father's  will;  (2)  whether  she  was  entitled 
to  recover  from  her  father's  estate  an  amount  claimed  to  be  due  on  ac- 
count of  a  fund  which  came  to  him  as  trustee  for  her,  and  which  he  had 
never  accounted  for;  and  (3)  whether  a  certain  conveyance  of  real  estate 
in  Tennessee  made  by  the  father  in  his  life-time  to  the  defendant  should 
be  adjudged  to  be  fraudulent,  and  be  vacated.  That  court,  after  hearing 
the  parties,  adjudged  (1)  that  the  plaintiff  had  not  accepted  the  provision 
so  made  for  her;  (2)  that  the  plaintiff  was  entitled  to  recover  the  full 
amount  so  claimed;  and  (3)  that  the  deed  was  "  absolutely  null  and  void, 
from  the  beginning,*'  so  far  as  it  affected  the  testator's  said  indebted- 
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uess.  A  litigation  in  eqaity  then  took  place  in  Tennessee,  in  ^hich  the 
plaintiff  and  defendant  in  New  York  were,  respectively,  plaintiff  and  de- 
fendant. There  were  other  parties,  whose  presence  was  not  material  to 
the  points  here  decided.  This  litigation  resulted  in  the  Supreme  Court 
of  Tennessee  deciding :  (1)  That  the  plaintiff  had  elected  to  take  the 
share  so  devised  to  her ;  (2)  that  having  so  elected  she  was  not  entitled 
to  recover  on  her  claim ;  (8)  that  the  Supreme  Court  of  New  York  was 
without  power  to  adjudge  the  conveyance  by  the  testator  to  the  defend- 
ant of  lands  in  Tennessee  fraudulent  and  void,  or  to  annul  the  same. 
Held  : 

(1)  That  this  decree  did  not  give  to  the  judgment  of  the  Supreme 

Court  of  the  State  of  New  York  the  full  faith  and  credit  to  which 
it  was  entitled  under  the  Constitution  as  to  the  1st  and  2d  points 
so  decided ; 

(2)  That,  as  to  the  third  point,  the  courts  of  New  York  had  no  power  to 

decree  that  a  deed  of  land  in  Tennessee  was  nuU  and  void. 

In  1857,  William  Newton  Mercer  conveyed  certain  lands  in 
Illinois  to  Ayres  P.  Merrill,  in  trust  for  the  latter's  daughter, 
Anna  M.,  to  the  sole  and  separate  use  of  said  Anna  M.,  and 
the  heirs  of  her  body,  free  from  the  control,  debts,  liabilities 
or  contracts  of  any  husband  she  might  have,  with  power  in 
the  trustee  to  sell  and  dispose  of  the  same,  in  whole  or  in  part» 
and  reinvest  the  proceeds  in  either  real  or  personal  property, 
to  be  held  for  the  same  uses  and  purposes  and  upon  the  same 
trusts,  and  providing  that  in  the  event  of  the  death  of  Anna 
M.,  leaving  no  surviving  issue,  the  property  so  conveyed  in 
trust  or  the  proceeds  thereof,  should  descend  to  her  brother, 
William  Newton  Mercer  Merrill,  and  be  held  by  the  trustee  or 
his  successor  for  the  use  and  benefit  of  the  said  William  upon 
the  same  conditions  and  trusts,  with  power  of  appointment. 

A.  P.  Merrill  sold  and  conveyed  the  lands  described  in  the 
deed  in  1861  and  1864,  for  an  aggregate  of  $6200,  but  never 
accounted  to  said  Anna  M.,  or  any  one  for  her,  for  the 
amounts  received  and  interest. 

Anna  M.  subsequently  intermarried  with  one  Carpenter, 
now  deceased. 

A.  P.  Merrill  had  resided  in  Memphis,  Tennessee,  and  sub- 
sequently became  a  citizen  of  the  State  of  New  York,  where 
he  died  in  November,  1873,  leaving  there  some  personalty  and 
holding  title  at  the  time  to  a  considerable  amount  of  real 
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estate  in  Memphis.  In  December,  1867,  Merrill  executed  a 
deed  to  another  daughter,  Mrs.  Strange,  dated  December  3, 
and  acknowledged  December  27,  of  lot  69,  Madison  Street, 
Memphis,  without  valuable  consideration,  and  which  was  not 
recorded  until  December  27,  1878,  after  Merrill's  decease. 

In  1871  Merrill  made  his  last  will  and  testament. 

By  the  first  item,  he  bequeathed  to  Mrs.  Carpenter  a  life 
estate  in  lot  No.  98,  Madison  Street,  Memphis  "  upon  condi- 
tion that  she  renounce  all  claim  upon  my  estate  for  moneys 
accruing  from  the  sale  of  a  tract  of  land  in  Illinois  conveyed 
to  me  in  trust  for  her  benefit  by  Dr.  W.  N.  Mercer,"  and  upon 
her  decease  or  declining  the  condition,  it  was  provided  that 
the  property  be  sold  "  for  the  benefit  of  the  daughters  then 
surviving  of  my  several  daughters." 

By  the  second  item  he  devised  to  Mrs.  Strange  lot  No.  69, 
Madison  Street,  being  the  same  lot  described  in  the  deed  of 
December,  1867 ;  and  also  all  his  personal  property. 

By  the  third  item  he  bequeathed  to  Mrs.  Strange  certain 
moneys  in  trust  for  his  grandchildren. 

The  fourth  item  was :  "  All  other  property  may  be  sold  for 
the  benefit  of  my  own  children,  equally,  who  may  survive 
me." 

By  the  fifth  item  he  appointed  Mrs.  Strange  sole  executrix, 
without  bond,  and  requested  her  to  give  to  his  son  and  three 
grandchildren  certain  specified  articles. 

Mrs.  Strange  was  a  citizen  of  New  York,  and  there  proved 
the  will  and  qualified  as  executrix  in  February,  1874. 

Shortly  after  the  letters  testamentary  issued,  Mrs.  Carpen- 
ter, also  a  citizen  of  New  York,  brought  suit  in  the  Supreme 
Court  of  that  State  against  Mrs.  Strange,  as  executrix,  for  the 
recovery  of  the  trust  moneys. 

The  amended  complaint  alleged  the  decease  of  A.  P.  Merrill 
in  December,  1873,  testate ;  that  Mrs.  Strange  was  sole  execu- 
trix; that  the  will  was  admitted  to  probate  in  February, 
1874,  a  copy  being  annexed  ;  set  up  the  trust  created  in  1857 
by  Mercer ;  the  sale  by  Merrill  of  the  lands  and  the  receipt  of 
the  money  ;  charged  that  Merrill  converted  the  money  to  his 
own  use,  and  that  it  became  absorbed  in  his  business  and 


90  OCTOBER  TERM,  1890. 

Statement  of  the  Case. 

materially  enhanced  the  value  of  his  estate ;  that  he  had  ren- 
dered no  account  to  her  of  the  trust  estate ;  and  that  he  left 
real  estate  of  large  value  in  Memphis,  and  large  sums  of 
money  and  personal  proj>erty  in  New  York. 

She  then  set  forth  the  clause  of  the  will  in  relation  to 
No.  98  Madison  Street,  and  stated  "that  she  has  not  renounced 
said  claim,  so  as  aforesaid  required  to  do,  nor  has  she  refused 
to  renounce  said  claim,  for  the  reason  that  plaintiff  claims 
that  by  virtue  of  the  deed  of  trust  it  is  impossible  for  plaintiff 
to  release  said  trust  funds,  and  for  the  further  reason  that  such 
a  condition  as  aforesaid  required  is  against  conscience  and 
justice."  She  further  alleged  that  Mrs.  Strange  was  unfit  for 
the  position  of  trustee,  and  that  her  interests  were  opposed  to 
plaintiff's  interests ;  that  at  the  time  of  Merrill's  death  plain- 
tiff was  informed  and  believed  he  w^as  free  from  debt,  except 
plaintiff's  claim  for  the  trust  moneys  and  other  money  she 
had  put  into  his  hands  in  trust,  and  a  balance  due  her  brother 
William  for  money  held  upon  a  similar  trust  created  by  Mer- 
cer simultaneously  with  that  in  plaintiff's  favor,  and  that  if 
any  debts  had  existed  they  had  been  paid  except  as  aforesaid. 
She  charged  that  the  executrix  refused  to  account  for  these 
sums  of  money,  and  denied  the  liability  of  the  estate  for 
the  same,  and  in  proving  the  will  claimed  and  declared  that 
she  owned  as  devisee  the  real  estate  specifically  devised  to 
her,  but  suppressed  mention  of  the  fact  that  a  deed  of  the 
same  property  had  been  made  to  her.  •  Complainant  further 
alleged  that  if  the  deed  of  December,  1867,  was  obtained  at 
all  from  the  testator,  it  was  so  obtained  by  collusion  with  him 
and  for  the  "fraudulent  purpose  of  defeating  the  collection 
of  the  plaintiff's  just  and  legal  claim  against  the  estate  of  the 
said  testator,  and  to  take  so  much  of  his  estate  as  said  prop- 
erty represents  from  liability  to  said  claim,"  and  plaintiff 
alleged  and  charged  that  said  "  conveyance  was  made  without 
any  valuable  consideration  in  law;"  that  said  deed,  if  made 
at  all,  was  made  while  the  trust  existed  and  was  a  just  claim 
and  lien  against  testator's  estate ;  and  that  Mrs.  Strange  had 
notice  and  knowledge  thereof. 

Plaintiff  prayed  that  the  court  might  adjudge  and  decree 
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that  the  bequest  of  the  life  estate  '^  be  taken  and  held  free 
from  all  and  every  condition  thereunto  attached  in  said  will ; 
that  the  said  condition  be  decreed  as  void,  and  that  the  title  to 
the  life  estate  be  absolutely  vested  in  this  plaintiff,  and  that 
she  be  relieved  from  renouncing  any  claim  for  said  trust 
money,  and  that  the  trust  estate  be  declared  unaffected  by 
said  condition  in  said  will  and  a  charge  upon  the  estate  of 
the  said  testator;"  that  Mrs.  Strange,  executrix,  be  compelled 
to  account ;  that  the  deed  from  Merrill  to  Mrs.  Strange  be  set 
aside  and  be  declared  inoperative  and  void  and  of  no  effect,  as 
against  the  claims  of  plaintiff  against  testator's  estate ;  and 
that  the  sums  of  money  found  due  plaintiff  be  made  a  lien  on 
the  property  described  in  the  deed  to  Mrs.  Strange  and  in  the 
will,  and  the  decree  be  enforced  against  the  same;  that  the 
cause  be  referred,  and  Mrs.  Strange  compelled  to  account  as 
the  representative  of  A.  P.  Merrill  as  trustee,  and  a  suitable 
trustee  be  appointed  to  carry  out  the  trust ;  that  on  the  rendi- 
tion of  the  account,  the  sums  reported  due  be  paid  over  to  the 
trustee  or  to  the  cestui  que  trust,  as  the  court  should  direct ; 
and  for  general  relief. 

Mrs.  Strange  was  personally  served  and  answered  fully. 
She  denied  the  trust;  alleged  that  the  trust  moneys  had  been 
paid  over  to  plaintiff ;  averred  that  testator's  personalty  was 
insignificant ;  set  up  a  counter-claim ;  alleged  the  validity  of 
the  deed  of  Merrill  to  herself ;  and  as  to  the  devise  to  plaintiff, 
insisted  that  it  ought  to  be  taken  and  accepted  by  plaintiff  as 
a  complete  satisfaction  of  all  her  claims  against  Merrill's 
estate,  and  that  there  was  no  obstacle  to  plaintiff's  renuncia- 
tion of  such  claims;  and  further  alleged  that  decedent  was 
solvent  and  had  sufficient  property  to  pay  his  debts  aside  from 
the  real  estate  conveyed  to  her ;  and  also  set  up  the  statute  of 
limitation.  She  prayed  that  the  complaint  be  dismissed  as  to 
her  individually  as  well  as  executrix,  and  for  judgment  on  her 
counter-claim  as  executrix ;  "  and  that  it  may  be  adjudged  and 
declared  by  this  court  herein  that  the  devise  to,  and  the  pro- 
visions made  for,  the  plaintiff  by  said  last  will  and  testament 
was  and  is,  as  it  was  intended  by  said  testator  to  be,  in  full 
satisfaction  of  any  and  all  claims  and  demands  which  the 
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plaintiff  had  against  him  at  the  time  of  the  death  of  the  testa- 
tor or  now  has  against  his  estate,  or  against  this  defendant  in 
her  capacity  of  executrix  of  his  last  wiU  and  testament ;  that 
in  the  event  that  the  plaintiff  shall  elect  to  take,  or  in  the 
event  that  it  shall  be  adjudged  that  plaintiff  take  and  accept, 
the  devise  contained  in  said  last  will  and  testament  so  in- 
tended to  be  in  satisfaction  of  all  her  claims  and  demands 
against  the  estate  of  said  testator,  the  plaintiff  in  that  case  be 
required  and  directed  by  the  judgment  of  this  court  to  execute 
and  deliver  to  this  defendant,  in  her  representative  capacity, 
as  the  executrix  of  said  last  will  and  testament,  and  also  to 
this  defendant  in  her  individual  capacity,  a  release  in  due  form 
of  law  of  this  defendant  and  the  estate  of  said  testator  from 
all  her  claims  and  demands,  as  in  said  last  will  and  testament 
provided,  as  1x>  the  testator's  estate;  and  that  in  the  event 
that  plaintiff  shall  not  elect  to  take  or  accept,  nor  be  required 
to  take  or  accept,  the  devise  to  and  provisions  for  her  con- 
tained in  said  last  will  and  testament,  and  it  be  found  that 
the  plaintiff  is  entitled  to  an  accounting  as  to  said  alleged 
trust  estate  as  found,  and  to  recover  any  amount  for  or  on 
account  thereof,  this  defendant  prays  that  in  such  case"  her 
counter-claim  be  set  off  against  such  recovery. 

To  this  answer  a  special  replication  was  filed. 

The  cause  was  referred  on  January  29, 1880,  to  a  referee^ 
who  made  his  report  July  1,  1880,  whereupon  it  was  ordered 
and  adjudged : 

"  1st.  That  Anna  M.  Carpenter,  the  plaintiff  in  this  action, 
do  recover  of  or  against  the  estate  of  the  said  Ayres  P.  Mer- 
rill, deceased,  and  of  the  executrix  as  such,  or  of  any  person 
or  persons  having  the  possession,  custody  or  control  of  said 
estate  or  part  thereof,  the  sum  of  sixteen  thousand  four  hun- 
dred and  thirty-six  dollars  and  seventy  cents,  hereby  adjudged 
to  be  due  to  plaintiff,  or  so  much  thereof  as  said  estate  or  any 
part  thereof  will  pay. 

"2d.  That  all  of  the  above-mentioned  sum  of  $16,436.70 
be  paid  to  the  said  plaintiff  or  her  said  attorney,  except  sixty- 
two  hundred  dollars  thereof,  which  last-mentioned  sum  shall 
be  paid  to  a  suitable  person  to  be  appointed  by  said  court  as 
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trustee  for  the  purposes  above  referred  to,  and  that  such 
appointment  be  made  on  notice  by  plaintiff  to  defendant, 
William  N.  M.  Merrill,  or  bis  attorney  herein. 

^^3d.  That  the  above-mentioned  deed  of  conveyance  by 
Ayres*P.  Merrill  to  Maria  E.  Strange  is  hereby  adjudged  to 
be  absolutely  null  and  void  from  the  beginning,  so  far  as  the 
same  in  anywise  affects  the  above-mentioned  indebtedness  of 
said  estate  to  said  plaintiff. 

'^4th.  That  any  bequest  or  devise  in  said  last  will  and  testa- 
ment of  said  Ayres  P.  Merrill  contained  in  favor  of  any  per- 
son or  persons  whatever  is  subject  to  the  payment  of  the 
whole  amount  above-mentioned  as  due  from  said  estate  to 
plaintiff,  and  to  interest  thereon  at  the  rate  of  six  per  cent  per 
annum  until  paid. 

^^5th.  That  plaintiff  have  execution  against  the  property 
which  was  of  said  Ayres  P.  Merrill  at  the  time  of  his  death 
for  the  amount  last  above-mentioned,  and  interest  thereon 
until  paid,  besides  sheriff's  fees  and  expenses  as  provided  by 
law." 

On  January  15, 1875,  Mrs.  Carpenter  filed  a  bill  in  the  Chan- 
cery Court  of  Shelby  County,  Tennessee,  No.  1805,  against  Mrs. 
Strange  as  executrix,  setting  forth  in  substance  the  same  mat- 
ters as  alleged  in  her  suit  in  New  York,  and  praying,  among 
other  things,  that  the  real  estate  be  attached  and  held  ^^  to 
secure  the  recovery  that  complainant  may  recover  on  account 
of  this  suit  or  any  other  one  complainant  has  brought  or  may 
bring  on  account  of  the  premises  set  forth." 

The  writ  of  attachment  was  issued  as  prayed  for  and  levied 
upon  the  real  estate  described. 

The  bill  was  taken  pro  confeaso  April  30, 1875,  and  a  re- 
ceiver appointed.  In  October  this  decree  was  set  aside  upon 
the  motion  of  Mrs.  Strange  and  she  filed  a  full  answer.  On 
the  14th  of  February,  1876,  the  receiver  was,  on  her  motion, 
discharged  from  exercising  custody  and  control  over  lot  No. 
59,  and  directed  to  deliver  possession  thereof  to  her,  but  it  was 
ordered  that  the  discharge  should  in  no  way  affect  the  attach- 
ment of  the  property. 

In  January,  1881,  Mrs.  Strange  caused  the  will  of  her  father 
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to  be  probated  in  Tennessee,  where  she  had  then  taken  up  her 
residence,  and  letters  were  issued  to  her  there. 

On  February  2,  1881,  Mrs.  Carpenter  filed  her  bill  in  the 
Chancery  Court  of  Shelby  County,  Tennessee,  No.  3912, 
against  Mrs.  Strange  as  executrix  and  individually,  and  the 
heirs,  distributees  and  legatees  under  Merrill's  will.  This  bill 
set  forth  the  death  of  Merrill  in  New  York  in  November,  1873, 
testate;  the  probate  of  the  will  in  February,  1874,  by  Mrs. 
Strange;  and  its  probate  in  Tennessee  in  January,  1881;  and 
that  complainant  had  ^^  never  renounced  her  claim  upon  the 
testator's  estate  and  has  never  claimed  anything  under  said 
will  or  received  anything."  She  averred  that  she  was  a  credi- 
tor of  said  estate  on  account  of  trust  funds  received  by  Merrill 
in  his  lifetime,  and  that  the  claim  had  been  reduced  to  judg- 
ment in  a  suit  brought  against  Mrs.  Strange,  as  executrix,  in 
the  Supreme  Court  of  the  county  and  State  of  New  York, 
which  judgment  was  for  the  sum  of  $16,436.70.  A  certified 
copy  of  the  record  in  the  New  York  case  was  made  an  exhibit 
to  the  bill  and  prayed  to  be  taken  as  a  part  thereof. 

It  was  then  stated  that  Mrs.  Strange  became  possessed  of 
Merrill's  property  soon  after  his  death;  that  complainant, 
being  informed  that  Mrs.  Strange  had  qualified  as  executrix 
in  Tennessee,  filed  her  bill.  No.  1805,  against  her  as  such  exe- 
cutrix to  recover  the  amount  due  from  Merrill,  and  among 
other  things  sought  to  attach  the  real  estate  of  the  testator, 
and  that  it  was  attached  and  a  receiver  appointed;  that  by 
the  said  proceedings  she  sought  to  impound  the  real  estate  and 
hold  it  subject  to  the  judgment  sought  to  be  recovered  in  New 
York  against  the  estate  and  Mrs.  Strange,  who  was  a  non- 
resident of  Tennessee,  and  said  suit  No.  1805  was  ancillary 
and  auxiliary  to  the  suit  in  New  York ;  that  judgment  was 
recovered  in  the  latter;  and  that  there  was  no  need  of  pro- 
ceedings to  recover  judgment  in  No.  1805. 

Complainant  further  alleged  that  Mrs.  Strange  had  been 
collecting  rents  of  all  the  real  estate  in  Tennessee,  and  as  to 
lot  No.  59,  the  New  York  court,  in  the  suit  referred  to,  had 
declared  the  deed  to  her  of  that  lot  fraudulent  and  void. 
Complainant  reiterated  that  she  was  a  creditor  of  the  estate 
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of  Merrill  in  the  sum  of  over  $16,000  by  judgment  recovered, 
to  the  record  of  which  she  again  referred,  and  said  that  ^'  she 
seeks  to  recover  on  said  judgment  just  as  if  specially  sued  on 
in  a  law  court.  Said  judgment  is  still  owned  by  complainant 
and  is  unsatisfied  and  unpaid,  together  with  cost  and  interest. 
Complainant  believes  there  are  other  creditors  of  said  estate, 
the  names  of  whom  and  the  amounts  due  same  she  has  not 
been  able  to  leam.'^ 

Complainant  charged  that  the  insolvency  of  the  estate  had 
been  duly  suggested  in  the  county  court  of  Shelby  County; 
that  the  personalty  had  been  exhausted  in  the  payment  of 
debts,  and  that  there  remained  nothing  but  the  real  estate  to 
pay  such  debts;  and  averred  that  she  ^^  files  this  bill  in  behalf 
of  herself  and  all  other  creditors  and  persons  interested  in  the 
estate  who  may  wish  to  come  in  and  be  parties  herein."  Com- 
plainant further  represented  that  lot  No.  69  had  become,  by 
virtue  of  the  judgment  of  the  New  York  court,  assets  of  Mer- 
rill's estate,  and  liable  for  the  payment  of  debts,  together  with 
the  other  real  estate,  and  prayed  that  the  administration  and 
settlement  of  the  estate  be  transferred  from  the  county  court 
to  the  Shelby  chancery  court ;  that  an  account  of  the  assets 
and  liabilities  be  begun,  and  a  settlement  had  with  Mrs. 
Strange  as  executrix,  and  that  she  pass  her  accounts  and  set- 
tlement in  the  latter  court;  that  Mrs.  Strange  be  made  to 
account  for  the  money  left  her  in  trust;  that  the  legatees 
under  the  will  account  for  legacies  turned  over  to  them  and  be 
postponed  until  the  debts  were  paid ;  that  the  creditors  and 
others  interested  be  perniitted  to  become  parties  to  the  pro- 
ceedings ;  that  the  clerk  and  master  make  publication  for  all 
creditors  to  file^their  claims  on  or  before  the  15th  of  May, 
1881;  that  the  judgment  recovered  by  the  complainant  in 
New  York  be  allowed  and  a  decree  rendered  thereon  against 
the  estate ;  and  that  the  realty  be  sold  to  pay  complainant's 
claim,  and  also  any  other  bona  fide  debts  and  claims.  Com- 
plainant further  prayed  that  the  receiver  in  charge  of  part  of 
the  property  be  put  in  charge  of  lot  No.  59,  and  that  the 
receiver  in  No.  1805  be  made  and  continued  receiver  in  this 
case;  that  a  new  trustee  be  appointed  to  manage  the  trust 
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fund  recovered  for  complainant  in  the  suit  in  New  York,  under 
the  control  and  supervision  of  the  court ;  and  for  general  relief. 

Publication  of  notice  to  creditors  to  prove  their  claims  was 
thereupon  ordered.  All  parties  defendant  appeared,  and  the 
minor  heirs,  by  their  guardian  ad  litem,  moved  to  dismiss  so 
much  of  the  bill  ^^  as  seeks  to  enforce  the  alleged  rights  of 
complainant  as  a  devisee  of  A.  P.  Merrill,  deceased,  for  the 
reason  that  it  appears  by  the  bill  that  the  devise  to  complain- 
ant was  conditioned  upon  the  renunciation  by  her  of  all  claim 
against  the  estate  of  said  testator  for  the  fund  held  by  him  in 
trust  for  complainant.  The  bill  not  only  fails  to  show  a  com- 
pliance with  this  condition,  but  affirmatively  shows  the  con- 
trary, to  wit,  that  complainant  has  elected  to  claim  and  sue 
for  said  trust  fund.  The  bill  shows  no  sufficient  reason  for 
non-compliance  with  the  said  condition,  nor  for  setting  it  aside 
as  null  and  void."  This  motion  was  heard  by  the  court  and 
overruled,  the  order  reciting  that  the  "  solicitors  for  Mrs,  Car- 
penter insisted  that  no  such  claim  was  asserted,  and  that. for 
their  client  they  disclaimed  any  right  or  purpose  to  hold  or 
claim  a  devise  under  the  will."  A  motion  by  Mrs.  Strange  to 
dismiss  the  bill  in  No.  3912,  because  of  the  pendency  of  the 
other  bill,  was  overruled  as  premature. 

Mrs.  Strange  answered  as  executrix  and  in  her  own  right, 
admitted  that  she  had  made  no  settlement  as  executrix  in  New 
York,  and  that  the  personalty  was  disposed  of,  and  among 
other  things  pleaded  and  relied  upon,  as  executrix  and  individ- 
ually, the  statutes  of  limitation  of  the  State  of  Tennessee,  and 
as  executrix  that  no  personal  assets  whatever  had  come  to  her 
hands  to  be  administered  in  Tennessee;  and  she  further 
averred  that  the  bequests  in  item  No.  3  of  the  will  had  not 
been  paid,  either  in  whole  or  in  part ;  claimed  lot  No.  59  as 
her  own  under  the  deed  made  to  her  in  1867,  and  stated  that 
the  will  left  no  realty  belonging  to  Merrill  except  Nos.  98 
and  100  Madison  Street/.  Answers  were  filed  for  the  other 
defendants,  adopting  Mrs.  Strange's  answer,  and  pleading 
all  of  the  statutes  of  limitation  of  the  State  of  New  York 
and  of  the  State  of  Tennessee  applicable  in  any  way  to  the 
case.     The  answer  of  the  minors  submitted  their  case  to  the 
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coart,  and  also  relied  on  the  statutes  of  limitation.  W.  N.  M. 
Merrill  filed  a  olaim  in  the  suit,  setting  forth  a  trust  created 
by  Mercer  in  1857,  by  conveyance  to  A.  P.  Merrill  for  the 
benefit  of  claimant,  and  that  the  lands  described  in  the  con- 
veyance were  sold  in  1860  for  $6000  or  thereabouts.  And  he 
insisted  that  any  surplus  remaining  after  the  payment  of  the 
judgment  in  favor  of  his  sister  Anna  M.  should  be  paid  into 
court  in  trust  for  him  and  the  heirs  of  his  body,  or  for  his 
sister  Anna  M.  in  default  of  such  heirs. 

By  consent  of  the  parties  the  two  cases,  Nos.  1805  and  3913, 
were  consolidated  and  ordered  to  be  heard  together,  and  upon 
the  hearing  an  authenticated  copy  of  the  record,  proceedings 
and  judgment  in  the  Supreme  Court  of  New  York  in  the  case 
of  Carpenter  v.  Strange^  Executrix^  et  al,^  which  has  been  here- 
inbefore referred  to,  and  was  filed  as  an  exhibit  to  the  bill  in 
No.  3912,  was  put  in  evidence.  This  transcript,  although  the 
record  in  this  court  shows  that  the  suit  in  New  York  was 
brought  shortly  after  February,  1874,  commences  with  an 
amended  summons,  dated  March  19,  1878,  and  an  amended 
complaint,  which  was  sworn  to  on  that  day.  The  caption 
runs  in  the  name  of  the  people  of  the  State  of  New  York  and 
recites  that  they  ^'  having  examined  the  records  and  files  in  the 
office  of  the  clerk  of  the  county  of  New  York  and  clerk  of  the 
Supreme  Court  of  said  State  for  said  county,  do  find  a  certain 
i.udgment  roll  there  remaining  in  the  words  and  figures  follow- 
ing, the  same  being  a  full  and  perfect  record,  to  wit,"  (and 
then  follows  the  record)  and  the  conclusion  is:  "  All  of  which 
we  have  caused  by  these  presents  to  be  exemplified  and  the 
seal  of  our  said  Supreme  Court  to  be  hereunto  affixed."  This 
is  tested  in  the  name  of  the  presiding  justice  of  the  Supreme 
Court  for  the  city  and  county  of  New  York  and  subscribed  by 
the  clerk  and  the  seal  of  the  court  affixed,  and  accompanied 
by  the  certificate  of  said  justice  to  the  effect  that  the  clerk 
whose  name  was  subscribed  to  the  exemplification  was  the  clerk 
of  the  county  of  New  York  and  of  the  Supreme  Court,  duly 
appointed  and  sworn,  and  that  full  faith  and  credit  were  due 
to  his  official  acts,  and  that  the  seal  affixed  to  the  exemplifica- 
tion was  the  seal  of  the  Supreme  Court  and  the  attestation 
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was  in  due  form  of  law ;  and  a  further  certificate  of  the  clerk 
was  attached  under  the  seal  of  the  court,  that  the  judge  who 
certified  was  presiding  justice  of  the  Supreme  Court. 

When  the  record  of  the  New  York  court  was  offered  in  evi- 
dence in  Ko.  3912,  counsel  for  the  defendants  objected  to  its 
admission  ^^upon  the  ground  that  neither  the  executrix  in 
Tennessee  nor  the  heirs  or  legatees  were  bound  by  it,  and  that 
it  was  incompetent  and  inadmissible  as  evidence  in  this  cause 
for  the  reason  that  it  was  not  in  any  way  binding  upon  said 
respondents  in  this  proceeding,  and  for  the  further  reason  that 
the  said  record  shows  upon  its  face  that  the  judgment  was 
erroneous  and  ought  not  to  have  been  rendered."  The  chan- 
cellor, however,  admitted  the  record,  and,  being  of  opinion 
that  Mrs.  Carpenter  was  entitled  to  recover  from  Mrs.  Strange, 
executrix,  according  to  the  tenor  and  effect  of  said  proceedings 
and  judgment,  decreed  that  she  recover  the  sum  of  $16,43().70 
with  interest.  The  chancery  court  further  held  that  the  stat- 
utes of  limitation  constituted  no  valid  defences  against  the 
recovery ;  and  further  held  and  decreed  "  that  the  filing  of  this 
bill  was  an  election  by  complainant  to  renounce  all  benefit 
under  the  will  of  said  MeiTill,  and  she  is  barred  and  precluded 
from  ever  claiming  anything  under  its  provisions."  It  was 
further  ordered  that  a  trustee  be  appointed  to  receive  and  con- 
trol $6200  of  the  recovery  when  realized,  according  to  the 
terms  of  Mercer's  deed  of  settlement  for  the  benefit  of  com- 
plainant, and  that  the  balance  of  the  recovery  belonged  to 
Mrs.  Carpenter  as  her  own  individual  property ;  and  that  this 
branch  of  the  cause  be  referred  to  a  master  to  take  proof  and 
report :  (1)  What  assets  have  come  or  should  have  come  to  the 
hands  of  said  executrix  in  this  State.  (2)  What  debts  are  due 
and  owing  to  the  creditors  of  said  Merrill,  deceased.  (3)  What 
realty  belongs  to  said  estate,  and  upon  what  tenns  should  a 
sale  be  made.  (4)  What  debts  of  said  Merrill  have  been  paid 
in  this  State. 

The  chancellor  farther  ordered  that  upon  the  third  inquiry 
either  party  might  submit  proofs  as  to  the  ownership  of  lot 
No.  59,  the  court  refusing  to  set  aside  the  deed  to  Mrs.  Strange 
by  force  of  the  judgment  or  decree  in  the  New  York  court, 
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holding  that  the  order  of  that  court  declaring  the  deed  void 
was  inoperative  in  this  case,  and  reserving  the  question  as  to 
its  validity  as  to  complainant  and  other  creditors  of  Merrill, 
and  also  all  other  questions  not  adjudged,  including  costs. 

The  record  in  No.  1805  was  read  by  defendants  upon  the 
hearing. 

An  appeal  to  the  Supreme  Court  of  the  State  was  taken  by 
the  defendants  from  so  much  of  the  decree  in  No.  3912  as 
awarded  a  recovery  to  complainant  against  Merrill's  estate, 
and  ordered  the  settlement  of  the  accounts  of  his  personal 
representative;  and  by  complainant  from  so  much  of  that 
decree  as  refused  to  declare  the  deed  of  Merrill  to  Mrs.  Strange 
void  by  force  of  the  New  York  judgment. 

In  No.  1805  the  court  ordered  complainant's  bill  to  be  dis- 
missed, and  an  appeal  was  prayed  therefrom.  The  appeals 
having  been  duly  prosecuted,  the  cases  were  referred  to  com- 
missioners under  the  Tennessee  practice,  who  made  an  elabo- 
rate report,  holding  that  the  chancellor  erred  in  not  decreeing 
that  the  deed  to  Mrs.  Strange  was  void  as  to  Mrs.  Carpenter's 
debt,  and  that  he  should  have  held  the  land  therein  conveyed 
liable  and  subjected  it  to  the  payment  of  her  debt ;  and  also 
that  the  bill  in  No.  1805  should  not  have  been  dismissed  except 
without  prejudice,  and,  with  these  modifications,  that  the 
decree  should  be  afSirmed  and  the  cause  remanded  for  further 
proceedings,  the  estate  wound  up  and  administered  as  an  in- 
solvent estate,  and,  upon  exhaustion  of  the  personalty,  that 
the  lands  should  be  sold  to  pay  the  debts. 

Exceptions  were  filed  to  the  report  of  the  commission,  and 
the  Supreme  Court  of  Tennessee  heard  the  cause  upon  the 
chancery  court  record  and  the  report  and  exceptions,  and  April 
16, 1887,  set  aside  the  report  and  reversed  the  decree  of  the 
court  below,  but  on  the  20th  of  April,  on  motion  of  the  defend- 
ants, vacated  that  decree  and  entered  another  in  lieu  and  stead 
thereof,  which  stated  that  the  court  was  of  opinion  (1)  That 
the  record  of  the  proceedings  in  New  York  was  fatally  incom- 
plete and  defective  in  that  the  transcript  commenced  with  an 
amended  complaint,  and  because  the  certificate  was  insufficient ; 
(2)  That  the  New  York  court  had  no  power  or  jurisdiction  to 
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adjudge  the  conveyance  by  Merrill  to  Mrs.  Strange  fraudulent 
and  void  as  to  creditors,  and  did  not  have  power,  by  force  or 
virtue  of  its  judgment  or  decree  alone,  to  annul  Mrs.  Strange's 
claim  of  title  under  said  conveyance. 

^^III.  That  upon  the  pleadings,  proceedings  and  evidence 
as  the  same  appear  in  the  transcript  of  this  cause  the  com- 
plainant has  elected  to  claim,  assert  and  sue  for  a  life  estate, 
under  the  devise  of  the  same  to  her  in  the  first  item  of  the  will 
of  said  A.  P.  Merrill,  in  and  to  the  property  described  in  said 
will  as  ^  the  western  portion  of  the  double  tenement  purchased 
of  Adlai  O.  Harris,  being  the  house  and  lot  No.  98,  on  Madi- 
son Street,  Memphis,  Tennessee;'  and  that  by  the  terms  of 
said  will  said  devise  to  complainant  was  made  upon  condition 
that  said  complainant  should  renounce  and  surrender  the  claim 
against  the  estate  of  said  testator  for  which  she  sues  in  these 
proceedings,  and  that  complainant,  having  thus  elected  to 
claim  and  assert  title  as  devisee  under  said  will,  must  give 
effect  to  and  perform  the  condition  upon  which  said  devise 
to  her  was  made,  and  must  renounce  and  surrender  her  said 
claim  against  the  testator's  estate. 

,  "  Complainant,  therefore,  is  entitled  to  recover  a  life  estate 
in  the  premises  as  aforesaid,  but  is  not  entitled  to  recover  upon 
her  alleged  money  demand  against  the  testator's  estate,  as 
shown  in  the  record. 

"  IV.  The  several  questions  arising  upon  the  record  touch- 
ing the  alleged  bar  of  the  statute  of  limitations,  the  force  and 
effect  of  the  money  judgment  rendered  in  the  court  of  New 
York  in  favor  of  complainant  and  against  defendant,  Maria  E. 
Strange,  as  executrix  of  said  will,  and  whether  said  judgment, 
if  duly  authenticated  and  admitted  in  evidence,  would  be  con- 
clusive or  of  prima  facie  force  only  against  the  executrix  of 
the  same  will  in  Tennessee,  and  the  further  question  whether 
Sfaid  judgment  in  New  York  against  the  executrix  there  quali- 
fied would  be  of  any  force,  either  prima  fade  or  conclusive, 
as  against  the  heirs  or  devisees  of  the  realty  in  Tennessee,  or 
whether  the  said  proceedings  in  New  York  would,  as  against 
said  heirs  or  devisees,  operate  to  arrest  the  running  of  the 
statutes  of  limitation  of  this  State,  the  court  does  not  deem  it 
necessary  here  to  pronounce  any.  opinion." 
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A  final  order  and  decree  was  then  rendered  in  accordance 
with  these  propositions  and  the  caose  remanded  to  the  Chan- 
cery Ctourt  of  Shelby  County  with  directions.  A  petition  for 
rehearing  was  made  and  overruled,  and  a  writ  of  error  allowed 
to  this  court. 

Mr.  Henry  Wise  Qa/mett  for  plaintiff  in  error.  Mr.  James 
M.  Baldwm  was  on  the  brief. 

Mr.  W.  HaJleU  PhiUvps  for  defendant  in  error. 

Mr.  Chief  Jushob  Fulleb,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

No  objection  was  made  in  the  Chancery  Court  of  Shelby 
County  to  the  record  of  the  proceedings  in  the  Supreme  Court 
of  New  York  upon  the  ground  that  the  transcript  was  incom- 
plete or  not  properly  authenticated.  If  the  objections  were 
well  taken,  they  were  removable,  and  they  should  have  been 
raised  in  the  court  below.  The  record  was,  however,  in  our 
opinion  duly  exemplified,  Eev.  Stat.  §  905;  Maxwell  v.  Stewart^ 
22  Wall.  77;  and  was  in  itself  complete. 

The  judgment  or  decree  of  the  New  York  court  was  entitled 
to  the  same  credit  and  effect  in  the  State  of  Tennessee  that  it 
had  in  the  State  of  New  York  where  it  was  rendered.  Did  it 
receive  it  ? 

Mrs.  Carpenter,  Mrs.  Strange  and  A.  P.  Merrill  were  all 
citizens  of  New  York  at  the  time  of  the  death  of  the  latter 
and  the  probate  of  his  will.  The  action  was  commenced 
against  Mrs.  Strange  as  executrix,  upon  personal  service,  and 
she  appeared  and  answered  the  complaint.  That  complaint 
alleged  that  A.  P.  Merrill  was  indebted  to  the  plaintiff  for 
certain  trust  moneys  belonging  to  her  which  he  had  converted' 
to  his  own  use,  and  that  he  had  conveyed  to  Mrs.  Strange 
certain  real  state  in  Tennessee  under  such  circumstances  as 
caused  the  deed  to  be  inoperative  and  void  as  against  plain- 
tiff's claim.  And  it  was  further  averred  that  A.  P.  Merrill 
had  devised  a  life  estate  to  plaintiff  in  certain  real  estate,  upon 
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condition  that  she  would  renounce  her  claim  for  the  trust 
moneys ;  and  that  she  had  not  renounced,  nor  had  she  refused 
to  renounce,  because  others  were  interested  in  the  trust  fund, 
and  for  the  further  reason  that  the  condition  was  against  con- 
science and  justice.  She  therefore  prayed  for  a  decree  against 
the  defendant  as  executrix  for  the  trust  moneys  ;  that  the  con- 
dition annexed  to  the  devise  be  declared  void,  and  the  title  to 
the  real  estate  named  be  vested  in  her  freed  therefrom ;  and 
that  the  deed  of  Merrill  to  Mrs.  Strange  be  declared  void  as 
against  plaintiff's  claim. 

Mrs.  Strange  answered  the  complaint  fully,  and  among 
other  things  denied  the  existence  of  the  claim,  alleged  the 
validity  of  the  deed  of  Merrill  to  herself,  and  as  to  the  devise 
to  plaintiff  of  the  life  estate,  insisted  that  that  devise  ought  to 
be  taken  and  accepted  by  plaintiff  as  a  full  satisfaction  of  her 
claims  against  Merrill's  estate,  and  prayed  that  it  be  so  ad- 
judged and  decreed,  and  that  plaintiff  be  compelled  to  release. 
The  parties  being  thus  at  issue  before  a  court  of  competent 
jurisdiction,  the  decree  of  that  court  put  an  end  to  the  contro- 
versies properly  litigated  between  them.  There  was  no  ques- 
tion but  that  the  Supreme  Court  of  New  York  had  complete 
jurisdiction  over  the  person  and  over  the  subject  matter,  unless 
in  reference  to  the  deed  made  by  Merrill  to  Mrs.  Strange, 
which  involves  questions  requiring  separate  consideration. 
The  judgment  or  decree  was  that  Mrs.  Carpenter  recover 
against  the  estate  of  the  decedent,  and  of  the  executrix  as 
such,  the  sum  of  $16,436.70 ;  that  the  conveyance  by  A.  P. 
Merrill  to  Mrs.  Strange  was  void  so  far  as  it  affected  the 
indebtedness  of  the  estate  to  Mrs.  Carpenter;  and  that  any 
bequest  or  devise  in  A.  P.  Merrill's  will  in  favor  of  any  person 
or  persons  whatever  was  subject  to  the  payment  of  the  judg- 
ment. In  the  New  York  suit  and  in  the  bills  of  complaint  in 
the  Chancery  Court  of  Shelby  County,  Mrs.  Carpenter  made 
substantially  the  same  allegations  in  regard  to  the  devise  and 
its  condition,  and  Mrs.  Strange  the  same  defence,  insisting  not 
that  Mrs.  Carpenter  had  elected,  but  that  she  ought  to  be  com- 
pelled to  accept  the  devise  in  full  satisfaction  of  all  claims  and 
demands  that  Mrs.  Carpenter  had  against  Merrill  at  the  time 
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of  his  death,  or  now  had  against  his  estate,  or  against  Mrs. 
Strange  in  her  capacity  as  executrix. 

By  the  New  York  judgment  Mrs.  Carpenter's  prayer  that 
the  devise  should  be  freed  from  the  condition,  and  Mrs. 
Strangers  that  Mrs.  Carpenter  should  be  required  to  accept  the 
devise  with  the  condition,  were  both  in  legal  effect  denied. 
And  by  the  terms  of  the  judgment  the  plaintiff  recovered  the 
amount  of  the  trust  money.  This  she  could  not  have  done  if 
she  had  elected  to  take  under  the  will,  which  would  have  sub- 
jected her  to  the  operation  of  the  condition.  That  judgment 
was  a  judgment  de  bonis  testatoris,  and  it  became  Mrs.  Strangers 
duty  as  executrix  to  apply  the  property  of  the  testator  where- 
ever  situated  to  the  payment  of  the  judgment. 

There  is  no  doubt  whatever  that  a  Federal  question  is  pre- 
sented by  the  record,  but  it  is  said  that,  conceding  this,  yet 
the  Supreme  Court  of  Tennessee  also  decided  the  case  upon  a 
question  of  general  law  sufficiently  broad  to  support  the  judg- 
ment even  if  the  Federal  question  was  decided  erroneously. 
And  the  ground  thus  referred  to  is  that  that  court  held  that 
Mrs.  Carpenter  could  not  recover  as  a  creditor  of  the  estate  of 
her  father  because  she  had  elected  to  claim  under  his  will  as 
devisee.  But  that  question  was  not  open  to  the  Supreme 
Court  to  decide,  if  it  gave  full  faith  and  credit  to  the  judicial 
proceedings  of  a  sister  State,  since  it  had  already  been  passed 
upon  and  determined  by  the  New  York  court,  whose  judg- 
ment was  put  in  evidence.  That  court,  as  we  have  already 
stated,  not  only  refused  to  sustain  Mrs.  Carpenter's  contention 
as  to  the  invalidity  of  the  condition,  and  Mrs.  Strange's,  that 
the  devise  must  be  accepted,  but  rendered  judgment  for  the 
money  and  thereby  determined  that  Mrs.  Carpenter  had  for- 
feited her  right  to  the  devise.  In  that  suit  the  parties  were  the 
same,  the  subject  matter  was  the  same,  the  issues  were  the  same, 
as  in  this,  and  the  judgment  not  only  bound  the  estate,  but 
bound  Mrs.  Carpenter  in  respect  of  the  devise  as  well. 

The  decision  before  us  is  exactly  to  the  contrary.  It  oblit- 
erates the  judgment,  and  turns  Mrs.  Carpenter  from  a  judg- 
ment creditor  into  a  devisee.  We  perceive  no  ground  upon 
which  it  was  competent  for  the  court  to  do  this.    No  action 
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of  Mrs.  Carpenter  appears  upon  the  pleadings,  proceedings 
and  evidence,  which  operated  to  open  up  the  New  York  judg- 
ment and  allow  that  question  to  be  again  passed  upon.  On 
the  contrary,  she  asserted  her  claim  as  creditor  throughout  all 
the  proceedings,  and  her  counsel  in  this  case,  before  the  hear- 
ing and  on  the  motion  that  so  much  of  the  bill  as  referred  to 
her  alleged  rights  as  devisee  be  dismissed,  disclaimed  any  right 
or  purpose  to  hold  or  claim  a  devise  under  the  will,  and  in- 
sisted that  no  such  claim  was  set  up. 

No  question  of  election  proper,  where  something  is  given  by 
will  to  one  who  is  entitled  to  some  other  thing  disposed  of  to 
another,  arose  in  any  stage  of  this  litigation.  This  was  a  case 
of  an  express  condition  annexed  to  the  devise,  upon  compli- 
ance with  which  the  devisee  might  take,  and  not  otherwise, 
and  the  institution  of  the  suit  in  New  York  would  appear  in 
itself  to  have  disposed  of  any  right  to  the  devise.  Rogers  v. 
Law^  1  Black,  253.  The  position  that  because  Mrs.  Carpenter 
may  have  entertained  the  idea  that  the  trust  money  was  prob- 
ably invested  in  the  lot  devised,  iand  that  the  condition  was  so 
unjust  that  it  ought  not  to  be  enforced,  and  gave  expression 
to  those  views  in  the  pleadings  on  her  part  in  the  three  suits 
brought  essentially  to  enforce  her  money  claim,  she  should, 
therefore,  be  subjected  to  an  estoppel,  operating  as  a  forfeiture 
of  that  claim,  certain  in  every  material  particular,  both  as 
regarded  the  obligation  to  elect  and  the  act  by  which  the  elec- 
tion was  held  to  have  been  made,  is  one  to  which  we  cannot 
give  our  assent ;  but  it  is  enough  that  the  New  York  judg- 
ment was  to  the  contrary,  and  that  that  judgment  ought  to 
have  been  respected. 

In  HUl  V,  Tucker^  13  How.  458,  it  was  held  that  as  the 
interest  of  an  executor  in  the  testator's  estate  is  what  the  tes- 
tator gives  him,  while  that  of  an  administrator  is  only  that 
which  the  law  of  his  appointment  enjoins,  executors  in  differ- 
ent States  are,  as  regards  the  creditors  of  the  testator,  execu- 
tors in  privity,  bearing  to  the  creditors  the  same  responsibility 
as  if  there  was  only  one  executor.  And  that  although  a  judg- 
ment obtained  against  one  executor  in  one  State  is  not  con- 
clusive upon  an  executor  in  another,  yet  it  is  admissible  in 
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evidence  to  show  that  a  demand  has  been  carried  into  judg- 
ment, and  the  other  executors  are  precluded  by  it  from  pleading 
prescription  or  the  statute  of  limitations  upon  the  original  cause 
of  action. 

But  there  the  testator  appointed  different  executors  in  two 
different  States.  In  the  case  at  bar  there  was  but  one  execu- 
trix, and  she  was  a  citizen  of  the  domicil  of  the  testator  and 
of  the  creditor,  and  the  judgment  rendered  in  that  jurisdiction 
was  conclusive  against  her  as  executrix  when  she  took  out  the 
letters  testamentary  in  Tennessee,  because  it  was  a  judgment 
by  a  court  of  competent  jurisdiction  upon  the  same  subject 
matter,  between  the  same  parties  and  for  the  same  purpose. 
Aspden  v.  Nixon^  4  How.  467. 

She  was  in  privity  with  the  decedent  as  to  his  property  by 
the  terms  of  the  will^  and  the  judgment  against  her  as  execu- 
trix in  New  York  bound  her  in  Tennessee  upon  the  probate  of 
the  will  and  her  qualification  there.  It  is  unnecessary  to 
consider  whether  the  legatees  or  heirs  could  have  made  any 
defence  to  the  .judgment  upon  the  merits,  for  there  was  no 
attempt  to  do  so. 

But  the  adjudication  of  the  Supreme  Court  of  New  York, 
that  the  deed  of  Merrill  to  Mrs.  Strange  was  void  so  far  as 
affecting  the  indebtedness  of  the  estate  to  Mrs.  Carpenter, 
rests  upon  far  different  grounds.  That  suit  was  instituted 
against  Mrs.  Strange  solely  as  executrix,  and  did  not  purport  to 
implead  her  individually.  The  attack  upon  the  deed  seems  to 
have  been  predicated  upon  the  theory  that  the  realty  therein 
described  belonged  to  the  corpus  of  the  estate,  and  could  only 
be  claimed  by  Mrs.  Strange  as  devisee,  and  to  have  been 
thrown  in  as  ancillary  to  the  main  object  of  the  suit,  which 
was  the  recovery  of  judgment  for  the  indebtedness  against 
Mrs.  Strange  as  executrix.  But  Mrs.  Strange  claimed  title  as 
an  individual,  and,  under  the  pleadings  as  they  stood,  it  might 
well  be  held  that  dealing  in  any  way  with  the  real  estate  was 
not  legitimately  within  the  issues.  The  objection,  however, 
goes  deeper  than  this. 

The  real  estate  was  situated  in  Tennessee  and  governed  by 
the  law  of  its  situs,  and  while  by  means  of  its  power  over  the 
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person  of  a  party  a  court  of  equity  may  in  a  proper  case  com- 
pel bim  to  act  in  relation  to  property  not  within  its  jurisdic- 
tion, its  decree  does  not  operate  directly  upon  the  property 
nor  affect  the  title,  but  is  made  effectual  through  the  coercion 
of  the  defendant,  as,  for  instance,  by  directing  a  deed  to  be 
executed  or  cancelled  by  or  on  behalf  of  the  party.  The  court 
"  has  no  inherent  power,  by  the  mere  force  of  its  decree,  to 
annul  a  deed,  or  to  establish  a  title."  Hart  v.  Sa7i8om,  110 
U.  S.  151,  155. 

Hence,  although  in  cases  of  trust,  of  contract  and  of  fraud, 
the  jurisdiction  of  a  court  of  chancery  may  be  sustained  over 
the  person,  notwithstanding  lands  not  within  the  jurisdiction 
may  be  affected  by  the  decree,  {Massie  v.  Watta^  6  Cranch,  148,) 
yet  it  does  not  follow  that  such  a  decree  is  in  itself  necessarily 
binding  upon  the  courts  of  the  State  where  the  land  is  situ- 
ated. To  declare  the  deed  to  Mrs.  Strange  null  and  void,  in 
virtue  alone  of  the  decree  in  New  York,  would  be  to  attribute 
to  that  decree  the  force  and  effect  of  a  judgment  in  rem  by  a 
court  having  no  jurisdiction  over  the  res.  ^ 

By  its  terms  no  provision  whatever  was  made  for  its  en- 
forcement as  against  Mrs.  Strange  in  respect  of  the  real  estate. 
No  conveyance  was  directed,  nor  was  there  any  attempt  in 
any  Avay  to  exert  control  over  her  in  view  of  the  conclusion 
that  the  court  announced.  Direct  action  upon  the  real  estate 
was  certainly  not  within  the  power  of  the  court,  and  as  it  did 
not  order  Mrs.  Strange  to  take  any  action  with  reference  to  it, 
and  she  took  none,  the  courts  of  Tennessee  were  not  obliged 
to  surrender  jurisdiction  to  the  courts  of  New  York  over  real 
estate  in  Tennessee,  exclusively  subject  to  its  laws  and  the 
jurisdiction  of  its  courts.  Story  Confl.  Laws,  §  543 ;  Whart. 
Confl.  Laws,  §§  288,  289 ;  Watkins  v.  Ilolman,  16  Pet.  25 ; 
Northern  Indiana  Railroad  v.  Mich,  Cent  Railroad^  15  How. 
233;  Davis  v.  Ileadley,  22  N.  J.  Eq.  (7  0.  E.  Green)  115; 
Miller  V.  Birdsong^  7  Baxter,  531 ;  Cooley  v.  Scarlett^  38  Illi- 
nois, 316 ;  Gardner  v.  Ogden,  22  N.  Y.  327. 

The  judgment  of  the  Supreme  Court  of  Tennessee  is  reversed^ 
and  the  cav^e  remanded  for  furtlier  proceedings  not  inconr 
sistent  with  this  opinion. 
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EVANS  V.  STATE  BANK 

APPEAL  FBOM  THE  CIBOUIT    COURT    OF    THE    UNITED    STATE;?    FOR 

THE  EASTERN   DISTRICT   OF   LOUISIANA. 

No.  847.     Argued  April  29,  80, 1891.  —  Decided  May  26, 189L 

This  case  is  affirmed  on  the  facts. 

Mr.  A.  n.  Owrla/nd  and  Mr.  H.  J.  May  for  appellants.  Mr. 
TT.  W.  Dudley  and  Mr.  L.  T.  Michenar  were  with  them  on  the 
brief. 

Mr.  J.  McConneU  for  appellee. 

Fuller,  C.  J. :  This  case  was  decided  by  the  Circuit  Court  in 

favor  of  the  State  National  Bank,  upon  the  facts,  and  after  a 

patient  investigation  of  the  record,  with  the  aid  afforded  by 

the  arguments  and  briefs  of  counsel,  we  are  unable  to  hold 

that  the  Circuit  Court  erred  in  the  conclusions  at  which  it 

arrived. 

The  decree  will,  therefore,  be 

Affirmed. 


I 


In  re  MAYFIELD,  Petitioner. 

ORIGINAL. 
No.  15.    Original.    Sabmitted  April  27, 1891.  -:  Decided  May  26, 1891. 

A  member  of  the  Cherokee  Nation,  committing-  adultery  with  an  unmarried 
woman  within  the  Umits  of  its  Territory,  is  amenable  only  to  the  courts 
of  the  Nation. 

This  was  a  petition  for  a  writ  of  habeas  corpus.  Petitioner 
averred  that  on  the  19th  day  of  October,  1890,  he  was  indicted 
in  the  District  Court  of  the  United  States  for  the  Western 
District  of  Arkansas,  and  subsequently  tried,  convicted  and 
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sentenced  to  the  Detroit  House  of  Correction  for  three  years, 
for  the  crime  of  adultery  in  the  Indian  country.  He  further 
stated  that  he  was  '^  a  Cherokee  Indian  by  blood,  and  a  recog- 
nized member  of  the  Cherokee  tribe  of  Indians,  and  resided  at 
the  time  of  his  arrest  for  the  crime  aforesaid,  in  the  said 
Cherokee  Nation,  where  the  said  crime  is  alleged  to  have  been 
committed ;  that  he  has  resided  in  the  said  Cherokee  J^ation 
all  his  life ;  .  .  .  that  he  verily  believes  that  the  said  Dis- 
trict Court  had  no  jurisdiction  of  his  person,  he  being  a  Cher- 
okee Indian  by  blood  and  a  resident  of  the  Cherokee  Nation 
and  subject  to  the  exclusive  jurisdiction  of  the  laws  of  said 
nation  for  the  crime  aforesaid."  The  indictment,  a  copy  of 
which  was  annexed  to  the  petition,  charged  that  "John  May^ 
field,  on  the  first  day  of  January,  a.d.  1890,  at  the  Cherokee 
Nation,  in  the  Indian  country,  within  the  Western  District  of 
Arkansas  aforesaid,  did  commit  the  crime  of  adultery  with 
one  Mollie  Phillips,  a  white  woman,  and  not  an  Indian,  and  a 
single  woman,  by  him,  the  said  John  Mayfield,  having  then 
and  there  carnal  knowledge  of  the  body  of  the.  said  Mollie 
Phillips,  the  said  John  Mayfield  being  then  and  there  a  mar- 
ried man,  and  then  and  there  having  a  lawful  wife  alive  other 
than  the  said  Mollie  Phillips,  and  the  said  John  Mayfield  and 
the  said  Mollie  Phillips  not  being  then  and  there  lawfully 
married  to  each  other."  Upon  the  hearing  it  was  admitted 
by  the  district  attorney  who  tried  the  case,  which  admission 
also  had  the  approval  of  the  District  Judge,  that  upon  the  trial 
of  the  case  "  the  evidence  showed  defendant  to  be  one-fourth 
Indian  by  blood,  and  a  citizen  of  the  Cherokee  tribe  of  Indians, 
and  that  he  was  lawfully  married  to  a  white  woman  by  blood; 
and  that  Mollie  Phillips,  with  whom  the  crime  of  adultery 
was  charged  to  have  been  committed,  was  a  white  woman  by 
blood ;  and  that  they  both  resided  in  the  Illinois  District  of 
the  Cherokee  Nation,  Indian  Territory,  at  the  time  of  the  com- 
mission of  the  adultery  of  which  Mayfield  was  convicted." 

Mr.  Van  H.  Momnmg  and  Mr.  Duane  E,  Fox  for  the  peti- 
tioner. 

Mr,  Assistant  Attorney  General  Maury  opposing. 
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The  answer  to  the  allegation  of  the  want  of  sufficient  oause 
for  the  petitioner's  detention,  is  that  he  is  held  by  virtue  of  a 
judgment  of  the  District  Court  of  the  United  States  for  the 
Western  District  of  Arkansas. 

If  that  court  had  jurisdiction  of  the  crime  of  adultery  of 
which  the  petitioner  was  convicted,  it  would  seem  that  the 
return  to  the  rule  shows  a  complete  justification  for  his  deten- 
tion. 

By  section  533  of  the  Revised  Statutes,  the  jurisdiction  of 
the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Arkansas  was  extended  to  "  the  country  lying  west  of 
Missouri  and  Arkansas,  known  as  the  Indian  Territory." 

But  the  jurisdiction  of  this  court  over  the  Indian  Territory 
was  considerably  abridged  by  the  act  of  Congress  of  March  1, 
1889,  25  Stat.  786,  c.  383,  §  17,  annexing  a  part  of  that  Terri- 
tory to  the  Eastern  District  of  Texas,  and  the  act  of  January 
6, 1883,  22  Stat.  400,  c.  13,  §  2,  annexing  another  part  to  the 
District  of  Kansas. 

It  suffices  to  say  that  the  residue  of  the  Territory  left  to  the 
jurisdiction  of  the  District  Court  for  the  Western  District  of 
Arkansas  embraces  the  venue  of  the  crime  as  laid  in  the 
indictment. 

The  jurisdiction  of  the  court  established  for  the  Indian  Ter- 
ritory by  the  act  of  March  1,  1889,  25  Stat.  783,  c.  333,  does 
not  interfere  with  the  jurisdiction  of  the  District  Court,  be- 
cause the  jurisdiction  of  the  former  is  limited  to  offences  ^'  not 
punishable  by  death  or  by  imprisonment  at  hard  labor."  See 
also  section  33  of  the  act  of  May  2, 1890, 26  Stat.  c.  182,  pp.  96, 
97. 

It  is  true  the  offence  of  adultery  is  punishable  "  by  imprison- 
ment in  the  penitentiary  not  exceeding  three  years,"  but,  inas- 
much as  a  prisoner  convicted  of  this  offence  may,  under  the 
provisions  of  chapter  9,  title  70,  of  the  Eevised  Statutes,  be 
imprisoned  in  a  penitentiary  where  hard  labor  is  exacted  of 
all  prisoners,  it  may  be  said  with  entire  propriety  that  hard 
labor  is  a  possible  punishment  for  the  crime  of  adultery.  In 
Ex  parte  Ka/rstendick,  93  U.  S.  396,  399,  the  court  used  the 
following  language  on  this  subject :  "  Where  the  statute    re- 
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quires  imprisonment  alone,  the  several  provisions  which  have 
just  been  referred  to  place  it  within  the  power  of  the  court,  at 
its  discretion,  to  order  execution  of  its  sentence  at  a  place 
where  labor  is  exacted  as  part  of  the  discipline  a/nd  treatment 
of  the  institution  or  not^  as  it  pleases,  Thus^  a  wider  range  of 
punishment  is  ffiven^  and  the  courts  are  left  at  liberty  to  gradu- 
ate their  sentences  so  as  to  meet  the  ever  varying  circumstances 
of  the  cases  which  come  before  theraP  To  the  same  effect  is 
the  case  of  In  re  Mills^  135  U.  S.  263. 

It  cannot  be  doubted  that  the  Cherokee  Kation  is  within 
the  western  district  of  Arkansas. 

It  cannot  be  doubted  that  the  offence  of  adultery  was  cog- 
nizable by  the  District  Court  of  the  said  district. 

The  court  having  jurisdiction  of  the  offence,  it  cannot  be 
doubted  that  it  must  be  conclusively  taken  to  have  had  juris- 
diction of  the  prisoner  in  the  absence  of  any  plea  filed  by  him 
showing  that  the  court  had  not,  for  some  reason,  jurisdiction 
over  him,  in  accordance  with  the  long  established  principle 
laid  down  in  Peacock  v.  Bell^  1  Saund.  74,  that  "  nothing  shall 
be  intended  to  be  out  of  the  jurisdiction  of  a  Superior  Court 
but  that  which  specially  appears  to  be  so;  and,  on  the  contrary, 
nothing  shall  be  intended  to  be  within  the  jurisdiction  of  an 
inferior  court  but  that  which  is  so  expressly  alleged." 

In  Ex parteWaikins^  3  Pet.  193,  207,  Chief  Justice  Marshall 
said :  **  The  cases  are  numerous  which  decide  that  the  judg- 
ments of  a  court  of  record  having  general  jurisdiction  of  the 
subject,  although  erroneous,  are  binding  until  reversed.  It  is 
universally  understood  that  the  judgments  of  the  courts  of  the 
United  States,  although  their  jurisdiction  be  not  shown  in  the 
pleadings,  are  yet  binding  on  all  the  world;  and  that  this 
apparent  want  of  jurisdiction  can  avail  the  party  only  on  a 
writ  of  error.  This  acknowledged  principle  seems  to  us  to 
settle  the  question  now  before  the  court.  The  judgment  of 
the  Circuit  Court  in  a  criminal  case  is  of  itself  evidence  of  its 
own  legality,  and  requires  for  its  support  no  inspection  of  the 
indictments  on  which  it  is  founded.  The  law  trusts  that  court 
with  the  whole  subject,  and  has  not  confided  to  this  court  the 
power  of  revising  its  decisions.    We  cannot  usurp  that  power 
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by  the  instrumentality  of  the  writ  of  haheds  corpus.  The 
judgment  informs  us  that  the  commitment  is  legal,  and  with 
that  information  it  is  our  duty  to  be  satisfied."  This  would 
seem  to  be  decisive  of  the  case  at  bar. 

The  jurisdiction  of  the  court  over  the  oflfence  is  clear.  The 
petitioner  appeared  before  the  court,  and  no  doubt  pleaded  to 
the  indictment,  although  that  does  not  appear  directly,  but  is 
clearly  inferable.  Is  it  not  clear,  also,  that  it  must  be  conclu- 
sively presumed  that  the  court  had  jurisdiction  over  the  person 
of  the  petitioner  ?     Oalpin  v.  Page,  18  Wall.  350,  366. 

The  District  Court  is  a  court  of  general  criminal  jurisdiction 
over  that  part  of  the  Indian  Territory  where  the  oflfence  was 
committed,  and  all  presumptions  are  to  be  indulged  for  the 
purpose  of  supporting  its  judgments.  Rhode  Island  v.  Massor 
ehusetts,  12  Pet.  667,  718,  719. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

Petitioner  was  indicted  for  a  violation  of  the  third  section  of 
the  act  of  March  3,  1887,  24  Stat.  635,  c.  397, entitled  "An  act 
to  amend  an  act  entitled  ^  An  act  to  amend  section  fifty-three 
hundred  and  fifty-two  of  the  Bevised  Statutes  of  the  United 
States,  in  reference  to  bigamy,  and  for  other  purposes,'  ap- 
proved March  twenty-second,  eighteen  hundred  and  eighty- 
two."  The  section  reads  as  follows :  "  That  whoever  commits 
adultery  shall  be  punished  by  imprisonment  in  the  penitentiary 
not  exceeding  three  years;  and  when  the  act  is  committed 
between  a  married  woman  and  a  man  who  is  unmarried,  both 
parties  to  such  act  shall  be  deemed  guilty  of  adultery;  and 
when  such  act  is  committed  between  a  married  man  and  a 
woman  who  is  unmarried,  the  man  shall  be  deemed  guilty  of 
adultery."  Rev.  Stat.  sec.  5352,  to  which  this  is  an  amend- 
ment,  provided  for  the  punishment  of  bigamy  when  committed 
"in  a  Territory,  or  other  place  over  which  the  United  States 
have  exclusive  jurisdiction."  But  the  applicability  of  the  act 
of  March,  1887,  to  this  case  is  apparent  from  sec.  2145,  title 
28,  chapter  4,  entitled  "  Government  of  Indian  country,"  which 
reads  as  follows:   "Except  as  to  crimes  the  punishment  of 
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which  is  expressly  provided  for  in  this  Title,  the  general  laws 
of  the  United  States  as  to  the  punishment  of  crimes  committed 
in  any  place  within  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  except  the  District  of  Columbia,  shall  extend 
to  the  Indian  country." 

It  was  held  by  this  court  in  United  States  v.  HogerSy  4  How. 
567,  that  the  Indian  tribes  residing  within  the  territorial  limits 
of  the  United  States  are  subject  to  their  authority,  and  where 
the  country  occupied  by  them  is  not  within  the  limits  of  any 
one  of  the  States,  Congress  may,  by  law,  punish  any  offence 
committed  there,  no  matter  whether  the  offender  be  a  white 
man  or  an  Indian.  The  doctrine  of  this  case  was  subsequently 
reaffirmed  in  the  cases  of  the  Cherokee  Tobacco^  11  Wall.  616; 
United  States  v.  Kagama^  118  U,  S.  375,  and  Ex  parte  Crow 
Dog,  109  U.  S.  556. 

Did  the  case  rest  here  there  could  be  no  doubt  of  the  pro- 
priety of  this  conviction,  but  the  very  next  section,  2146,  as 
amended  by  the  act  of  February  18,  1875, 18  Stat.  316,  318,  c. 
80,  contains  an  important  qualification  to  the  general  language 
of  section  2145,  as  follows  :  "  The  preceding  section  shall  not 
be  construed  to  extend  to  [crimes  committed  by  one  Indian 
against  the  person  or  property  of  another  Indian,  nor  to]  any 
Indian  committing  any  offence  in  the  Indian  country  who  has 
been  punished  by  the  local  law  of  the  tribe,  or  to  any  case 
where,  by  treaty  stipulations,  the  exclusive  jurisdiction  over 
such  offences  is  or  may  be  secured  to  the  Indian  tribes  respec- 
tively." The  crime  charged  in  this  case  was  evidently  not 
one  committed  by  one  Indian  against  the  person  or  property 
of  another  Indian,  nor  is  there  any  evidence  that  Mayfield 
had  been  punished  by  the  local  law  of  the  tribe ;  indeed,  it  is 
admitted  that  there  is  no  Indian  law  punishing  the  crime  of 
adultery.  It  only  remains  to  consider  whether,  by  treaty  stipu- 
lation, exclusive  jurisdiction  over  the  offence  has  been  secured 
to  the  Indian  tribes. 

On  July  19,  1866,  a  treaty  was  concluded  between  the 
United  States  and  the  Cherokee  Nation,  14  Stat.  799,  the 
seventh  and  the  thirteenth  articles  of  which  are  pertinent  to 
this  case.    The  seventh  article  reads  as  follows :  "  The  United 
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States  court  to  be  created  in  the  Indian  Territory;  and  until 
such  court  is  created  therein,  the  United  States  District  Court, 
the  nearest  to  the  Cherokee  Nation,  shall  have  exclusive 
original  jurisdiction  of  all  causes  civil  and  criminal,  wherein 
an  inhabitant  of  the  district  hereinbefore  described  shall  be  a 
party,  and  where  an  inhabitant  outside  of  said  district,  in  the 
Cherokee  Nation,  shall  be  the  other  party,  as  plaintiff  or 
defendant  in  a  civil  cause,  or  shall  be  defendant  or  prosecutor 
in  a  criminal  case,  etc."  The  district  of  the  Cherokee  Nation 
referred  to  in  this  article,  is  described  in  the  fourth  article, 
and  is  known  as  the  Canadian  District.  It  is  admitted  that 
the  District  Court  for  the  Western  District  of  Arkansas  is  the 
nearest  to  the  Cherokee  Nation  ;  but  in  order  to  give  it  juris- 
diction it  is  not  only  necessary,  under  this  article,  that  an 
Inhabitant  of  the  district  shall  be  a  party,  (in  this  case  he  is  a 
party  defendant,)  but  that  the  other  party  (in  this  case  the 
prosecutor)  shall  be  ^^an  inhabitant  outside  of  said  district,  in 
the  Cherokee  Nation."  It  does  nol  appear,  however,  who  was 
the  prosecutor,  or  in  fact  that  there  was  any  one  who  could 
properly  be  so  termed.  The  party  with  whom  the  adultery 
is  claimed  to  have  been  committed  is  not  an  adverse,  but  a 
consenting  party.  Nor  is  there  any  evidence  before  us  that 
the  prosecution  was  instituted  by  the  wife  of  Mayfield,  if  tiie 
crime  of  adultery  could  be  considered  as  committed  against 
her.     Basaett  v.  United  States,  137  U.  S.  496,  506. 

The  thirteenth  article  of  the  same  treaty  provides  as  fol- 
lows: "The  Cherokees  also  agree  that  a  court  or  courts  may 
be  established  by  the  United  States  in  said  Territory,  with 
such  jurisdiction  and  organized  in  such  manner  as  may  be 
prescribed  by  law :  Provided,  That  the  judicial  tribunals  of 
the  nation  shall  be  allowed  to  retain  exclusive  jurisdiction  in 
all  civil  and  criminal  cases  arising  within  their  country  in 
which  members  of  the  nation,  by  nativity  or  adoption,  shall 
be  the  only  parties,  or  where  the  cause  of  action  shall  arise  in 
the  Cherokee  Nation,  except  as  otherwise  provided  in  this 
treaty."  Though  the  stipulation  does  not  show  that  Mayfield 
was  a  native  of  the  Cherokee  Nation,  it  does  show  that  he 
was  one-fourth  Indian  by  blood,  and  a  citizen  qf  the  Cherokee 
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tribe,  and  his  petition  alleges  that  he  has  resided  there  all  his 
life,  an  allegation  which,  taken  literally,  would  indicate  that 
he  was  born  there.  If  this  section  be  operative,  we  see  no 
reason  to  doubt  that  this  is  a  criminal  case  arising  within  the 
Cherokee  Nation,  in  which  an  adopted  member  of  the  nation 
is  the  only  party ;  and  that  it  also  falls  within  the  other  clause 
of  the  section,  as  a  case  where  the  cause  of  action  has  arisen 
in  the  Cherokee  Nation.  The  District  Court  held  that  the 
proviso  of  this  section  above  quoted  was  not  effective  until  a 
court  had  been  established  in  the  Indian  country,  ''  with  juris- 
diction over  offences  generally;"  and  that,  as  this  had  not 
been  done,  the  thirteenth  article  did  not  become  operative  ^^  as 
a  means  of  defining  the  jurisdiction  of  the  Indian  courts."  We 
are  unable  to  give  our  assent  to  this  conclusion.  On  March 
1,  1889,  Congress  passed  an  act  entitled  ^' An  act  to  establish 
a  United  States  court  in  the  Indian  Territory,  and  for  other 
purposes,"  25  Stat.  783,  c.  333,  with  criminal  jurisdiction  ex- 
tending over  the  Indian  Territory,  but  limited  to  cases  "not 
punishable  by  death  or  by  imprisonment  at  hard  labor." 
"While  the  crime  of  adultery  is  punishable  simply  in  the  peni- 
tentiary for  a  term  not  exceeding  three  years,  such  imprison- 
ment may,  under  chapter  9,  title  70,  of  the  Revised  Statutes, 
be  executed  in  a  penitentiary  where  hard  labor  is  exacted  of 
all  convicts,  and  it  follows  that  it  is,  in  effect,  imprisonment 
at  hard  labor,  and  therefore  not  within  the  jurisdiction  of  this 
newly  established  court.  Mo  parte  Earst&ndick^  93  U.  S.  396; 
In  re  MUU,  135  U.  S.  263. 

Now  if  the  establishment  of  any  court  at  all  were  necessary 
to  give  validity  to  the  proviso  of  the  thirteenth  article,  upon 
which  we  express  no  opinion,  we  think  the  establishment  of 
any  court  sitting  in  such  territory  under  the  direct  authority 
of  the  United  States,  and  having  a  general  jurisdiction,  is  ade- 
quate for  that  purpose.  Indeed,  the  object  of  the  proviso 
seems  to  be,  not  so  much  the  establishment  of  a  new  jurisdic- 
tion dependent  upon  the  happening  of  a  certain  event,  as  a 
recognition  of  a  jurisdiction  already  existing.  As  the  seventh 
article  of  the  treaty  limited  the  power  of  the  court  proposed  to 
be  created,  and  of  the  district  courts  already  existing,  to  cases 
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of  which  this  was  not  one,  it  would  seem  to  follow  that 
offences  not  there  described  were  intended  to  be  cognizable  in 
the  Indian  courts,  and  that  the  thirteenth  article  was  inserted 
as  a  further  declaration  or  recognition  of  that  fact. 

There  is,  however,  another  act  not  alluded  to  in  the  opinion 
of  the  District  Court,  passed  after  the  offence  is  alleged  to 
have  been  committed,  but  before  the  indictment  was  filed, 
which  contains  a  further  recognition  of  the  native  courts,  and 
is  pertinent  in  this  connection.  We  refer  to  the  act  of  May  2, 
1890,  26  Stat.  81,  c.  182,  entitled  "An  act  to  provide  a  tempo- 
rary government  for  the  Territory  of  Oklahoma,  to  enlarge  the 
jurisdiction  of  the  United  States  Court  in  the  Indian  Terri- 
tory, and  for  other  purposes."  The  thirtieth  section  of  this 
act  contains  the  following  proviso :  ^  That  the  judicial  tribu- 
nals of  the  Indian  nations  shall  retain  exclusive  jurisdiction  in 
all  civil  and  criminal  cases  arising  in  the  country  in  which 
members  of  the  nation  by  nativity  or  by  adoption  shall  be  the 
only  parties."  The  thirty-first  section  of  said  act  also  contains 
the  following  as  its  concluding  paragraph :  "  The  Constitution 
of  the  United  States  and  all  general  laws  of  the  United  States 
which  prohibit  crimes  and  misdemeanors  in  any  place  within 
the  sole  and  exclusive  jurisdiction  of  the  United  States,  except 
in  the  District  of  Columbia,  and  all  laws  relating  to  national 
banking  associations,  shall  have  the  same  force  and  effect  in 
the  Indian  Territory  as  elsewhere  in  the  United  States;  but 
nothing  in  this  act  shall  be  so  construed  as  to  deprive  any  of 
the  courts  of  the  civilized  nations  of  exclusive  jurisdiction  over 
all  cases  arising  wherein  members  of  said  nations,  whether  by 
treaty,  blood  or  adoption,  are  the  sole  parties,  nor  so  as  to 
interfere  with  the  right  and  power  of  said  civilized  nations  to 
punish  said  members  for  violation  of  the  statutes  and  laws 
enacted  by  their  national  councils  where  such  laws  are  not 
contrary  to  the  treaties  and  laws  of  the  United  States." 

The  policy  of  Congress  has  evidently  been  to  vest  in  the 
inhabitants  of  the  Indian  country  such  power  of  self-govern- 
ment as  was  thought  to  be  consistent  with  the  safety  of  the 
white  population  with  which  they  may  have  .come  in  contact, 
and  to  encourage  them  as  far  as  possible  in  raising  themselves 
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to  our  standard  of  civilization.  We  are  bound  to  recognize 
and  respect  such  policy  and  to  construe  the  acts  of  the  legisla- 
tive authority  in  consonance  therewith.  The  general  object 
of  these  statutes  is  to  vest  in  the  courts  of  the  nation  jurisdic- 
tion of  all  controversies  between  Indians,  or  where  a  member 
of  the  nation  is  the  only  party  to  the  proceeding,  and  to  re- 
serve to  the  courts  of  the  United  States  jurisdiction  of  all 
actions  to  which  its  own  citizens  are  parties  on  either  side. 

It  is  needless  to  say  that  the  fact,  if  it  be  a  fact,  that  the 
laws  of  the  Cherokees  make  no  provision  for  the  punishment 
of  the  crime  of  adultery,  would  not  extend  to  the  courts  of  the 
United  States  a  power  to  punish  this  crime  that  did  not  other- 
wise exist.  As  Mayfield  was  a  member  of  the  Cherokee  Nation 
by  adoption,  if  not  by  nativity,  and  was  the  sole  party  to  these 
proceedings,  we  think  it  is  clear  that  under  the  treaties  and 
acts  of  Congress  he  is  amenable  only  to  the  courts  of  the  na- 
tion, and  that  his  petition  should  be  granted. 

The  point  is  taken  in  the  brief  submitted  by  the  Attorney 
General  that  the  Supreme  Court  has  no  power  to  consider  this 
question  upon  an  application  for  a  writ  of  habeas  corpus.  This 
court  has  held,  however,  in  a  multitude  of  cases,  that  it  had 
power  to  inquire  with  regard  to  the  jurisdiction  of  the  inferior 
court,  either  in  respect  to  the  subject  matter  or  to  the  person, 
even  if  such  inquiry  involved  an  examination  of  facts  outside 
of,  but  not  inconsistent  with,  the  record.  Ex  parte  Yerger^ 
8  Wall.  85 ;  Ex  parte  Virginia,  100  U.  S.  339  ;  Ex  parte  Carll, 
106  U.  S.  521 ;  Ex  parte  Yarbrough,  110  U.  S.  651 ;  Ex  parte 
Bigelowj  113  U.  S.  328 ;  He  Nielsen,,  131  U.  S.  176 ;  Re  Savin, 
131  U.  S.  267.  In  Re  Cuddy,  131  U.  S.  280,  it  was  held 
directly,  that  where  the  petitioner  had  been  committed  for  a 
contempt,  he  was  at  liberty,  upon  application  for  a  writ  of 
habeas  corpus,  to  allege  and  prove  facts  not  contradictory  to 
tiie  record,  which  went  to  show  that  the  court  was  without 
jurisdiction. 

Upon  the  facts  of  this  case,  which  are  fully  discussed  in  the 
briefs  of  counsel,  the  petitioner  is  entitled  to  his  discharge. 
His  petition  for  &  writ  of  habeas  corpus  is  therefore 

OraMed. 
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REYNOLDS  v.  BURNS. 

APPEAL    FROM    THE    OIBOUIT    COUBT  OF  THE    UNITED    STATES    FOR 

THE  EASTERN   DISTRICT  OF   ARKANSAS. 

No.  864.    Sobmitted  April  30, 1881. — Deeided  May  85, 1891. 

This  case  is  dismissed  by  the  court  because  the  amount  inyolved  is  not  suf- 
ficient to  give  it  jurisdiction. 

This  was  a  bill  originally  filed  by  the  appellants  to  enjoin 
the  execution  and  enforcement  of  a  judgment  in  ejectment, 
wherein  Thomas  Burns  and  Martha  B.  Burns  were  plaintiffs, 
and  Daniel  Reynolds,  Levi  H.  Springer,  Samuel  F.  Halley, 
Hiliary  H.  Halley,  Watt  C.  Halley  and  Richard  Hurt  were 
defendants. 

It  appeared  from  the  bill  and  exhibits  that  on  June  22, 
1859,  one  John  J.  Bowie,  of  Chicot  County,  Arkansas,  died, 
leaving  a  will,  in  which,  after  bequeathing  $1000  to  his 
daughter,  Martha  B.  Leatherman  (subsequently  Martha  B. 
Bums),  in  full  of  her  share  of  the  estate,  he  left  the  rest  to  be 
equally  divided  between  his  wife,  America,  and  their  two  sons, 
John  R.  and  James  W.  Bowie,  appointing  his  wife  sole  execu- 
trix, with  a  further  provision  that  upon  the  death  of  the  wife 
her  estate  should  be  equally  divided  between  the  three  chil- 
dren, Martha,  John  and  James.  Both  sons  died  after  the 
death  of  the  father  and  before  the  estate  had  been  adminis- 
tered or  divided.  The  widow  took  out  letters  testamentary 
upon  the  estate,  and  proceeded  to  administer  the  same  to  a 
final  settlement  in  the  probate  court,  upon  which  settlement 
there  was  adjudged  to  be  a  balance  due  her  of  $623-l:.41.  It 
further  appeared  that  on  the  19th  of  November,  1866,  the 
said  America  A.  Bowie,  executrix,  executed  to  Zachariah  and 
Martha  B.  Leatherman,  his  wife,  a  deed  in  which,  after  stat- 
ing the  above  facts  and  her  wish  "  to  retire  from  the  manage- 
ment and  control  of  said  estate,  and  to  provide  for  her  comfort 
and  quiet  in  her  declining  years,"  she  conveyed  all  her  right 
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in  the  estate,  both  by  virtue  of  the  will  and  by  virtue  of  her 
being  the  mother  and  heir  of  her  sons,  John  and  James,  as 
well  as  all  her  claim  upon  such  estate  for  the  balance  found  to 
be  due  her  by  the  probate  court  in  the  final  settlement  of  such 
estate,  in  consideration  of  certain  live  stock  belonging  to  such 
estate,  and  a  covenant  on  the  part  of  Zachariah  Leatherman 
to  pay  her  an  annuity  of  $400  per  year  during  her  life,  the 
grantor  retaining  a  lien  upon  all  the  estate  for  the  payment 
of  such  annuity,  with  an  express  reservation  that  if  the 
grantee  should  fail  to  make  payment  of  any  instalment  of 
such  annuity  the  grantor  should  have  power  and  authority, 
upon  giving  thirty  days'  notice,  to  sell  enough  of  such  real 
estate  to  satisfy  such  of  said  instalments  as  should  be  due  and 
unpaid;  Leatherman  further  covenanting  that  the  grantor 
was  to  have  a  home  at  his  house  during  her  life,  or  that  he 
should  pay  her  $200  in  addition  to  the  annuity  in  case  be 
should  sell  his  present  home  and  the  grantor  should  not  wish 
to  remove  with  him,  and  to  take  care  of  and  provide  for  her 
during  her  life;  with  a  further  covenant  that  the  grantees 
should  take  immediate  possession  of  all  of  such  estate  and 
have  full  and  complete  control  of  the  same. 

The  bill  further  averred  that  at  the  time  of  the  execution  of 
said  deed  the  only  assets  remaining  unad ministered  consisted 
of  the  interest  of  such  estate  in  certain  lands ;  that  all  persons 
interested  in  the  estate  were  dead  except  Mrs.  Bowie  and  her 
daughter  Martha;  that  besides  her  life  interest  in  the  prop- 
erty, Mrs.  Bowie  had  said  judgment  in  the  probate  court  for 
$6234.4:1,  "for  which  all  the  said  property,  then  not  worth 
$6000,  was  under  the  law  primarily  liable  and  subject  to  be 
sold,". to  pay  such  balance;  that  she  was  then  in  possession  of 
such  property  and  entitled  to  retain  possession  thereof  until 
the  estate  was  finally  closed  and  her  judgment  paid,  so  far  as 
the  assets  of  the  estate  extended ;  that  she  also  had  an  interest 
as  heir  of  her  sons  in  certain  of  the  lands;  that  the  said 
Martha  had  no  real  or  equitable  interest  of  value  in  such 
lands,  as  the  same  were  not  worth  enough  to  pay  the  amount 
then  due  her  mother,  and  she  could  have  no  interest,  under 
the  will  or  otherwise,  except  her  legacy,  which  she  had  re- 
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oeived ;  that  she  was  the  owner  of  a  mere  naked  legal  title, 
subject  to  a  life  interest  in  one-third  part ;  that  possession  was 
delivered  under  the  aforesaid  deed  to  Martha  and  her  husband, 
who  acquired  the  possession  and  thus  acquired  a  good  title  to 
what  she  had  before  held  a  mere  naked  legal  title,  that  could 
have  been  extinguished  by  a  sale  to  pay  such  judgment  in 
favor  of  her  mother ;  that  after  the  said  Martha  and  her  hus- 
band entered  into  possession  of  said  property  under  their  pur- 
chase, they  or  she  alone,  thereafter,  and  prior  to  May  1,  1876, 
the  date  of  the  sale  to  these  plaintiffs,  sold  and  transferred  to 
various  parties  parts  of  the  land  so  acquired;  that  the  said 
Martha  and  her  husband  failed  to  pay' the  annuity  and  provide 
a  home  for  Mrs.  Bowie  as  arranged  for  in  said  deed,  and  in 
March,  1876,  there  then  being  due  and  unpaid  on  such  annuity 
over  $1300,  Mrs.  Bowie,  under  the  authority  contained  in  said 
deed,  advertised  that  she  would  sell  such  lands,  or  so  much 
thereof  as  would  be  necessary  to  pay  said  annuity,  and  at  such 
sale  the  plaintiffs  ^'  each  purchased  certain  tracts  or  parts  of 
said  lands,  and  paid  for  the  same  the  full  value  thereof  for  a 
good  title  thereto,  under  the  impression  and  belief  that  by 
such  purchase  they  acquired  a  good  title  to  so  much  of  said 
lands,"  the  said  Seynolds  purchasing  885  acres  for  $1180; 
Springer  purchasing  60  acres  for  $40.50 ;  and  the  defendant 
Halley  58  acres  for  $71 ;  each  of  the  plaintiffs  receiving  a  deed 
for  the  parts  purchased  by  them  from  Mrs.  Bowie  under  the 
power  contained  in  the  said  deed  to  the  Leathermans,  and 
each  entered  into  possession ;  that  the  proceeds  of  such  sale 
paid  by  the  plaintiffs  went  to  the  support  of  Mrs.  Bowie; 
that  after  this  money  had  been  expended  to  pay  the  annuity 
contracted  to  be  paid  by  the  said  Martha,  she  sought,  by 
ejectment,  to  recover  back  the  lands  to  which  she  could  in  no 
event  be  equitably  entitled  except  upon  payment  of  the  money 
due  her  mother,  bringing  suit  upon  her  naked  legal  title,  when 
in  fact  she  had  no  equitable  or  just  title  to  the  same,  and 
could  have  none  except  after  the  payment  of  the  debts  and 
expenses  of  administration;  and  that  to  enforce  such  judg- 
ment would  in  effect  make  these  plaintiffs  support  Mrs.  Bowie 
and  give  to  Martha  the  property  which  was  originally  in  the 
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hands  of  Mrs.  Bowie  for  her  support,  and  only  conveyed  by 
her  upon  the  promise  of  support,  as  the  consideration  for  such 
conveyance.  Wherefore  plaintiffs  prayed  an  injunction  against 
the  execution  and  enforcement  of  such  judgment  in  eject- 
ment. 

Defendants  interposed  a  general  den^urrer  to  the  bill,  which 
was  sustained  and  the  bill  dismissed.  Plaintiffs  appealed  to 
this  court. 

Mr,  F.  W.  Gompton  for  appellants. 

Mr.  U.  M,  Rose  and  Mr.  G.  B,  Rose  for  appellees. 

Mr.  Justice  Brown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  object  of  this  bill  is  to  enjoin  the  enforcement  of  a 
judgment  in  ejectment  upon  the  ground  that,  while  the  plain- 
tiffs in  such  judgment  held  the  legal  title  to  the  lands  in  dis- 
pute, the  equitable  title  was  in  the  defendants,  the  plaintiffs  in 
this  bill.  Curtly  stated,  the  facts  are,  that  America  A.  Bowie^ 
the  widow  and  executrix  of  her  husband,  John  W.  Bowie,  who 
was  also  heir-at-law  to  her  two  sons,  and  a  creditor  of  the 
estate  of  her  husband  to  the  amount  of  $6234.41,  executed  a 
deed  of  her  interest  in  his  estate  to  her  daughter,  Martha  B. 
Leatherman,  (now  Burns,)  upon  condition  that  the  grantee 
should  pay  her  an  annuity  of  $400  per  year,  and  provide  her 
with  a  home  during  her  life,  and  with  a  reservation  of  power 
to  sell,  upon  thirty  days'  notice,  in  case  of  failure  to  perform 
the  condition.  The  grantee  did  not  pay  the  annuity  or  per- 
form her  covenants,  and  Mrs.  Bowie,  without  taking  any  steps 
to  obtain  the  annulment  of  the  deed,  or  the  reconveyance  of 
the  property,  assumed  to  sell  under  the  power  contained  in  the 
deed,  and  did  sell  at  public  auction  to  the  plaintiff  Reynolds 
one  parcel,  for  $1180 ;  to  the  plaintiff  Springer,  another,  for 
$40.50;  to  the  plaintiff  Halley,  another,  for  $71,  all  of  whom 
received  their  deeds  and  entered  into  possession.  Mrs.  Burns 
and  her  husband  thereupon  brought  ejectment  and  obtained 
judgment,  to  enjoin  which  this  bill  was  filed. 


DENNY  V.  PIRONI.  121 

Statement  of  the  Case. 

From  this  brief  statement  of  faots  it  is  entirely  dear  that 
this  coart  has  no  jurisdiction  of  the  appeal.  There  is  no  alle- 
gation or  proof  of  the  value  of  the  property  recovered  in  the 
ejectment  suit,  the  only  showing  being  that  the  aggregate 
amount  paid  by  the  three  plaintiffs  for  their  parcels  was 
$1291.50.  The  only  allegation  of  value  is  that  the  whole 
estate  was  '^  not  worth  $6000,"  though  how  much  less  it  was 
worth  is  not  stated.  It  further  appears  that  plaintiffs'  deeds 
did  not  cover  the  whole  of  such  estate,  and  that  the  amount 
due  and  unpaid  upon  the  annuity  at  the  time  these  sales  were 
made  was  about  $1300. 

Under  no  possible  theory  can  the  case  be  said  to  involve  the 
amount  exceeding  $5000  requisite  to  give  this  court  jurisdic- 
tion, and  the  appeal  must  therefore  be 

Dismissed. 
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ESBOB  TO  THB    CIECUIT    COUBT    OF   THE    UNITED    STATES    FOB    THE 

KOBTHEBN   DISTBIOT  OF  TEXAS. 

Ko.  1661.    Babmitted  April  27, 1891.  —  Decided  May  25, 1891. 

When  the  pleadings  in  an  action  in  a  Circuit  Conrt  of  the  United  States  fail 
to  show  averments  of  diverse  citizenship  necessary  to  give  tlie  court 
jurisdiction,  the  fault  cannot  be  cured  by  making  such  an  averment  in 
a  remittitur  by  the  plaintiff  of  a  portion  of  the  judgment. 

While  it  is  not  necessary  that  the  essential  facts,  necessary  to  give  a  Cir- 
cuit Conrt  jurisdiction  on  the  ground  of  diverse  citizenship  should  be 
averred  in  the  pleadings,  they  must  appear  in  such  papers  as  properly 
constitute  the  record  on  which  judgment  is  entered,  and  not  in  averments 
which  are  improperly  and  surreptitiously  Introduced  into  the  record  for 
the  purpose  of  healing  a  defect  In  this  particular. 

The  cases  on  this  subject  reviewed. 

This  was  a  writ  of  error  sued  out  under  the  aot  of  February 
25,  1889,  25  Stat.  693,  c.  236,  allowing  a  writ  of  error  in  all 
cases  involving  the  jurisdiction  ot  the  Circuit  Court. 

The  action  was  brought  by  the  defendants  in  error  against 
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Denny,  one  of  the  plaintiffs  in  error,  to  recover  certain  wines 
purchased  of  the  plaintiffs  by  one  Momand  through  the 
alleged  fraudulent  device  of  Denny,  who  subsequently  seized 
such  wines  upon  an  attachment  of  his  own  against  Momand. 
The  only  averment  of  citizenship,  requisite  to  give  jurisdic- 
tion, was  contained  in  the  following  allegation  : 

"  1.  That  petitioners,  who  are  hereinafter  styled  plaintiffs, 
are  and  were  at  the  times  of  the  accrual  of  the  causes  of 
action  hereinafter  stated,  a  mercantile  firm,  composed  as 
aforesaid,  engaged  in  the  wholesale  wine  and  liquor  business 
in  the  city  and  county  of  Los  Angeles,  California,  where  both 
of  said  plaintiffs  also  reside ;  that  defendant  is  a  resident  citi- 
zen of  Dallas  County,  Texas,  within  the  Northern  Judicial 
District  of  Texas." 

The  case  went  to  trial  upon  this  allegation,  and  a  judgment 
was  recovered  against  Denny  and  the  sureties  upon  his  replevin 
bond  for  $2224.70,  the  value  of  the  property,  besides  $238.29 
damages,  with  interest  and  costs.  Motion  was  made  for  a 
new  trial  February  23, 1891,  upon  alleged  errors  in  the  instruc- 
tion of  the  court  and  in  the  verdict  of  the  jury,  and  was  denied. 
Upon  the  same  day  a  motion  was  made  in  arrest  of  the  judg- 
ment, which  had  already  been  entered,  upon  the  ground  that 
there  was  no  allegation  in  the  petition  showing  that  plaintiffs 
and  defendant  were  citizens  of  different  States,  and  no  allega- 
tion to  show  that  the  court  had  jurisdiction.  Upon  the  next 
day  the  plaintiffs  filed  the  following  remittitur : 

"  Now  at  this  time  come  Pironi  &  Slatri,  a  firm  and  copart- 
nership, composed  of  C.  B.  Pironi  and  F.  Slatri,  the  plaintiffs 
in  the  above-numbered  and  entitled  cause,  each  of  whom  is 
now  and  was  at  the  date  of  the  institution  of  this  suit,  a  citi- 
zen of  the  State  of  California,  and  a  resident  of  the  city  and 
county  of  Los  Angeles,  in  said  State  of  California,  and  show 
to  the  court  that  they,  on  the  21st  day  of  February,  1891, 
recovered  a  judgment  against  the  defendant,  J.  C.  Denny,  who 
was  at  the  date  of  the  institution  of  this  suit  a  citizen  of  the 
State  of  Texas,  and  a  resident  of  the  city  of  Dallas,  in  said 
State  of  Texas,  within  the  Northern  Judicial  District  of  Texas, 
for  certain  personal  property  of  the  value  of  $2224.70,  and  also 
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damages  for  its  detention  in  the  sum  of  $238.29,  besides  inter- 
est and  costs ;  and  said  plaintiffs  now  in  open  court  remit  the 
snm  of  five  dollars  to  and  from  the  said  sum  of  $238.29,  the 
damages  awarded  in  said  judgment  aforesaid;  and  plaintiffs 
pray  that  this  remittitur  may  be  noted  on  the  docket  and 
entered  in  the  minutes,  and  that  execution  may  issue  in  due 
course  for  the  balance  of  said  judgment  after  deducting  said 
sum  of  five  dollars  now  here  remitted  from  the  damages 
adjudged  as  aforesaid." 

Upon  the  filing  of  this  document  an  order  was  made  that 
^  said  remittitur  be  noted  on  the  docket  and  filed  herein  as  a 
part  of  the  record  of  this  cause,  and  that  the  said  sum  of  five 
dollars  be,  and  the  same  is  hereby,  remitted  from  the  judgment 
of  $238.29,  assessed  and  adjudged  as  damages  in  said  original 
judgment  herein  entered  on  February  21, 1891 ;  and  it  is  fur- 
ther ordered  that  execution  issue  for  the  balance  onlv  of  said 
original  judgment  after  deducting  the  said  amount  of  five  dol- 
lars so  here  remitted."  An  order  was  also  made  denying  the 
motion  in  arrest  of  judgment,  and  a  bUl  of  exceptions  was 
settled  setting  forth  the  above  facts. 

Mr.  John  Johns  for  plaintiffs  in  error. 

Mr.  W,  HaUett  Phillips  for  defendants  in  error. 

Me.  Justice  Brown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  only  averment  of  the  plaintiffs'  citizenship  appearing 
in  the  record  prior  to  the  remittitur  is  contained  in.  the  first 
aUegation  of  the  petition,  that  "  the  petitioners,  who  are  here- 
inafter styled  plaintiffs,  are  and  were  at  the  times  of  the 
accrual  of  the  causes  of  action  hereinafter  stated,  a  mercantile 
firm,  composed  as  aforesaid,  engaged  in  the  wholesale  wine 
and  liquor  business  in  the  city  and  county  of  Los  Angeles, 
California,  where  both  of  said  plaintiffs  also  reside."  That  an 
averment  of  residence  is  not  the  equivalent  of  an  averment  of 
citizenship,  and  is  insufficient  to  give  the  Circuit  Court  jurisdic- 
tion, has  been  settled  in  a  multitude  of  cases  in  this  court: 
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Parker  v.  Overmmty  18  How.  137 ;  Robertson  v.  Cease^  97  U.  S. 
646 ;  Everhart  v.  HuntsviUe  CoUege^  120  U.  S.  223 ;  JUenard  v. 
Goffgan,  121  U.  S.  253 ;  and  in  case  of  a  defective  averment  in 
this  particular  the  judgment  will  be  reversed  by  this  court 
upon  its  own  motion,  and  the  case  remanded ;  Peper  v.  Por- 
dyce,  119  U.  S.  469 ;  Everhart  v.  HuntsmOe  CoUege,  120  U.  S. 
223;  Mena/rd  v.  Goggan^  121  U.  S.  253.  A  case  cannot  be 
amended  here  so  as  to  show  jurisdiction,  but  the  court  below, 
in  its  discretion,  may  allow  it  to  be  done  where  the  suit  was 
instituted  in  the  Circuit  Court;  Continental  Insurcmce  Comr 
pany  v.  RhoadSy  119  U.  S.  237 ;  HaUted  v.  Buster^  119  U.  S. 
341. 

This  judgment  then  depends  for  its  validity  wholly  upon 
the  question  whether  the  mere  recital  of  the  citizenship  of  the 
parties  in  the  remittitur  is  such  an  incorporatioR  of  the  same 
into  the  record  as  obviates  the  objection  to  the  original  peti- 
tion and  supports  the  judgment.  It  has  been  repeatedly  held 
that  it  was  not  necessary  for  the  averment  to  appear  in  the 
pleadings,  but  that  the  statute  was  complied  with  if  it  appeared 
in  any  part  of  the  record.  Thus  in  Railway  Company  v.  Ranv- 
sey,  22  Wall.  322,  328,  which  was  a  case  removed  from  a  state 
court,  the  averment  of  citizenship  did  not  appear  in  the  plead- 
ings, but  the  parties,  by  stipulation  and  agreement  placed  on 
file,  and  made  part  of  the  record,  admitted  that  the  cause  was 
brought  into  the  Circuit  Court  by  transfer  from  the  state  court 
in  accordance  with  the  statutes  in  such  case  provided.  By  the 
same  stipulation  it  was  made  to  appear  that  all  the  original 
files  in  the  cause  had  been  destroyed  by  fire.  The  court  held 
that,  while  consent  of  parties  cannot  give  the  courts  of  the 
United  States  jurisdiction,  they  may  admit  facts  which  show 
jurisdiction,  and  the  courts  may  act  judicially  upon  such  ad- 
mission, and  that  it  would  be  presumed  that  the  petition  for 
removal  stated  facts  sufficient  to  entitle  the  party  to  have  the 
transfer  made.  Said  the  Chief  Justice,  speaking  for  the  court : 
"  As  both  the  court  and  the  parties  accepted  the  transfer,  it 
cannot  for  a  moment  be  doubted  that  the  files  did  then  con- 
tain conclusive  evidence  of  the  existence  of  the  jurisdictional 
facts."    In  Briges  v.  Sperry^  95  TJ.  S.  401,  the  bill  showed  no 
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jurisdiction  in  the  Circuit  Court ;  but  as  the  proceedings  in  the 
state  court,  which  were  held  to  be  properly  part  of  the  record, 
showed  that  the  case  was  removed  from  the  state  court  to  the 
Federal  court  on  account  of  the  citizenship  of  the  parties,  the 
jurisdiction  was  sustained.  The  same  ruling  was  made  in 
Steamship  Company  v.  Tugrnxm^  106  U.  S.  118.  In  Bondvr 
rant  v.  WaUon^  103  U.  S.  281,  the  record  showed  that  the 
husband  of  the  original  defendant,  of  whose  will  she  was  the 
executrix,  was  at  the  time  of  his  death,  and  for  many  years 
before  had  been,  a  citizen  of  Mississippi,  and  the  court  held 
that  it  necessarily  followed  that  the  defendant  was  a  citizen  of 
such  State  at  the  time  of  her  husband's  death,  which  took 
place  before  the  filing  of  the  petition  in  the  case,  and  that  as 
it  also  appeared  that  she  was  a  citizen  of  the  same  State  at 
the  time  of  the  commencement  of  the  suit  against  her,  the 
jurisdiction  should  be  sustained. 

While  these  cases  settle  the  principle  that  it  is  not  necessary 
that  the  essential  facts  shall  be  averred  in  the  pleadings,  tbey 
show  that  they  must  appear  in  such  papers  as  properly  consti- 
tute the  record  upon  which  judgment  is  entered,  and  not  in 
averments  which  are  improperly  and  surreptitiously  intro- 
duced into  the  record  for  the  purpose  of  healing  a  defect  in 
this  particular.  Thus  in  JRohertson  v.  Cease^  97  U.  S.  646,  it 
was  claimed  by  counsel  to  be  apparent,  or  to  be  fairly  inferred 
from  certain  documents  or  papers  copied  into  the  transcript, 
that  the  plaintiff  was  at  the  time  of  the  commencement  of  the 
action,  a  citizen  of  Illinois.  Among  these  documents  was  a 
notice  of  an  application  for  a  commission  to  examine  witnesses, 
among  whom  was  the  plaintiff,  described  as  residing  in  the 
county  of  Mason,  State  of  Illinois ;  and  there  was  a  deposition 
of  his,  which  began  as  follows:  "My  name  is  Henry  Cease; 
residence.  Mason  County,  Illinois."  Under  the  doctrine  of  the 
cases  before  cited  it  was  contended  that  the  citizenship  of  Cease 
was  satisfactorily  shown  by  these  documents,  which  it  was  in- 
sisted were  a  part  of  the  record.  "But,"  said  the  court,  "this 
position  cannot  be  maintained.  It  involves  a  misapprehension 
of  our  former  decisions.  When  we  declared  that  the  record, 
other  than  the  pleadings,  may  be  referred  to  in  this  court,  to 
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ascertain  the  oitizenstiip  of  the  parties,  we  alluded  only  to  such 
portions  of  the  transcript  as  properly  constituted,  the  record 
upon  which  we  must  base  our  final  judgment,  and  not  to 
papers  which  have  been  improperly  inserted  in  the  transcript. 
Those  relied  upon  here  to  supply  the  absence  of  distinct  aver- 
ments in  the  pleadings  as  to  the  citizenship  of  Cease,  clearly 
do  not  constitute  any  legitimate  part  of  the  record." 

In  the  case  under  consideration,  the  remittitur  formed  no 
proper  part  of  the  judgment  record,  and  the  recital  of  citizen- 
ship formed  no  proper  part  of  the  remittitur.  Undoubtedly  pro- 
ceedings subsequent  to  the  judgment  are  admissible  to  show 
what  action  has  been  taken  upon  such  judgment,  as  for  in- 
stance, that  it  has  been  vacated,  stayed,  amended,  modified 
or  paid,  that  execution  has  been  issued  upon  it,  or  that  a  part 
of  it  has  been  remitted,  but  such  proceedings  cannot  be  intro- 
duced to  validate  a  judgment  void  for  the  want  of  jurisdic- 
tion. Kot  only  is  the  remittitur  in  this  case  open  to  this 
objection,  but  it  appears  upon  its  face  not  to  have  been  filed 
in  good  faith,  but  for  the  sole  purpose  of  introducing  the  aver- 
ment of  citizenship;  in  other  words  this  averment  is  the 
object,  and  the  remittitur  the  incident.  Bemittiturs  are  used 
where  the  judgment  has  been  accidentally  entered  for  a  larger 
amount  than  was  due,  or  occasionally  to  forestall  an  appeal: 
Pcbcifio  JEtpres8  Cornpany  v.  MaZin^  132  U.  S.  6S1,  but  never 
to  give  jurisdiction  where  it  is  not  otherwise  shown.  As  well 
might  it  be  contended  that  the  difficulty  could  be  surmounted 
by  filing  an  affidavit  subsequent  to  judgment.  In  either  case 
it  would  be  impossible  for  the  defendant  to  take  issue  upon  it, 
or  to  submit  it  to  the  court  or  jury  as  upon  a  plea  in  abate- 
ment. 

The  judgment  of  the  court  belcw  must  he  reversed^  and  the 
case  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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ST.  LOUIS  AND  SAN  FRANCISCO  RAILWAY  COM- 
PANY V.  McBRIDE. 

EBKOB  TO  THB    OIBOUIT    OOUBT    OF    THE    UNITED    STATES    FOB   THE 

WESTERN   DISTRICT  OF  ARKANSAS. 

No.  1712.    Submitted  May  11, 1801.  —  Decided  May  26, 1801. 

The  only  qnestion  open  in  a  case  brought  up  under  the  act  of  February  25, 
1889,  25  Stat.  693,  c.  236,  where  the  judgment  does  not  exceed  95000,  Is 
the  question  of  jurisdiction  of  the  court  below. 

In  the  Indian  Territory  a  right  of  action  survives  against  a  railroad  com- 
pany inflicting  injuries  upon  a  passenger  which  result  in  death. 

When  a  defendant  sued  in  a  Circuit  Court  of  the  United  States  appears  and 
pleads  to  the  merits,  he  waives  any  right  to  challenge  thereafter  the 
jurisdiction  of  the  court  on  the  ground  that  the  suit  has  been  brought  in 
the  wrong  district. 

The  case  is  stated  in  the  opinion. 

Mr,  Oeorge  R.  Peck^  Mr,  E,  D.  Kenna^  Mr,  A.  T.  Britton 
and  Mr.  A.  B.  Browne  for  plaintiff  in  error. 

Mr.  A.  H,  Oarla/nd  for  defendants  in  error. 

Mb.  Justice  Bbeweb  delivered  the  opinion  of  the  court. 

This  was  an  action  commenced  by  the  filing  of  a  complaint 
on  September  19,  1890,  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas.  The  defendants 
in  error  were  plaintiffs  below.  They  alleged  that  they  were 
respectively  the  widow  and  children  of  James  A.  MoBride, 
deceased,  and  his  next  of  kin  and  heirs  at  law,  and  that  there 
were  no  personal  representatives  of  the  said  deceased.  They 
further  alleged  that  they  were  citizens  and  residents  of  the 
Western  District  of  Arkansas;  that  the  railway  defendant 
was  a  corporation  and  citizen  of  the  State  of  Missouri,  doing 
business  in  the  State  of  Arkansas  and  the  Indian  Territory, 
owning,  maintaining  and  operating  a  line  of  railway  through 
said  States  and  Territory ;  that  on  the  20th  day  of  July,  1890, 
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the  deceased,  James  A.  McBride,  was  in  the  employ  of  defend- 
ant; and  that  on  that  day,  and  in  the  Indian  Territory,  while 
at  work  as  a  brakeman  on  a  freight  train,  he  was,  through  the 
negligence  of  said  defendant,  so  injured  that  on  the  22d  day 
of  July  he  died.  The  complaint  further  disclosed  the  circum- 
stances under  which  the  accident  occurred ;  alleged  the  depend- 
ence of  the  plaintiffs  upon  the  deceased  for  support :  and  prayed 
judgment  for  twenty  thousand' dollars  damages. 

The  record  contains  no  process,  or  service  thereof.  On  the 
4:th  day  of  November,  1890,  the  defendant  filed  a  demurrer, 
on  three  grounds,  as  follows:  "1st.  Because  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant.  2d.  Because  the 
court  has  no  jurisdiction  of  the  subject  matter  of  the  action. 
8d.  Because  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  This  demurrer  was  overruled ; 
and  in  January,  1891,  a  trial  was  had,  resulting  in  a  verdict 
for  plaintiffs  in  the  sum  of  four  thousand  dollars.  No  answer 
appears  in  the  record,  though  it  is  proper  to  say  that  counsel 
for  defendants  in  error,  in  their  brief,  state  that  service  of  pro- 
cess w£ts  made  upon  the  defendant  by  delivering  a  copy  to  its 
station  agent  at  Fort  Smith,  Arkansas ;  and  that  an  answer 
was  filed  denying  the  defendant's  negligence,  and  setting  up 
also  contributory  negligence  on  the  part  of  the  deceased,  but 
not  denying  any  of  the  allegations  in  respect  to  the  citizenship 
and  residence  of  the  parties.  The  fact  of  an  answer  seems 
also  to  be  implied  from  the  record  of  the  trial,  which  recites 
that  "  after  all  the  evidence  had  been  introduced  by  both  par- 
ties to  maintain  their  respective  issues,  etc."  Judgment  was 
entered  on  the  verdict  for  the  sum  of  four  thousand  dollars, 
and  of  this  judgment  plaintiff  in  error  complains. 

As  the  judgment  did  not  exceed  five  thousand  dollars,  the 
case  can  only  come  to  this  court  on  the  question  of  the  juris- 
diction of  the  Circuit  Court.  25  Stat.  693,  c.  236 ;  MoGormick 
Harvesting  Machine  Co,  v.  Walthers^  134  U.  S.  41. 

The  action  was  one  to  recover  money,  the  sum  claimed  being 
in  excess  of  two  thousand  dollars,  and  was  between  citizens 
of  different  States,  and  was  brought  in  the  district  and  State 
of  the  residence  of  the  plaintiffs..    It  was  a  case,  therefore. 
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within  the  general  jurisdiction  of  the  Circuit  Courts  of  the 
'  United  States,  under  section  1  of  chapter  866,  25  Stat.  433 ; 
and  if  the  jurisdiction  was  founded  only  on  the  fact  that  the 
action  was  between  citizens  of  different  States  it  was  brought 
in  the  Circuit  Court  of  a  proper  district. 

The  contention  of  plaintiff  in  error  is,  that  the  jurisdiction 
is  not  founded  only  on  the  matter  of  diverse  citizenship,  but 
that  it  is  an  action  based  upon  a  statute  of  the  United  States, 
and  to  enforce  a  right  given  solely  by  such  statute,  and  is 
therefore  one  which  must  be  brought  in  the  district  of  which 
the  defendant  was  an  inhabitant.  Its  contention  goes  further 
than  this.  It  insists  that  under  a  proper  construction  of  the 
United  States  statutes  there  was  no  cause  of  action  existing 
in  favor  of  the  plaintiffs.  It  will  be  observed  that  the  action 
is  one  to  recover  damages  for  the  wrongful  acts  of  defendant, 
in  causing  the  death  of  the  husband  and  father  of  the  respec- 
tive plaintiffs.  Such  an  action  did  not  survive  at  common  law. 
The  wrongful  acts  of  defendant  were  done  in  the  Indian  Terri- 
tory. On  May  2,  1890,  an  act  was  passed  by  Congress  with 
respect  to  the  Territory  of  Oklahoma  and  the  Indian  Terri- 
tory. Act  of  May  2,  1890,  26  Stat.  81,  c.  182.  The  31st  sec- 
tion extended  over  the  Indian  Territory  the  provisions  of 
certain  specified  statutes  of  Arkansas,  among  them  one  chap- 
ter relating  to  ^'  pleadings  and  practice,  chapter  119 ; "  and 
in  that  chapter,  by  sections  5225  and  5226,  it  is  provided  that 
.  in  case  of  injuries  causing  death,  a  right  of  action  survives, 
the  statute  being  substantially  like  that  now  in  force  in  most 
States  of  the  Union.  The  plaintiff  in  error  contends  that  the 
effect  of  the  act  of  Congress  extending  this  chapter  over  the 
Indian  Territory  was  not  to  put  in  force  therein  all  its  sections, 
but  only  those  relating  to  pleadings  and  practice ;  and  that, 
therefore,  there  being  no  other  law  than  the  common  law  in 
force  in  the  Indian  Territory,  the  complaint  stated  no  cause 
of  action.  And  further,  as  heretofore  stated,  that,  if  those 
sections  in  respect  to  the  surviving  of  actions  were  extended 
to  the  Territory,  the  action  was  founded  on  the  statute  of  the 
United  States  alone,  and  such  an  action  must  be  brought  in 
the  district  of  which  the  defendant  is  an  inhabitant. 
VOL.  cxu— 9 
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The  first  of  these  questions  is  not  open  to  inquiry  in  this 
case.  The  complaint  making  no  reference  to  the  Federal 
statute,  alleges  wrongful  acts  on  the  part  of  the  defendant, 
and  prays  to  recover  damages  therefor.  Whether  upon  those 
facts  the  plaintiffs  are  entitled  to  recover  is  not  a  matter  of 
jurisdiction,  but  one  of  the  merits  of  the  controversy.  Sup- 
pose in  a  State  where  there  is  no  statute  providing  for  the 
surviving  of  such  an  action  a  suit  is  brought  by  the  widow 
and  children  of  a  deceased  person,  alleging  that  his  death  was 
caused  by  the  wrongful  act  of  the  defendant,  and  the  defend- 
ant having  been  served  with  process  enters  its  appearance  and 
denies  all  liability,  and  the  trial  court  improperly  holds  that 
there  was  liability  and  renders  judgment  for  damages,  is  there 
anything  other  than  a  matter  of  erroneous  ruling  upon  the 
merits  ?  Could  it  be  held  that  the  court  had  no  jurisdiction, 
no  right  to  hear  and  determine  the  controversy  between  the 
parties  ?  So,  here,  whether  there  was  or  was  not  a  statute  in 
force  in  the  Indian  Territory,  providing  that  an  action  should 
survive  in  case  of  death,  and  whether  upon  the  facts  stated  in 
the  complaint  the  plaintiffs  had  a  cause  of  action  against  the 
defendant,  were  questions  entering  into  the  merits  of  the  con- 
troversy, and  not  matters  affecting  the  jurisdiction  of  the 
court.  If  it  had  jurisdiction  of  the  parties,  it  had  the  right  to 
inquire  and  determine  whether  upon  those  facts  the  plaintiffs 
were  entitled  to  judgment. 

Neither  can  the  other  contention  of  plaintiff  in  error  be 
sustained.  Assuming  that  service  of  process  was  made,  al- 
though the  record  contains  no  evidence  thereof,  and  that  the 
defendant  did  not  voluntarily  appear,  its  first  appearance  was, 
not  to  raise  the  question  of  jurisdiction  alone,  but  also  that  of 
the  merits  of  the  case.  Its  demurrer,  as  appears,  was  based 
on  three  grounds:  Two  referring  to  the  question  of  jurisdic- 
tion, and  the  third,  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  There  was,  there- 
fore, in  the  first  instance,  a  general  appearance  to  the  merits. 
If  the  case  was  one  of  which  the  court  could  take  jurisdiction, 
such  an  appearance  waives  not  only  all  defects  in  the  service, 
but  all  special  privileges  of  the  defendant  in  respect  to  the 
particular  court  in  which  the  action  is  brought. 
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The  first  part  of  section  1  of  the  act  of  1887,  as  amended  in 
1888,  gives,  generally,  to  the  Circuit  Courts  of  the  United 
States  jurisdiction  of  controversies  between  citizens  of  differ- 
ent States  where  the  matter  in  dispute  exceeds  the  sum  of  two 
thousand  dollars  exclusive  of  interest  and  costs.  Such  a  con- 
troversy was  presented  in  this  complaint.  It  was,  therefore,  a 
controversy  of  which  the  Circuit  Courts  of  the  United  States 
have  jurisdiction.  Assume  that  it  is  true,  as  defendant  alleges, 
that  this  is  not  a  case  in  which  jurisdiction  is  founded  only  on 
the  fact  that  the  controversy  is  between  citizens  of  different 
States,  but  that  it  comes  within  the  scope  of  that  other  clause, 
which  provides  that  "no  civil  suit  shall  be  brought  before 
either  of  said  courts,  against  any  person,  by  any  original  pro- 
cess or  proceeding,  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,"  still  the  right  to  insist  upon  suit  only  in  the 
one  district  is  a  personal  privilege  which  he  may  waive,  and 
he  does  waive  it  by  pleading  to  the  merits.  In  Ex  parte  Scholr 
lenberger,  96  U.  S.  369,  378,  Chief  Justice  Waite  said:  "The 
act  of  Congress  prescribing  the  place  where  a  person  may  be 
sued  is  not  one  affecting  the  general  jurisdiction  of  the  courts. 
It  is  rather  in  the  nature  of  a  personal  exemption  in  favor  of 
a  defendant,  and  it  is  one  which  he  may  waive."  The  judiciary 
act  of  1789,  §  11,  1  Stat.  79,  besides  giving  general  jurisdiction 
to  Circuit  Courts  over  suits  between  citizens  of  different  States, 
further  provided,  generally,  that  no  civil  suit  should  be 
brought  before  either  of  said  courts,  against  an  inhabitant  of 
the  United  States,  by  any  original  process,  in  any  other  dis- 
trict than  that  of  which  he  was  an  inhabitant,  or  in  which 
he  should  be  found.  In  the  case  of  Toland  v.  Sprague^  12 
Pet.  300,  330,  it  appeared  that  the  defendant  was  not  an  in- 
habitant of  the  State  in  which  the  suit  was  brought,  nor  found 
therein.  In  that  case  the  court  observed  :  "  It  appears  that 
the  party  appeared  and  pleaded  to  issue.  Now,  if  the  case 
were  one  of  a  want  of  jurisdiction  in  the  court,  it  would  not, 
according  to  well-established  principles,  be  competent  for  the 
parties  by  any  acts  of  theirs  to  give  it.  But  that  is  not  the 
case.  The  court  had  jurisdiction  over  the  parties  and  the 
matter  in  dispute ;  the  objection  was  that  the  party  defendant. 
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not  being  an  inhabitant  of  Pennsylvania,  nor  found  therein, 
personal  process  could  not  reach  him.  ...  JSow,  this  was 
a  personal  privilege  or  exemption,  which  it  was  competent  for 
the  party  to  waive.  The  cases  of  Pollard  v.  Dwi^ht^  4  Cranch, 
421,  and  Barry  v.  Foyles^  1  Pet.  311,  are  decisive  to  show 
that,  after  appearance  and  plea,  the  case  stands  as  if  the  suit 
were  brought  in  the  usual  manner.  And  the  first  of  these 
cases  proves  that  exemption  from  liability  to  process,  and  that 
in  case  of  foreign  attachment,  too,  is  a  personal  privilege, 
which  may  be  waived,  and  that  appearing  and  pleading  will 
produce  that  waiver."  In  Lexington  v.  BuUer^  14  Wall.  282, 
the  jurisdiction  of  the  Circuit  Court  over  a  controversy  be- 
tween citizens  of  different  States  was  sustained  in  a  case  re- 
moved  from  the  state  court,  although  it  was  conceded  that 
the  suit  could  not  have  been  commenced  in  the  first  instance 
in  the  Circuit  Court.  See  also  Claflm  v.  ComvMmweaUh  Ins. 
Oo.,  110  U.  S.  81. 

Without  multiplying  authorities  on  this  question,  it  is  obvi- 
ous that  the  party  who  in  the  first  instance  appears  and  pleads 
to  the  merits  waives  any  right  to  challenge  thereafter  the 
jurisdiction  of  the  court  on  the  ground  that  the  suit  has  been 
brought  in  the  wrong  district.  Charlotts  Nat.  Bank  v.  Mor- 
gany  132  TJ.  S.  141 ;  Fitzgerald  Constr%iction  Co.  v.  Fitzgerald^ 
137  U.  S.  98. 

It  follows  from  these  considerations  that  the  Circuit  Court 

had  jurisdiction ;  and,  as  that  is  the  only  question  before  us, 

the  judgment  must  be 

Affirmed. 

BRIGGS  V.   SPAULDING. 

APPBAL    FROM    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR 

THE   NORTHERN   DISTRICT   OF   NEW   YORK. 

No.  185.    Argned  March  S,  4, 1891. — Decided  May  25, 1891. 

The  degree  of  care  required  of  directors  of  corporations  depends  upon  the 
subject  to  which  it  is  to  be  applied,  and  each  case  is  to  be  determined  in 
view  of  all  the  circumstances. 
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Directors  of  a  corporation  are  not  insurers  of  the  fidelity  of  the  agents 
whom  they  appoint,  who  become  by  such  appointment  agents  of  the  cor- 
poration ;  nor  can  they  be  held  responsible  for  losses  resulting  from  the 
wrongful  acts  or  omissions  of  other  directors  or  agents,  unless  the  loss 
Is  a  consequence  of  their  own  neglect  of  duty. 
A  director  of  a  national  bank  is  not  precluded  from  resignation  within  the 
year  by  the  provision  in  £ev.  Stat.  §  5145  that  when  elected  he  shall  hold 
office  for  one  year,  and  until  his  successor  is  elected. 
Persons  who  are  elected  Into  a  board  of  directors  of  a  national  bank,  about 
which  there  is  no  reason  to  suppose  anything  wrong,  but  which  becomes 
bankmpt  in  ninety  days  after  their  election,  are  not  to  be  held  personally 
responsible  to  the  bank  because  tliey  did  not  compel  an  investigation,  or 
personally  conduct  an  examination. 
Directors  of  a  national  bank  must  exercise  ordinary  care  and  prudence 
in  the  administration  of  the  afl'airs  of  a  bank,  and  this  includes  some- 
thing more  than  officiating  as  figure-heads :  they  are  entitled  under  the 
law  to  commit  the  banking  business,  as  defined,  to  their  duly-authorize^ 
officers,  but  this  does  not  absolve  them  from  the  duty  of  reasonable 
supervision,  nor  ought  they  to  be  permitted  to  be  shielded  from  liability 
because  of  want  of  knowledge  of  wrong-doing,  if  that  ignorance  is  the 
result  of  gross  inattention. 
If  a  director  of  a  national  bank  is  seriously  ill,  it  is  within  the  power  of  the 
other  directors  to  give  him  leave  of  absence  for  a  term  of  one  year,  in- 
stead of  requiring  him  to  resign,  and  if  frauds  are  committed  during  his 
absence  and  without  his  knowledge,  whereby  the  bank  suffers  loss,  he  is 
not  responsible  for  them. 
Applying  these  principles  to  this  case,  it  is,  after  a  review  of  the  eyidence, 
Held, 

(1)  That  the  defendant  Colt  was  guilty  of  no  want  of  ordinary  care  in 
acting  upon  the  leave  of  absence  which  had  been  given  him,  and  is 
not  to  be  held  liable  because  he  did  not  resign ;  in  spite  of  some 
circumstances  shown  by  the  evidence,  which  might  lead  to  a  con-^ 
trary  conclusion ; 
(3)  That  the  defendant  Johnson,  not  having  a  knowledge  of  the  busi- 
ness of  banking  when  he  was  appointed  in  December,  1881,  and 
in  January,  1882,  becoming,  by  illness,  incapacitated  for  a  proper 
attention  to  business,  was  not  liable  for  the  losses  caused  by  the 
frauds  of  the  president  of  the  bank ; 
(3)  That  in  the  case  of  both  the  defendants  Johnson  and  Spaulding  no 
negligence  is  shown  whereby  the  losses  can  be  said  to  have  been 
affirmatively  caused;  and  they  are  not  to  be  held  responsible 
simply  because  they  did  not  prevent  them  during  the  short  period 
that  they  were  directors,  or  because  they  did  not  happen  to  go 
among  the  clerks  and  look  through  the  books,  or  call  for  and  run 
over  the  bills  receivable. 

Thb  case  was  stated  by  the  court  as  follows : 
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Smith  (subsequently  succeeded  by  Hadley,  Hadley  by  Mo- 
vius,  and  Movius  by  Briggs)  exhibited  his  bill,  as  receiver 
of  the  First  National  Bank  of  Buffalo,  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  New  York, 
on  the  4th  of  May,  1883,  against  Reuben  Porter  Lee,  Francis  E. 
Coit,  Elbridge  G.  Spaulding,  William  H.  Johnson  and  Thomas 
W.  Cushing,  as  directors  of  that  bank,  and  Anne  Vought  as 
executrix  of  John  H.  Vought,  and  Frank  S.  Coit  and  Joseph 
C.  Barnes,  as  administrators  of  Charles  C.  Coit,  former  direc- 
tors. Francis  E.  Coit  died  pending  the  suit,  and  Caroline  E. 
Coit,  executrix,  was  made  a  party  defendant. 

The  bill  alleged  the  organization  of  the  bank  as  a  national 
banking  association  under  the  acts  of  Congress  in  that  behalf ; 
that  it  carried  on  the  business  of  banking  from  February  5, 
1864,  to  April  13,  1882 ;  that  on  the  14th  of  April,  1882,  being 
then  insolvent,  it  suspended  business  under  and  by  direction  of 
a  bank  examiner ;  and  that  on  the  22d  of  April  complainant 
was  appointed  receiver  by  the  comptroller  of  the  currency, 
qualified  April  26,  and  took  possession  of  the  bank's  books, 
records  and  assets  of  every  description. 

That  on  December  7,  1863,  at  a  preliminary  meeting  of  the 
subscribers  to  the  stock  of  the  bank,  certain  articles  of  associ- 
ation were  duly  adopted  and  executed,  a  copy  of  which  was 
annexed ;  that  these  articles  remained  unchanged,  except  that 
the  number  of  directors  was  reduced  from  nine  to  five ;  that 
by-laws  were  adopted  by  the  board  of  directors  December  13, 
1863,  a  copy  of  which  was  annexed,  and  continued  unaltered 
from  thence  forward ;  and  that  on  January  7,  1879,  at  a  meet- 
ing of  the  directors,  a  resolution  was  adopted  requiring  the 
directors  to  meet  regularly  at  the  bank  once  in  each  month  to 
look  after  the  affairs  of  the  bank  and  transact  such  business  as 
might  come  before  them.  It  was  further  alleged  that  defend- 
ant Lee  was  a  director  from  January  12,  1877,  to  April  14, 
1882;  that  defendants  Spaulding  and  Johnson  were  directors 
from  January  10  until  April  14,  1882,  "except  as  the  defend- 
ant Spaulding  was  disqualified  by  the  sale  of  his  stock  on 
April  11,  1882;"  that  defendant  Francis  E.  Coit  was  a  direc- 
tor from  May  20,  1881,  and  so  remained,  except  as  disqualified 
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by  the  sale  of  his  stock  April  11,  1882 ;  that  defendant  Cash- 
ing was  a  director  from  June  7,  1879,  to  January  10,  1882,  on 
which  day  his  successor  was  elected;  that  John  H.  Vought 
was  a  director  from  January,  1865,  and  remained  such,  except 
as  he  was  disqualified  by  the  sale  of  his  stock  January  18, 
1882 ;  and  that  Charles  T.  Coit  was  elected  a  director  January 
11,  1870,  and  continued  to  act  as  such  until  about  December 
11,  1881,  when  he  died  intestate,  and  lettera  of  administration 
were  issued  to  Frank  S.  Coit  and  Joseph  C.  Barnes  as  admin- 
istrators. It  was  further  averred  that  from  June  7,  1879,  to 
December  11,  1881,  Charles  T.  Coit  was  president  of  the  bank 
and  defendant  Lee  its  cashier ;  that  down  to  about  October  3, 
1881,  Charles  T.  Coit  continued  in  the  active  discharge  of  his 
duties  as  president,  and  on  that  day  was  given  a  leave  of 
absence  for  one  year  from  those  duties,  and  the  defendant  Lee 
was  made  vice-president  and  placed  in  charge  of  the  bank; 
that  Lee  also  continued  to  be  cashier  and  one  McKnight  was 
assistant  cashier  thereof;  and  that  on  January  10,  1882,  a 
new  board  of  directors  was  elected  consisting  of  the  defend- 
ants Spaulding,  Johnson,  Francis  E.  Coit,*  Lee  and  Vought, 
who  elected  officers  for  the  ensuing  year,  Lee  as  president, 
Francis  E.  Coit  as  vice-president,  McKnight  as  cashier  and 
one  Bogert  as  assistant  cashier.  The  bill  then  charged  that 
down  to  about  October  3,  1881,  being  the  date  when  the 
defendant  Lee  was  made  vice-president  and  placed  in  charge 
of  the  bank,  "the  said  bank  was  solvent  and  engaged  in  a 
prosperous  business ;  that  the  capital  stock  of  said  bank  was 
one  hundred  thousand  dollars,  which  was  entirely  paid  up, 
and  was  divided  into  shares  of  the  par  value  of  one  hundred 
dollars  each,  and  that  said  shares  were  then  saleable  at  not  less 
than  one  hundred  and  fifty  dollars  each,  and  were  actually 
worth  about  that  sum  ;  that  from  the  time  of  its  organization 
down  to  said  last-mentioned  date  the  said  bank  had  declared 
and  paid  dividends  on  its  said  capital  stock,  amounting  in 
the  aggregate  to  upwards  of  285  per  cent  thereon;  that  said 
bank  then  had  a  surplus  or  reserve  fund  representing  un- 
divided profits  of  said  bank  amounting  nominally  to  seventy- 
four  thousand  two  hundred  and  seventy-seven  dollars  and 
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three  cents  ($74,277.03),  and  had  actually  a  large  surplus;'* 
that  on  April  14,  1882,  the  bank  was  largely  insolvent ;  that 
its  surplus  and  capital  stock  had  been  exhausted ;  that  its 
total  liabilities  to  its  creditors,  not  including  the  amount  of  its 
capital  stock,  or  other  liability  to  its  stockholders  as  such, 
amounted  to  $1,160,763.77 ;  that  its  assets  were  nominally  not 
less  than  $1,351,199.69,  not  including  the  liability  of  the  stock- 
holders on  their  stock;  that  a  large  portion  of  such  assets 
were  utterly  worthless,  and  that  the  deficiency  then  existing 
in  the  good  assets  as  compared  with  its  liabilities  was  not  less 
than  $536,163.42,  or  about  46  per  cent  of  the  liabilities ;  that 
statements  of  the  nominal  financial  condition  of  the  bank,  as 
shown  by  its  own  books,  as  of  the  dates  October  3,  1881,  Jan- 
uary 9,  1882,  and  April  14,  1882,  are  annexed;  but  those  of 
January  9  and  April  14  fail  to  show  that  "  any  of  the  bills  dis- 
counted or  cash  items,  as  therein  stated,  were  worthless  or  un- 
collectible, or  that  the  said  bank  had  suffered  any  considerable 
loss  by  reason  of  bad  debts  or  wasteful  management,  contrary 
to  the  facts  as  hereinbefore  and  hereinafter  stated."  The  bill 
further  averred  that  the  greater  part  of  the  losses  of  the  bank 
during  the  period  between  October  3,  1881,  and  April  14, 
1882,  and  the  consequent  failure  of  the  bank,  were  due  to  the 
misconduct  of  the  officers  and  directors  of  the  bank,  and  to 
the  failure  of  the  directors  to  perform  faithfully  and  diligently 
the  duties  of  their  office,  and  it  was  particularly  alleged  that 
it  was  the  duty  of  the  directors,  "  by  reason  of  the  nature  of 
their  office  and  of  the  principles  of  the  common  law  applicable 
thereto,  and  under  and  by  virtue  of  the  provisions  of  the 
Revised  Statutes  of  the  United  States,  and  of  the  acts  of  Con- 
gress relating  to  national  banks,  and  of  the  articles  of  associa- 
tion and  by-laws  of  the  said  bank,  hereinbefore  referred  to, 
diligently,  carefully  and  honestly  to  administer  the  affairs  of 
the  said  bank ;  to  employ  none  but  honest  and  competent  per- 
sons to  serve  as  officers  of  the  said  bank;  to  take  from  all 
persons  so  employed  sufficient  security  for  the  faithful  per- 
formance of  their  duties ;  to  keep  correct  books  of  account  of 
all  the  affairs,  business  and  transactions  of  the  said  bank ;  to 
see  that  the  business  of  the  said  bank  was  prudently  con- 
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ducted,  and  that  the  property  and  effects  of  the  said  bank 
were  not  wasted,  stolen  or  squandered ; "  etc.,  etc. 

It  was  then  charged  that  the  directors  utterly  failed  to  per- 
form each  and  every  of  their  official  duties,  and  during  all  the 
period  from  October  3,  1881,  to  April  14,  1882,  paid  no  atten- 
tion to  the  affairs  of  the  bank;  failed  to  hold  or  call  meetings ; 
or  to  appoint  any  committee  of  examination;  or  to  require 
bonds ;  or  to  make  personal  examinations  into  the  conduct 
and  management  of  its  affairs  and  into  the  condition  of  its 
accounts,  but  allowed  the  executive  officers  to  manage  it 
without  supervision. 

The  bill  further  charged  that  the  defendants  permitted  the 
reserve  of  the  bank  to  remain  below  the  amount  required  by 
Bev.  Stat.  §  5191,  and  that  a  large  part  of  the  losses  of  the  bank 
arose  from  the  unlawful  extension  of  its  line  of  discounts,  and 
would  have  been  prevented  if  the  directors  had  performed 
their  duty  and  prevented  the  increase;  that  on  or  about 
November  7,  1881,  the  surplus  and  undivided  profits  had  been 
exhausted  and  the  capital  stock  impaired,  and  this  should  have 
been  reported  to  the  Comptroller,  whereby  the  capital  would 
have  been  made  good,  or  the  said  bank  would  have  necessarily 
been  put  into  liquidation  and  further  losses  thereafter  incurred 
by  continuance  of  its  business  would  have  been  stopped. 

It  was  also  asserted  that,  independently  of  the  provisions 
of  the  acts  of  Congress,  the  directors  were  trustees  for  the 
bank,  and  its  stockholders  and  creditors,  and  it  was  their  duty 
to  have  ascertained  whether  the  bank  had  sustained  losses 
and  made  known  the  facts  and  the  general  condition  of  the 
bank  and  the  methods  of  its  management,  which  duties  they 
neglected  and  failed  to  perform,  and  by  reason  thereof  the 
bank  sustained  great  losses,  amounting  in  the  aggregate  to  at 
least  $685,163.42. 

It  was  further  alleged  that  it  was  unlawful  for  the  bank  to 
allow  any  one  person,  company,  corporation  or  firm  to  be- 
come indebted  to  an  amount  exceeding  one-tenth  of  the  capi- 
tal stock,  excepting  by  a  discount  of  bills  of  exchange  drawn 
in  good  faith  and  of  business  or  commercial  paper  actually 
owned  by  the  person  negotiating  it;  but  that  the  directors 
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from  October  3,  1881,  to  April  14,  1882,  permitted  this  to  be 
done,  and  thereby  a  loss  of  at  least  $566,215.62  was  occa- 
sioned ;  that  it  was  the  duty  of  the  directors  and  officers  of 
the  bank  to  make  accurate  reports  to  the  comptroller,  and 
they  did  October  1,  1881,  submit  a  report,  and  on  December 
31,  1881,  and  March  11,  1882,  further  reports,  but  the  reports 
dated  December  31,  1881,  and  March  11,  1882,  were  false  and 
misleading,  and  particularly  in  representing  that  the  bank  had 
a.  surplus  fund  and  undivided  profits  amounting  to  large  sums 
and  an  unimpaired  capital,  and  failing  in  any  way  to  show 
that  the  bank  had  sustained  heavy  losses;  whereas  the  bank 
had  not  at  either  of  the  dates  any  surplus  or  undivided  profits, 
and  its  capital  stock  was  exhausted  or  largely  impaired  on 
December  31, 1881,  and  on  March  11, 1882,  entirely  exhausted, 
by  reason  of  improvident  and  careless  management,  etc. ;  that 
by  reason  of  the  false  and  misleading  character  of  the  reports 
the  comptroller  and  stockholders  and  creditors  of  the  bank 
were  not  informed  of  its  actual  condition,  and  failed  to  take 
steps  to  repair  the  losses  or  put  the  bank  in  liquidation,  by 
reason  of  which  the  bank  incurred  further  losses.  And  fur- 
ther, that  it  was  the  duty  of  the  directors  who  were  such  from 
October  3,  1881,  to  April  14,  1882,  to  appoint  only  honest, 
faithful,  trustworthy,  experienced  and  competent  persons  as 
officers  of  the  bank,  and  to  require  bond  or  other  security,  and 
remove  them  if  they  were  incompetent  or  untrustworthy  in 
the  performance  of  their  duties ;  that  during  all  that  period 
of  time  the  directors  then  in  office  elected  and  appointed  to 
the  positions  of  president,  vice-president,  and  cashier,  persons 
who  were  unfit,  untrustworthy,  incompetent  and  unfaithful, 
and  more  particularly  in  the  appointment  of  Lee  as  vice-presi- 
dent and  president,  McKnight  and  Bogert  being  mere  clerks 
of  the  bank  and  subject  absolutely  to  the  control  and  direction 
of  Lee ;  that  Francis  E.  Coit  never  actually  assumed  or  per- 
formed any  of  the  duties  properly  appertaining  to  the  office 
of  vice-president,  and  was  of  no  value  to  the  bank  as  one  of  its 
executive  officers;  that  by  reason  of  the  foregoing  Lee  was 
during  all  the  period  from  October  3,  1881,  down  to  the  stop- 
page of  the  bank,  in  absolute  control  thereof,  without  any 
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oheok,  oversight  or  supervision  whatever,  which  fact  was  at 
all  times  known  to  the  directors  of  the  bank ;  that  Lee  was  a 
person  of  inconsiderable  financial  responsibility  and  of  insuffi- 
cient age  and  experience  to  qualify  him  for  the  position,  and 
it  was  an  act  of  gross  negligence  on  the  part  of  the  directors 
to  trust  the  entire  management  of  the  bank,  or  even  the 
proper  performance  of  the  duties  of  president,  to  Lee;  that 
under  Lee's  management  the  line  of  discounts  was  increased 
by  lending  large  sums  of  money  on  accommodation  paper  to 
Lee  personally  and  to  members  of  his  family  and  his  personal 
friends,  and  to  other  persons  with  whom  the  said  Lee  was 
^^gsig^  in  speculations,  all  of  whom  were  of  little  or  no 
financial  responsibility,  many  of  the  loans  being  in  excess  of 
the  amount  allowed  by  the  acts  of  Congress;  that  Lee  failed 
to  take  sufficient  security  for  the  loans,  and  in  many  cases 
none  at  all ;  that  Lee  himself  borrowed  large  sums  of  money 
upon  his  own  notes  and  by  overdrawing  his  account,  and  an 
examination  of  the  books  would  have  disclosed  the  fact,  and 
that  Lee  was  lending  the  funds  of  the  bank  to  individuals 
of  insufficient  responsibility,  and  otherwise  improperly  man- 
aging the  affairs  of  the  bank  and  demonstrating  his  unfitness 
for  the  position ;  and  transactions  with  one  Hall  were  set  forth 
at  length,  and  other  improvident  transactions;  and  it  was 
charged  that  by  reason  of  Lee's  reckless,  improvident  and 
criminal  conduct,  the  bank  "  which  had  been  solvent  and  in 
a  fair  financial  condition  on  the  said  3d  day  of  October,  1881, 
became  insolvent  and  was  compelled  to  go  into  liquidation  on 
the  14th  day  of  April,  1882,  as  hereinbefore  alleged  ;"  that  all 
of  his  acts  in  effecting  the  loans  appeared  on  the  books  and 
might  have  been  discovered  by  the  directors  by  a  proper  exam- 
ination, and  it  was  owing  to  their  negligence  and  inattention 
to  duty  that  Lee  was  permitted  to  continue  in  office  and  to 
continue  his  mismanagement  of  the  bank's  affairs  until  it  had 
become  insolvent ;  therefore,  the  complainant  insisted  that  ti)e 
directors  were  responsible  for  all  losses  sustained  by  the  bank 
through  the  negligence  and  wrongful  conduct  of  Lee. 

It  was  further  alleged  that  on  January  18,  1882,  Vought 
sold  his  stock  in  the  bank,  and  that  Spaulding  and  Francis  E. 


140  OCTOBER  TERM,  1890. 

Statement  of  the  Case. 

Coit  sold  their  £tock  on  April  11,  1882,  and  that  thereby  each 
of  them  became  disqualified  to  act  as  a  director,  bat  none  of 
them  resigned ;  that  on  April  14,  1882,  the  stock  was  held  as 
follows :  Lee,  170  shares ;  Hall,  578  shares,  purchased  April  11, 
1882;  Prosser,  50  shares;  Bamum,  30  shares;  Marshall,  10 
shares;  Mr.  Rochester,  10  shares,  and  Mrs.  Kochester,  12 
shares,  all  purchased  in  January,  1882 ;  Gluck,  20  shares,  pur- 
chased in  December,  1881,  and  10  purchased  in  January,  1882 ; 
Mrs.  Stagg,  100  shares,  held  since  1864;  and  defendant  John- 
son, 10  shares,  purchased  January  9,  1882 ;  that  all  the  stock- 
holders, except  Lee,  Hall  and  Johnson,  were  ignorant  of  the 
bank's  condition  and  innocent  of  all  participation  in  the  negli- 
gent and  wasteful  management  of  the  bank,  and  have  been 
subjected  by  reason  of  the  negligence,  inattention  to  duty  and 
wrongful  acts  of  the  directors  to  a  loss  equal  to  double  the 
amount  of  the  par  value  of  their  shares  of  stock  together  with 
the  amount  of  their  proportionate  interest  in  the  surplus  and  un- 
divided profits,  which  their  respective  interests  in  the  stock  of 
the  bank  would  have  brought  them  if  the  bank  "  ha/d  continued 
in  the  condition  in  which  it  was  on  the  said  3d  day  of  October, 
1881." 

And  complainant  claimed  to  be  entitled  to  sue  for  and  re- 
cover all  the  losses  and  damages  which  the  bank,  its  stock* 
holders  and  creditors  had  sustained  in  the  premises. 

The  bill  prayed  for  answers,  the  oath  not  being  waived,  and 
for  general  relief;  and  was  taken  as  confessed  against  the 
defendants  R.  P.  Lee  and  Anne  M.  Vought,  as  executrix  of 
John  H.  Vought. 

Spaulding,  Johnson,  Gushing,  the  executrix  of  Francis  £. 
Coit  and  the  administrators  of  Charles  T.  Coit  answered 
severjEilly. 

These  answers  denied  the  jurisdiction  of  the  court;  and 
denied  that  the  receiver  could  maintain  the  action  as  one  for 
equitable  relief,  and  insisted  that  the  remedy,  if  any,  was  at  law. 

The  answers  of  the  executrix  and  the  administrators  denied 
that  the  cause  of  action  survived.  Cushing  claimed  that  his 
responsibility,  if  any,  terminated  upon  the  sale  of  his  stock 
September  24,  1881. 


BBIGGS  V.   SPAULDING.  141 

Statement  of  the  Case. 

The  defence  was  set  up  on  behalf  of  Charles  T.  Coit  that  he 
could  not  be  held  responsible  from  October  3  to  December  11^ 
1881,  when  he  died,  because  of  his  ill  health  and  absence  on 
the  leave  granted  to  him  on  October  3 ;  and  it  was  insisted  on 
behalf  of  Francis  E.  Coit  that  he  should  be  excused  for  failure 
to  attend  to  the  business  of  the  bank  by  reason  of  his  ill  health, 
so  far  as  he  did  not  attend  to  it,  if  responsible  at  all. 

The  same  defence  was  made  on  behalf  of  Johnson,  with  the 
added  fact  of  serious  illness  in  his  family ;  and  the  age  and  practi- 
cal retirement  from  business  of  Mr.  Spaulding  were  also  set  forth. 

All  denied  any  intentional  wrong-doing,  or  omission  of  duty, 
or  legal  responsibility  for  the  losses.  All  asserted  their  confi- 
dence in  Lee's  capacity  and  integrity  and  their  belief  in  the 
sound  financial  condition  of  the  bank.  All  denied  any  neglect 
of  duty  in  the  premises,  and  it  was  denied  that  any  special 
losses  occurred  from  January  10,  1882,  to  the  stoppage  of  the 
bank;  and  asserted  on  behalf  of  Spaulding  and  Francis  E. 
Coit  that  if  any  loss  happened  between  the  11th  of  April  and 
the  14th  they  could  not  be  held  responsible  under  the  bill  as 
framed,  as  they  had  parted  with  their  stock  and  thereby  ceased 
to  be  directors. 

Yoluminous  evidence  was  taken  and  upon  the  hearing  of  the 
cause  the  bill  was  dismissed  as  to  defendants  Spaulding,  Johnson 
and  Caroline  E.  Coit,  executrix,  without  costs,  and  as  to  defend- 
ants Cushing  and  the  administrators  of  Charles  T.  Coit,  with 
costs. 

From  this  decree  an  appeal  was  prosecuted  to  this  court. 
The  opinion  of  the  Circuit  Court  will  be  found  in  Movivs  v. 
Lee,  30  Fed.  Eep.  298. 

The  Circuit  Court  held  that  defendant  Cushing  ceased  to  be 
a  director  of  the  bank  prior  to  the  occurrence  of  the  losses  as 
alleged  and  owed  no  duty  in  that  behalf,  and  that  Charles  T. 
Coit's  absence  on  leave  from  October  3,  1881,  to  his  death, 
December  11,  1881,  exonerated  him,  and  that  defendants 
Spaulding,  Johnson  and  Francis  E.  Coit  were  not  liable  under 
the  statute,  because  they  did  not  come  within  its  provisions, 
nor  by  the  common  law,  for  by  that  each  was  liable  only  for 
his  own  miscarriages  and  none  were  shown. 
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Mr,  Analey  Wilcox  and  Mr.  W.  Hallett  PhiUipa  for  appellant. 
Mr,  John  Q-,  Milhum  was  on  their  brief. 

Mr,  E.  C.  Sprague  for  appellee  Spaulding. 

Mr.  Benjamin  H.  Williams  for  appellee  Johnson. 

Mr.  David  F.  Day  for  appellee  Gushing. 

Mr.  Danid  N.  Lochwood  for  appellee  Coit's  administrator. 

Mb.  Chief  Justice  Fulleb,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

In  the  language  of  appellant's  counsel,  the  bill  was  framed 
upon  the  theory  of  a  breach  by  the  defendants  as  directors 
^'  of  their  common  law  duties  as  trustees  of  a  financial  corpora- 
tion and  of  breaches  of  special  restrictions  and  obligations  of 
the  national  banking  act." 

And  it  is  claimed  that  the  defendants  should  have  been  held 
liable  for  the  losses  which  occurred  through  loans  of  the  bank's 
funds  and  moneys  during  their  term  of  office  as  directors,  to 
Lee,  his  father,  his  wife  and  certain  designated  persons,  which 
were  the  principal  losses,  though  there  were  others  smaller  in 
amount  for  which  they  were  responsible. 

This  liability  is  alleged  to  have  been  incurred  by  Lee  for  all 
loans  from  October  3,  1881,  until  April  14,  1882;  by  F.  E. 
Coit  for  all  losses  through  the  mismanagement  of  the  bank 
from  October  3,  1881,  until  April  14,  1882,  which  could  have 
been  prevented  by  reasonable  diligence  and  care  on  the  part 
of  the  directors ;  by  John  H.  Vought  on  the  same  basis  and 
for  the  same  time;  by  Charles  T.  Coit  from  October  3  to 
December  11,  1881 ;  by  Cushing  from  October  3,  1881,  to 
January  10,  1882,  unless  his  liability  terminated  with  the 
transfer  of  his  stock  on  the  books  of  the  bank ;  by  Spaulding 
and  Johnson  from  January  10  to  April  14,  1882. 

It  is  contended,  as  an  independent  proposition,  that  each  of 
the  defendants  should  have  been  held  liable  for  all  loans  made 
during  the  periods  before  mentioned  when  the  loans  exceeded 
ten  per  cent  of  the  capital  of  the  bank,  in  violation  of  Rev. 
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Stat.  §  5200,  and  also  for  all  loans  made  while  the  bank^s 
reserve  was  below  fifteen  per  cent  of  its  deposits,  in  violation 
of  Eev.  Stat.  §  5191,  where  such  loans  resulted  in  losses. 

And  finally,  that  each  of  the  defendants  should  have  been 
held  absolutely  liable  for  all  losses  of  the  bank  incurred  by 
carrying  on  its  business  after  its  capital  became  impaired  or 
exhausted  and  the  bank  insolvent. 

Under  Bev.  Stat.  §  5136,  national  banking  associations 
were  empowered  "Fifth.  To  elect  or  appoint  directors,  and 
by  its  board  of  directors,  to  appoint  a  president,  vice-president, 
cashier  and  other  officers,  define  their  duties,  require  bonds  of 
them  and  fix  the  penalty  thereof,  dismiss  such  officers  or  any 
of  them  at  pleasure,  and  appoint  others  to  fill  their  places. 
Sixth.  To  prescribe,  by  its  board  of  directors,  by-laws  not 
inconsistent  with  law,  regulating  the  manner  in  which  its 
stock  shall  be  transferred,  its  directors  elected  or  appointed,  its 
officers  appointed,  its  property  transferred,  its  general  business 
conducted  and  the  privileges  granted  to  it  by  law  exercised  and 
enjoyed.  Seventh.  To  exercise  by  its  board  of  directors,  or  • 
duly-authorized  oflScers  or  agents,  subject  to  law,  all  such  inci- 
dental powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking;  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange  and  other  evidences  of  debt ;  by  re- 
ceiving deposits ;  by  buying  and  selling  exchange,  coin  and  bul- 
lion ;  by  loaning  money  on  personal  security ;  and  by  obtain- 
ing, issuing  and  circulating  notes  according  to  the  provisions 
of  this  title." 

By  section  5145,  the  affaira  of  each  association  were  to  be 
managed  by  not  less  thjtn  five  directors,  to  be  elected  at  meet- 
ings to  be  held  in  January,  and  to  hold  office  for  one  year  and 
until  their  successors  were  elected  and  had  qualified ;  and  by 
section  5146,  every  director  was  obliged  to  own  in  his  own 
right  at  least  ten  shares  of  the  capital  stock,  and  if  he  ceased 
to  own  the  required  number  of  shares  or  became  in  any  other 
manner  disqualified,  he  thereby  vacated  his  place.  By  section 
5148,  any  vacancy  in  the  board  was  to  be  filled  by  an  appoint- 
ment by  the  remaining  directors,  and  any  director  so  appointed 
held  his  place  until  the  next  election. 


144  OCTOBER  TERM,  1890. 

Opinion  of  the  Court. 

Section  5147  provided  that:  "  Each  director,  when  appointed 
or  elected,  shall  take  an  oath  that  he  wiU,  £m>  far  as  the  duty 
devolves  on  him,  diligently  and  honestly  administer  the  affairs 
of  such  association,  and  will  not  knowingly  violate,  or  wiUingly 
permit  to  be  violated,  any  of  the  provisions  of  this  title,  and 
that  he  is  the  owner  in  good  faith,  and  in  his  own  right,  of 
the  number  of  shares  of  stock  required  by  this  title,"  etc. 

By  section  5^11,  every  bank  was  required  to  make  not  less 
than  five  reports  during  each  year,  under  the  oath  of  the  presi- 
dent or  cashier,  and  attested  by  at  least  three  of  the  directors, 
exhibiting  in  detail  the  resources  and  liabilities  of  the  bank, 
and  the  comptroller  could  call  for  special  reports. 

Under  section  5240,  the  appointment  of  bank  examiners  was 
provided  for,  with  power  to  make  thorough  examination  into 
the  affairs  of  any  bank,  and  in  doing  so  to  examine  any  of  the 
officers  and  agents  on  oath,  and  make  a  full  and  detailed  report 
to  the  comptroller. 

Section  5239  is  in  these  words:  "If  the  directors  of  any 
national  banking  association  shall  knowingly  violate,  or  know- 
ingly permit  any  of  the  officers,  agents  or  servants  of  the 
association  to  violate  any  of  the  provisions  of  this  title,  all  the 
rights,  privileges  and  franchises  of  the  association  shall  be 
thereby  forfeited.  Such  violation  shall,  however,  be  deter- 
mined and  adjudged  by  a  proper  circuit,  district  or  territorial 
court  of  the  United  States,  in  a  suit  brought  for  that  purpose 
by  the  comptroller  of  the  currency,  in  his  own  name,  before 
the  association  shall  be  declared  dissolved.  And  in  cases  of 
such  violation,  every  director  who  participated  in  or  assented 
to  the  same  shall  be  held  liable  in  his  personal  and  individual 
capacity  for  all  damages  which  the  association,  its  shareholders 
or  any  other  person,  shall  have  sustained  in  consequence  of 
such  violation." 

When  the  banking  act  was  originally  passed  and  this  bank 
was  organized  that  which  is  now  subdivision  seven  of  section 
5136  did  not  contain  the  words  "or  duly  authorized  officers  or 
agents,  subject  to  law ; "  that  is,  the  original  act  provided  that 
the  board  of  directors  might  exercise  all  such  incidental  powers 
as  should  be  necessary  to  carry  on  the  business  of  banking,  as 
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there  specified,  but  said  nothing  about  the  exercise  of  those 
powers  by  the  bank  officers  or  agents.  The  words  were 
inserted  in  the  Revised  Statutes,  1873,  1874. 

The  articles  of  association  of  the  First  National  Bank  of 
Buflfalo  were  framed  under  Eev.  Stat.  §  5133,  and  provided  for 
an  annual  meeting  of  the  stockholders;  that  the  board  of 
directors  should  appoint  a  president,  cashier  and  such  other 
officers  and  clerks  as  might  be  required  to  transact  the  busi- 
ness of  the  association  and  define  their  respective  duties,  and 
by  their  by-laws  specify  by  what  officers  of  the  association  or 
committee  of  the  board  the  regular  banking  business  of  the 
association  should  be  conducted ;  and  empowered  the  board  of 
directors  to  require  bonds  of  the  officers.  The  by-laws  of  the 
institution  were  adopted  December  13,  1863,  and  had  relation 
to  the  then  powers  of  the  board  of  directors.  By  section  13  a 
standing  committee  was  provided  for,  to  be  known  as  the  ex- 
change committee,  consisting  of  the  president  and  three  direc- 
tors, appointed  by  the  board  every  six  months,  which  had 
power  to  discount  bills,  notes,  etc.,  and  was  required  to  report 
at  the  regular  board  meetings.  Under  section  19  a  committee 
was  to  be  appointed  every  three  months  to  examine  into  the 
affairs  of  the  bank  and  report  to  the  board.  Regular  meet- 
ings were  required  to  be  held  monthly.  It  is  alleged  that  on 
the  7th  of  January,  1879,  the  board  requested  itself  to  meet 
thereafter  regularly  on  the  first  of  every  month,  "  to  look  after 
the  affairs  of  the  bank,"  etc. 

It  appears  that  the  provisions  of  the  by-laws  were  not  ob- 
served, at  least  after  the  amendment  in  sub-section  7,  §  5136, 
and  that  the  management  of  the  bank  was  left  almost  entirely 
to  the  officers.  No  exchange  committee  nor  examination  com- 
mittee was  appointed,  and  the  meetings  of  the  board  were 
infrequent  and  perfunctory.  For  years  prior  to  the  failure, 
fourteen  at  least,  the  business  of  the  bank  had  been  conducted 
by  the  president. 

It  is  not  contended  that  the  defendants  knowingly  violated, 
or  permitted  the  violation  of,  any  of  the  provisions  of  the 
banking  act,  or  that  they  were  guilty  of  any  dishonesty  in 
administering  the  affairs  of  the  bank,  but  it  is  charged  that 
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they  did  not  diligently  perform  duties  devolved  upon  them  by 
the  act. 

Our  attention  has  not  been  called,  however,  to  any  duty 
specifically  imposed  upon  the  directors  as  individuals  by  the 
terms  of  the  act,  although  if  any  director  participated  in  or 
assented  to  any  violation  of  the  law  by  the  board  he  would  be 
individually  liable.  The  corporation  after  the  amendment  of 
1874  had  power  to  carry  on  its  business  through  its  officers. 
And  although  no  formal  resolution  authorized  the  president  to 
transact  the  business,  yet  in  view  of  the  practice  of  fourteen 
years  or  more,  we  think  it  must  be  held  that  he  was  duly 
authorized  to  do  so.  It  does  not  follow  that  the  executive 
officers  should  have  been  left  to  control  the  business  of  the 
bank  absolutely  and  without  supervision,  or  that  the  statute 
furnishes  a  justification  for  the  pursuit  of  that  course.  Its 
language  does  enable  individual  directors  to  say  that  they 
were  guilty  of  no  violation  of  a  duty  directly  devolved  upon 
them.  Whether  they  were  responsible  for  any  neglect  of  the 
board  as  such,  or  in  failing  to  obtain  proper  action  on  its  part, 
is  another  question.  Indeed,  it  is  frankly  stated  by  counsel 
that  ''although  special  provisions  of  the  statute  are  quoted 
and  relied  upon,  these  do  not  create  the  cause  of  action,  but 
merely  furnish  the  standard  of  duty  and  the  evidence  of 
wrong-doing;"  and  section  556  of  Morawetz  on  Corporations 
is  cited,  which  is  to  the  effect  that  "  the  liability  of  directors 
for  damages  caused  by  acts  expressly  prohibited  by  the  com- 
pany's charter  or  act  of  incorporation  is  not  created  by  force 
of  the  statutory  prohibition.  The  performance  of  acts  which 
are  illegal  or  prohibited  by  law  may  subject  the  corporation 
to  a  forfeiture  of  its  franchises,  and  the  directors  to  criminal 
liability;  but  this  would  not  render  them  civilly  liable  for 
damages.  The  liability  of  directors  to  the  corporation  for 
damages  caused  by  unauthorized  acts  rests  upon  the  common 
law  rule  which  renders  every  agent  liable  who  violates  his 
authority  to  the  damage  of  his  principal.  A  statutory  prohi- 
bition is  material  under  those  circumstances  merely  as  indicat- 
M'  ing  an  express  restriction  placed  upon  the  powers  delegated 
to  the  directors  when  the  corporation  was  formed." 
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It  is  perhaps  unnecessary  to  attempt  to  define  with  precisM 
ion  the  degree  of  care  and  prudence  which  directors  must 
exercise  in  the  performance  of  their  duties.  The  degree  of 
care  required  depends  upon  the  subject  to  which  it  is  to  be 
applied,  and  each  case  has  to  be  determined  in  view  of  all  the 
circumstances.  They  are  not  insurers  of  the  fidelity  of  the 
agents  whom  they  have  appointed,  who  are  not  their  agents 
but  the  agents  of  the  corporation ;  and  they  cannot  be  held 
responsible  for  losses  resulting  from  the  wrongful  acts  or  omis-. 
sions  of  other  directors  or  agents,  unless  the  loss  is  a  conse- 
quence of  their  own  neglect  of  duty,  either  for  failure  to 
supervise  the  business  with  attention  or  in  neglecting  to  use 
proper  care  in  the  appointment  of  agents.  Morawetz,  §§  551) 
et  seq.,  and  cases.  '^ 

Bank  directors  are  often  styled  trustees,  but  not  in  any  tech- 
nical sense.  The  relation  between  the  corporation  and  them  is 
rather  that  of  principal  and  agent,  certainly  so  far  as  creditors 
are  concerned,  between  whom  and  the  corporation  the  relation 
is  that  of  contract  and  not  of  trust.  But,  undoubtedly,  under 
circumstances,  they  may  be  treated  as  occupying  the  position 
of  trustees  to  cestui  qiie  trust. 

In  Percy  v.  MiUavdon^  8  Martin,  (N.  S.)  68,  74,  75,  which 
has  been  cited  as  a  leading  case  for  more  than  sixty  years,  the 
Supreme  Court  of  Louisiana,  through  Judge  Porter,  declared 
that  the  correct  mode  of  ascertaining  whether  an  agent  is  in 
fault  "is  by  inquiring  whether  he  neglected  the  exercise  of 
that  diligence  and  care,  which  was  necessary  to  a  successful 
discharge  of  the  duty  imposed  on  him.  That  diligence  and 
care  must  again  depend  on  the  nature  of  the  undertaking.  ^/ 
There  are  many  things  which,  in  their  management,  require 
the  utmost  diligence,  and  most  scrupulous  attention,  and 
where  the  agent  who  undertakes  their  direction,  renders  him- 
self responsible  for  the  slightest  neglect.  There  are  others, 
where  the  duties  imposed  are  presumed  to  call  for  nothing 
more  than  ordinary  care  and  attention,  and  where  the  exercise 
of  that  degree  of  care  suffices.  The  directors  of  banks,  from 
the  nature  of  their  undertaking,  fall  within  the  class  last 
mentioned,  while  in  the  discharge  of  their  ordinary  duties.     It 


148  OCTOBER  TERM,  1890. 

Opinion  of  the  Conrt. 

is  not  contemplated  by  any  of  the  charters,  which  have  come 
under  our  observation,  and  it  was  not  by  that  of  the  Planter's 
Bank,  that  they  should  devote  their  whole  time  and  attention 
to  the  institution  to  which  they  are  appointed,  and  guard  it 
from  injury  by  constant  superintendence.  Other  officers  on 
whom  compensation  is  bestowed  for  the  employment  of  their 
time  in  the  affairs  of  the  bank,  have  the  immediate  manage- 
ment. In  relation  to  these  officers,  the  duties  of  directors  are 
those  of  control,  and  the  neglect  which  would  rendgr  them 
responsible  for  not  exercising  that  control  properly,  must  de- 
pend on  circumstances,  and  in  a  great  measure  be  tested  by 
the  facts  of  the  case.  If  nothing  has  come  to  their  knowledge, 
to  awaken  suspicion  of  the  fidelity  of  the  president  and  cashier, 
ordinary  attention  to  the  affairs  of  the  institution  is  sufficient. 
If  they  become  acquainted  with  any  fact  calculated  to  put 
prudent  men  on  their  guard,  a  degree  of  care  commensurate 
y^  with  the  evil  to  be  avoided  is  required,  and  a  want  of  that 
care  certainly  makes  them  responsible." 

Spering^H  Appeal^  71  Penn.  St.  11,  20,  was  the  case  of  a  bill 
filed  by  Spering,  as  assignee  of  a  trust  company,  against  its 
directors  and  others,  to  compel  them  to  make  good  losses  sus- 
tained by  the  depositors  on  the  ground  of  fraudulent  misman- 
agement of  the  aiairs  of  the  company.  And  Judge  Sharswood, 
speaking  for  the  court,  said :  "  It  is  by  no  means  a  well-settled 
point  what  is  the  precise  relation  which  directors  sustain  to 
stockholders.  They  are,  undoubtedly,  said  in  many  authori- 
ties to  be  trustees,  but  that,  as  I  apprehend,  is  only  in  a  gen- 
eral sense,  as  we  term  an  agent  or  any  other  l:jp.ilee  entrusted 
with  the  care  and  management  of  the  property  of  another.  It 
is  certain  that  they  are  not  technical  trustees.  They  can  only 
be  regarded  as  mandataries  —  persons  who  have  gratuitously 
^^  undertaken  to  perform  certain  duties,  and  who  are  therefore 
bound  to  apply  ordinary  skill  and  diligence,  but  no  more. 
.  .  .  We  are  dealing  now  with  their  responsibility  to  stock- 
holders, not  to  outside  parties  —  creditors  and  depositors.  It 
is  unnecessary  to  consider  what  the  rule  may  be  as  to  them. 
Upon  a  close  examination  of  all  the  reported  cases,  although 
there  are  many  dicta  not  easily  reconcilable,  yet  I  have  found 
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PQ.  jpdgment  or  decree  which  has  held  directors  to  account^ 
except  when  they;  have  themsely^„beeiL  pftrannfllly  gnjlty  of  -^ 
some  fraud  on  the  corporation,  or  have  known  and  connived 
at  some  fraud  in  othefrs,  or  where  such  fraud  might  have  been 
prevented  had  they  given  ordinary  attention  to  their  duties. 
I  do  not  mean  to  say  by  any  means,  that  their  responsibility 
is  limited  to  these  cases,  and  that  there  might  not  exist  such  a 
case  of  negligence  or  of  acts  clearly  vli/ra  viresy  as  would  make 
perfectly  honest  directors  personally  liable.  But  it  is  evident 
that  gentlemen  selected  by  the  stockholders  from  their  own 
body  ought  not  to  be  judged  by  the  same  strict  standard  as  the 
agent  or  trustee  of  a  private  estate.  Were  such  a  rule  applied, 
no  gentlemen  of  character  and  responsibility  would  be  found 
willing  to  accept  such  places."  And  see  Citizen^  BuUding 
Association  v.  Coriellj  34  N.  J.  Eq.  383  ;  Hodges  v.  ^ew  Eng- 
land Screw  Company,  1  K  I.  312 ;  Wakeman  v.  Dalley,  51 
N.  T.  27. 

It  was  in  this  aspect  that  Lord  Hatherley  remarked  in  Zand 
Credit  Company  v.  Fermoy,  L.  R.  5  Ch.  763,  772  :  "  Whatever 
may  be  the  case  with  a  trustee,  a  director  cannot  be  held  liable 
for  being  defrauded ;  to  do  so  would  make  his  position  intoler- 
able." And  the  same  view  is  expressed  by  Sir  George  Jessel, 
M.  R,  in  his  opinion  in  In  re  Forest  of  Dean  Coal  Mining 
Co.,  10  Ch.  D.  450,  451,  where  he  says:  "  One  must  be  very 
careful  in  administering  the  law  of  joint-stock  companies  not 
to  press  so  hard  on  honest  directors  as  to  make  them  liable  for 
these  constructive  defaults,  the  only  effect  of  which  would  be 
to  deter  all  men  of  any  property,  and*  perhaps  all  men  who 
have  any  character  to  lose,  from  becoming  directors  of  com- 
panies at  all.  On  the  one  hand,  I  think  the  court  should  do 
its  utmost  to  bring  fraudulent  directors  to  account,  and,  on 
the  other  hand,  should  also  do  its  best  to  allow  honest  men  to 
act  reasonably  as  directors.  Wilful  default  no  doubt  includes 
the  case  of  a  trustee  neglecting  to  sue,  though  he  might  by 
suing  earlier  have  recovered  a  trust  fund  —  in  that  case  he  is 
made  liable  for  want  of  due  diligence  in  his  trust.  But  I  think 
directors  are  not  liable  on  the  same  principle." 

The  theory  of  this  bill  is  that  the  defendants  are  liable,  not 
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to  stockholder  nor  to  creditors,  as  such,  but  to  the  bank,  for 
losses  alleged  to  have  occurred  during  their  period  of  otBce, 
because  of  their  inattention. 

If  particular  stockholders  or  creditors  have  a  cause  of 
action  against  the  defendants  individually,  it  is  not  sought  to 
be  proceeded  on  here,  and  the  disposition  of  the  questions 
arising  thereon  would  depend  upon  different  considerations. 

In  Preston  v.  Prather,  137  U.  S.  604,  608,  it  was  ruled  that 
gratuitous  bailees  of  another's  property  are  not  responsible  for 
its  loss  unless  guilty  of  gross  negligence  in  its  keeping ;  and 
whether  that  negligence  existed  or  not  is  a  question  of  fact  for 
a  jury  to  determine,  or  to  be  determined  by  the  court  where  a 
jury  is  waived.  And,  further,  that  the  reasonable  care  which 
the  bailee  of  another's  property  entrusted  to  him  for  safe-keep- 
ing without  reward  must  take,  varies  with  the  nature,  value 
and  situation  of  the  property,  and  the  bearing  of  surrounding 
circumstances  on  its  security.  That  was  a  case  of  persons, 
engaged  in  the  business  of  banking,  receiving  for  safe-keeping 
a  parcel  containing  bonds,  which  was  put  in  their  vaults. 
They  were  notified  that  their  assistant  cashier,  who  had  free 
access  to  the  vaults  where  the  bonds  were  deposited,  and  who 
was  a  person  of  scant  means,  was  engaged  in  speculations  in 
stocks.  They  made  no  examination  of  the  securities  deposited 
with  them,  and  did  not  remove  the  cashier.  He  stole  the  bonds 
so  deposited ;  and  it  was  held  that  the  bankers  were  guilty  of 
gross  negligence,  and  were  liable  to  the  owner  of  the  bonds 
for  their  value  at  the  time  they  were  stolen.  And  Mr.  Justice 
Field,  delivering  the  opinion  said :  "  Undoubtedly  if  the  bonds 
were  received  for  safe-keeping,  without  compensation  to  them 
in  any  form,  but  exclusively  for  the  benefit  of  the  plaintiffs, 
the  only  obligation  resting  upon  them  was  to  exercise  over  the 
bonds  such  reasonable  care  as  men  of  common  prudence  would 
usually  bestow  for  the  protection  of  their  own  property  of  a 
similar  character.  !N'o  one  taking  upon  himself  a  duty  for 
another  without  consideration  is  bound,  either  in  law  or  morals, 
to  do  more  than  a  man  of  that  character  would  do  generally 
for  himself  under  like  conditions," 

Ko  one  of  the  defendants  is  charged  with  the  misappropriation 
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or  misapplication  of,  or  interference  with,  any  property  of  the 
bank,  nor 'with  carelessness  in  respect  to  any  particular  prop- 
erty :  but  with  the  omission  of  duty,  which,  if  performed, 
would  have  prevented  certain  specified  losses,  in  respect  of 
which  complainant  seeks  to  charge  them. 

The  doctrine  that  one  trustee  is  not  liable  for  the  acts  or 
defaults  of  his  cotrustees,  and  while,  if  he  remains  merely 
passive  and  does  not  obstruct  the  collection  by  a  cotrustee  of 
moneys,  is  not  liable  for  waste,  is  conceded,  but  it  is  argued, 
that  if  he  himself  receives  the  funds,  and  either  delivers  them 
over  to  his  associate,  or  does  any  act  by  which  they  come  into 
the  possession  of  the  latter  or  under  his  control,  and  but  for 
which  he  would  not  have  received  them,  such  trustee  is  lia- 
ble for  any  loss  resulting  from  the  waste;  Bruen  v.  OiUet^ 
115  K  Y.  10 ;  Pomeroy  Eq.  Jur.  §§  1069,  1081 ;  and  that  this 
case  comes  within  the  rule  as  thus  qualified. 

Treated  as  a  cause  of  action  in  favor  of  the  corporation,  a 
liability  of  this  kind  should  not  lightly  be  imposed  in  the 
absence  of  any  element  of  positive  misfeasance,  and  solely 
upon  the  ground  of  passive  negligence ;  and  it  must  be  made 
to  appear  that  the  losses  for  which  defendants  are  required  to 
respond  were  the  natural  and  necessary  consequence  of  omis- 
sion on  their  part. 

And  in  this  connection  the  remarks  of  Mr.  Justice  Bradley 
in  RaUroad  Co,  v.  LocJcwood^  17  Wall.  357,  382,  may  well  be 
quoted :  "  We  have  already  adverted .  to  the  tendency  of 
judicial  opinion  adverse  to  the  distinction  between  gross  and 
ordinary  negligence.  Strictly  speaking,  these  expressions  are 
indicative  rather  of  the  degree  of  care  and  diligence  which  is 
due  from  a  party  and  which  he  fails  to  perform,  than  of  the 
amount  of  inattention,  carelessness  or  stupidity  which  he 
exhibits.  If  very  little  care  is  due  from  him,  and  be  fails  to 
bestow  that  little,  it  is  called  gross  negligence.  If  very  great 
care  is  due,  and  he  fails  to  come  up  to  the  mark  required,  it  is 
called  slight  negligence.  And  if  ordinary  care  is  due,  such  as 
a  prudent  man  would  exercise  in  his  own  affairs,  failure  to 
bestow  that  amount  of  care  is  called  ordinary  negligence.  In 
each  case  the  negligence,  whatever  epithet  we  give  it,  is  fail- 
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are  to  bestow  the  care  and  skiU  which  the  situation  demands ; 
and  hence  it  is  more  strictly  accurate,  perhaps/  to  call  it 
simply  '  negligence.'  And  this  seems  to  be  the  tendency  of 
modern  authorities.  If  they  mean  more  than  this,  and  seek 
to  abolish  the  distinction  of  degrees  of  care,  skill  and  dili- 
gence required  in  the  performance  of  various  duties  and  the 
fulfilment  of  various  contracts,  we  think  they  go  too  far; 
since  the  requirement  of  different  degrees  of  care  in  different 
situations  is  too  firmly  settled  and  fixed  in  the  law  to  be 
ignored  or  changed." 

In  any  view  the  degree  of  care  to  which  these  defendants 
were  bound  is  that  which  ordinarily  prudent  and  diligent  men 
woukl  exercise  under  similar  circumstances,  and  in  determin- 
ing that  the  restrictions  of  the  statute  and  the  usages  of  busi- 
ness should  be  taken  into  account.  What  may  be  negligence 
in  one  case  may  not  be  want  of  ordinary  care  in  another,  and 
the  question  of  negligence  is,  therefore,  ultimately  a  question 
of  fact,  to  be  determined  under  all  the  circumstances. 

The  alleged  liability  of  the  defendants  is  such  that  the  facta 
must  be  examined  as  to  each  of  them. 

As  to  the  defendant  Cushing,  the  evidence  establishes  that 
on  the  24:th  of  September,  1881,  he  resigned  his  office  as  a 
director  of  the  bank  verbally  to  Charles  T.  Coit,  the  then 
president,  and  on  that  day  sold  to  Mr.  Coit  the  ten  shares  of 
the  capital  stock  of  which  he  was  the  owner.  The  books  of 
the  bank  show  the  sale  and  transfer  as  of  September  24,  1881, 
but  the  certificate  and  power  of  attorney  authorizing  the 
transfer  were  apparently  not  delivered  until  October  7,  when 
the  money  was  paid,  being  $125  per  share.  According  to  the 
recollection  of  Lee,  the  entry  in  the  transfer  book  was  not 
made  until  November,  when  he  thinks  the  stock  was  sent  up 
to  him  by  Mr.  Coit  from  New  York  city,  but  he  was  informed 
of  Mr.  Cushing's  resignation  of  his  position  as  director  on 
October  3,  1881,  by  Mr.  Coit,  who  was  then  president  of  the 
bank.  This  was  brought  out  upon  cross-examination,  after 
complainant  had  examined  Lee  in  chief  in  relation  to  Cush- 
ing's resignation  and  the  vacancy  created  by  the  transfer  of 
his  stock     Cushing  testified  that  the  transfer  was  made  oit 
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September  24, 1881,  and  we  cannot  hold  that  the  Circuit  Court 
erred  in  concluding  that  that  testimony,  coupled  with  the  evi- 
dence of  the  record,  outweighed  the  testimony  of  Lee,  which 
was,  indeed,  of  minor  importance  if  the  resignation  had  taken 
effect  as  stated.  It  is  objected  that  the  evidence  of  Cushing 
was  incompetent,  but  we  do  not  find  that  this  objection  was 
made  when  Cushing  was  examined  and  cross-examined '  as  a 
witness.  Nor  do  we  think  the  evidence  incompetent  as 
against  complainant.  Eev.  Stat.  §  853 ;  N.  Y.  Code  Civ.  Proc. 
§  829 ;  Monongahda  Bank  v.  Jacolms^  109  U.  S.  275  ;  Snyder 
V.  Fiedler,  139  U.  S.  478. 

In  Whitney  v.  Butler,  118  U.  S.  655,  662,  it  was  held  that 
where  stock  had  been  sold,  and  the  certificate,  with  power  of 
attorney  for  transfer  duly  executed  in  blank,  delivered  to  the 
president  of  the  bank,  the  responsibility  of  the  original  stock- 
holder terminated.  And  Mr.  Justice  Harlan  said  for  the 
court:  "It  was  suggested  in  argument  that  the  defendants 
should  have  seen  that  the  transfer  was  made.  But  we  were 
not  told  precisely  what  ought  to  have  been  done  to  this  end 
that  was  not  done  by  them  and  their  agents.  Had  anything 
occurred  that  would  have  justified  the  defendants  in  believing, 
or  even  in  suspecting,  that  the  transfer  had  not  been  promptly 
made  on  the  books  of  the  bank,  they  would,  perhaps,  have 
been  wanting  in  due  diligence  had  they  not,  by  inspection  of 
the  bank's  stock  register,  ascertained  whether  the  proper 
transfer  had  in  fact  been  made.  But  there  was  nothing  to 
justify  such  a  belief  or  to  excite  such  a  suspicion.  Their  con- 
duct was  under  all  the  circumstances,  that  of  careful,  prudent, 
business  men,  and  it  would  be  a  harsh  interpretation  of  their 
acts  to  hold  (in  the  language  in  some  of  the  cases,  when  con- 
sidering the  general  question  under  a  different  state  of  facts) 
that  they  allowed  or  permitted  the  name  of  Whitney  to  re- 
main on  the  stock  register. as  a  shareholder.  We  are  of  opin- 
ion tiiat,  within  a  reasonable  construction  of  the  statute,  and 
for  all  the  objects  intended  to  be  accomplished  by  the  provis- 
ion imposing  liability  upon  shareholders  for  the  debts  of  na- 
tional banks,  the  responsibility  of  the  defendants  must  be  held 
to  have  ceased  upon  the  surrender  of  the  certificates  to  the 
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bank  and  the  delivery  to  its  president  of  a  power  of  attorney 
sufficient  to  effect,  and  intended  to  effect,  as  that  officer  knew, 
a  transfer  of  the  stock,  on  the  books  of  the  association,  to  the 
purchaser."  Tested  by  this  rule  the  conclusion  of  the  Circuit 
Court  on  the  matter  was  correct. 

The  resignation  was  orally  tendered  to  the  president,  and 
manifestly  accepted  by  him,  since  the  sale  of  the  stock  was 
made  at  the  same  time,  and  the  president  informed  the  cashier 
of  the  fact  a  few  days  afterwards.  Putting  a  resignation  in 
writing  is  the  more  orderly  and  proper  mode  of  procedure, 
but  if  the  fact  exists,  and  is  adequately  proven,  the  result  is 
necessarily  the  same,  as  applied  to  this  case.  We  do  not  un- 
derstand that  because  Section  5145  of  the  Eevised  Statutes 
provides  that  directors  shall  hold  office  for  one  year  and  until 
their  successors  have  been  elected  and  have  qualified,  this  pro- 
hibits resignations  during  the  year ;  and  while  the  banking 
law  is  silent  as  to  the  time  when  and  the  method  by  which  the 
office  of  director  may  be  resigned,  we  think  that  leaves  it  as  at 
common  law,  and  that  this  resignation  was  effective.  Rex  v. 
Mayor^  dhc.  of  Hipon^  1  Ld.  Raym.  563 ;  Olmsted  v.  Dennis^ 
17  K  Y.  378;  Chandler  v.  IToag,  2  Hun,  613 ;  S.  C.  63  N.  Y. 
624 ;  Bruce  v.  Piatt,  80  N.  Y.  379 ;  Fort  Jervis  v.  Bank  of 
Fort  Jervis,  96  N.  Y.  550. 

Having  sold  his  stock  September  24  and  resigned  his  posi- 
tion, Mr.  Cushing  did  not  thereafter  act  as  a  director,  and  was 
not  present  at  the  meetings  of  October*  3  and  December  17, 
1881,  and  January  10,  1882. 

The  bill  alleges  that  the  bank  was  entirely  solvent  on  Octo- 
ber 3,  and  engaged  in  a  prosperous  business  with  a  large  sur- 
plus, the  shares  commanding  a  premium  of  fifty  per  cent. 
Upon  this  question  there  was  no  issue  made  as  between  com- 
plainant and  Cushing,  and  while,  as  hereafter  stated,  we  be- 
lieve the  bank  to  have  been  hopelessly  insolvent  at  that  date, 
the  case  must  be  determined  upon  the  allegations  of  the  bill, 
and  there  is  nothing  in  the  record  to  cast  the  least  suspicion 
upon  the  good  faith  of  the  transaction.  There  is  no  charge  of 
breach  of  trust  prior  to  the  resignation  and  sale,  and  the 
decree  as  to  Cushing  must  be  affirmed. 
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Charles  T.  Coit  had  been  the  first  cashier  of  the  bank  and 
was  elected  a  director  in  1870.  He  was  its  president  from 
June,  1879,  to  the  date  of  his  death  on  December  11, 1881.  On 
October  3, 1881,  a  meeting  of  the  board  of  directors  was  held, 
at  which  Charles  T.  Coit,  Francis  E.  Coit,  Vought  and  Lee  were 
present.  Cushing,  who  had  resigned  on  the  24rth  of  Septem- 
ber, was  absent.  It  appears  that  at  this  meeting  a  resolution 
was  adopted  giving  Charles  T.  Coit,  the  president,  a  leave  of 
absence,  on  account  of  ill  health,  for  one  year.  No  one  was 
elected  president  prior  to  January  10,  1882,  in  his  place. 
There  is  no  doubt  of  the  severity  of  his  illness  and  the  neces- 
sity for  his  absence;  but  it  is  contended  that  the  resolution 
referred  to  absence  as  president  and  not  as  director,  and  that 
no  power  existed  to  allow  leave  of  absence  to  a  member  of  the 
board,  and  so  that  the  resolution  should  be  limited  to  excuse 
him  from  attendance  at  the  bank,  but  not  to  permit  him  to 
leave  the  city  ;  and  it  is  said  that  if  he  wished  to  be  absolved 
from  responsibility  while  absent  in  search  of  restored  health, 
he  should  have  resigned.  If  such  were  the  rule,  we  apprehend 
that  moneyed  corporations  would  find  extreme  difficulty  in 
obtaining  proper  persons  to  act  as  directors.  »fiut  it  is  not  the 
rule.  Mr.  Coit  was  guilty  of  no  want  of  ordinary  care  in  act- 
ing upon  the  leave  of  absence,  and  is  not  to  be  held  because 
he  did  not  resign.  Invalids  are  permitted  to  indulge  in  the 
hope  of  recovery,  and  are  not  called  upon  by  reason  of  illness 
to  retire  at  once  from  the  affairs  of  this  world  and  confine 
themselves  to  preparation  for  their  passage  into  another. 
There  was  here  no  neglectful  abandonment  of  duty  from  Octo- 
ber 3  to  December  11,  and  the  decree  in  favor  of  the  adminis- 
trators of  Charles  T.  Coit  was  properly  rendered. 

We  pass,  then,  to  the  inquiry  as  to  the  liability  of  defend- 
ants Spaulding  and  Johnson.  In  what  did  their  negligence 
consist,  and  were  losses  occasioned  by  that  negligence,  and 
what  losses  i  Their  conduct  is  to  be  judged  not  by  the  event, 
but  by  the  circumstances  under  which  they  acted. 

Johnson  had  done  business  with  the  bank  since  1865,  and 
from  1879  had  been  a  customer  individually,  and  also  con- 
nected with  several  firms  who  kept  accounts  with  the  bank 
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and  had  a  line  of  discounts  there.  When  requested  by  Lee  in 
December,  1881,  to  fill  one  of  the  vacancies  created  by  the 
resignation  of  Cushing  and  the  death  of  Charles  T.  Coit,  he 
objected  to  doing  so,  on  the  ground  of  want  of  knowledge  of 
the  banking  business,  and  the  fact  that  the  nature  of  his  own 
business  carried  him  away  considerably  from  the  city,  but 
finally,  upon  being  informed  that  the  bank  was  in  prosperous 
condition  and  that  much  of  his  time  would  not  be  required, 
accepted.  After  the  10th  of  January  he  was  in  the  bank  from 
time  to  time,  and  inquired  about  its  business,  and  was  told  by 
Lee  that  everything  was  going  on  well.  At  Lee's  request  he 
signed  the  report  of  March  11,  1882,  which  had  been  sworn  to 
by  the  cashier,  and  signed  by  Francis  E.  Coit  before  Johnson 
signed  it.  He  was  informed  that  the  report  contained  a  cor- 
rect exhibit  of  the  condition  of  the  bank  as  shown  by  its 
books ;  and  Lee  testified  that  it  did,  and  that  if  incorrect  the 
error  could  not  have  been  detected  by  an  examination  of  the 
books  and  papers  of  the  bank.  Very  soon  after  the  10th  of 
January,  Mrs.  Johnson  became  perilously  ill,  and  Johnson, 
through  the  extra  strain  put  upon  him,  fell  himself  into  such 
a  physical  and  .mental  condition  as  incapacitated  him  from 
properly  attending  to  business. 

Spaulding  had  had  a  large  and  various  experience  and,  as  a 
member  of  Congress,  drafted  the  original  national  banking 
act,  was  president  of  a  leading  bank  and  connected  with  sev- 
eral financial  corporations,  and  testified  that  the  practice  of 
banks,  so  far  as  he  knew,  all  over  the  country,  was  to  a  large 
extent  to  carry  on  the  business  through  their  executive  ofiicers, 
especially  where  these  officers  held  a  majority  of  the  stock ; 
that  when  he  purchased  his  stock  he  believed  this  bank  was 
being  conducted  by  its  duly-authorized  officers,  and  his  judg- 
ment was  that  his  duty  as  a  director  was  discharged  if  he 
attended  the  meetings  to  which  he  was  summoned,  performed 
such  duties  as  were  specifically  required  of  him  and  gave  such 
advice  as  was  asked  from  him ;  that  his  summers  were  spent 
upon  his  farm  in  the  country;  that  in  1882  he  was  seventy- 
two  years  of  age;  that  he  was  in  a  measure  retired  from  busi- 
ness, so  that  he  gave  very  little  attention  to  the  affairs  of  his 
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own  bank,  but  was  ready  to  give  any  advice  or  suggestions 
when  called  upon  for  that  purpose  upon  any  special  matters ; 
that  for  many  years  it  had  been  the  practice  in  the  corpora- 
tions in  which  he  was  a  director  to  treat  him  as  an  advisory 
director,  and  not  as  a  director  occupied  in  the  daily  manage- 
ment of  their  affairs ;  and  that  he  accepted  the  position  upon 
the  understanding  that  he  should  occupy  this  relation. 

He  set  forth  in  his  answer,  which  was  made  under  oath  as 
l^equired  by  the  bill,  and  which  was,  therefore,  evidence,  that 
it  was  well  known  to  the  stockholders  and  most  other  persons 
dealing  with  the  bank  that  he  had  retired  from  active  pur- 
suits, and  that  it  was  only  expected  of  him  by  the  stockholders 
and  the  depositors  of  the  bank  that  he  should  more  especially 
perform  such  duties  as  he  should  be  specifically  required  to 
perform  by  its  board  of  directors  and  officers,  and  that  he 
should  impart  such  advice  in  its  management  as  he  should  be 
asked  to  give  in  the  course  of  its  business. 

He  further  stated  that  he  never  received  or  expected  to 
receive  any  compensation  or  benefit  from  the  bank  as  a  direc- 
tor ;  that  Lee  was  the  owner  of  a  large  majority  of  the  stock ; 
that,  as  is  customary  in  such  cases,  Lee  had  assumed,  to  a 
large  extent,  the  management  and  control  of  the  bank,  with 
the  knowledge  of  the  other  directors  and  with  the  knowledge 
of  the  stockholders  of  the  bank,  and  most,  if  not  all,  of  the 
depositors  therein;  and  upon  information  and  belief  '^that 
long  before  he  became  a  stockholder  of  said  bank,  and  up  to 
the  time  he  became  such  stockholder,  and  while  he  was  such 
stockholder,  it  was  understood  by  all  persons  having  dealings 
with  the  said  bank  that  the  said  Lee  practically  administered 
the  affairs  thereof,  as  its  chief  executive  officer." 

A  large  amount  of  evidence  was  given  tending  to  show  that 
nearly  if  not  "all  of  the  present  creditors  of  the  bank  were 
familiar  with  the  fact  that  the  business  of  the  bs^nk  was  con- 
ducted, so  far  as  its  discounts  and  other  banking  business  was 
concerned,  without  the  intervention  of  the  board  of  directors, 
or  a  committee  of  that  board. 

Mr.  Spaulding  further  testified  that  he  never  received  any 
notice  to  attend  directors'  meetings;  that  he  had  no  actual 
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knowledge  of  the  by-laws ;  that  he  was  not  appointed  on  any 
committee  or  requested  to  perform  any  duty ;  that  he  supposed 
the  bank  was  in  a  prosperous  condition  down  to  the  day  of  its 
failure;  that  he  had  confidence  in  Lee's  capacity  and  integ- 
rity, and  that  the  business  of  the  bank  was  being  conducted 
safely  and  prosperously  under  his  management ;  that  he  talked 
with  Lee  in  regard  to  the  affairs  of  the  bank,  who  told  him 
the  bank  was  in  good  condition ;  that  he  examined  the  reports 
made  to  the  comptroller,  December  31,  1881,  and  March  11, 
1882,  and  saw  by  them  that  everything  was  going  right;  and 
that  he  knew  the  duty  of  making  an  examination  had  not 
been  devolved  upon  him;  and  further  stated  that  it  would 
have  taken  a  month  to  have  ascertained  whether  the  reports 
to  the  comptroller  were  correct ;  and  that  it  was  the  duty  of 
the  comptroller  and  the  bank  examiner  to  do  so. 

The  evidence  fairly  establishes  that  this  bank  was  in  good 
credit  up  to  the  time  of  its  failure.  It  had  been  in  existence 
for  eighteen  years ;  had  been  prosperous ;  had  paid  dividends 
regularly,  down  to  and  into  1881,  and  its  stock  had  for  years 
stood  far  above  par,  at  fifty  per  cent  above,  October  3, 1881, 
according  to  complainant.  Neither  the  defendants,  nor  the 
bank's  customers,  nor  the  community,  appear  to  have  enter- 
tained the  least  suspicion  as  to  its  solvency.  The  losses  which 
it  is  claimed  rendered  it  insolvent,  and  for  the  recovery  of 
which  losses  this  action  was  instituted,  occurred  by  reason  of 
the  discounting  by  Lee  of  the  paper  of  persons  engaged  with 
him  in  outside  business  and  speculations,  who  were  not  ade- 
quately responsible  for  their  engagements.  The  vice  in  the 
situation  lay,  not  in  the  reports  nor  in  the  books,  upon  their 
face,  but  in  the  unreliability  of  the  bills  receivable. 

"Were  these  defendants  guilty  of  negligence  in  allowing  Lee 
to  remain  in  charge  of  the  bank  ?  Would  they  have  been  so 
guilty  if  they^  had  put  him  in  charge  for  the  first  time  on  the 
10th  of  January  ? 

It  appears  that  Lee  went  into  the  employment  of  this  bank 
in  1868,  being  then  eighteen  years  old,  and  so  remained  until 
April  14,  1882,  occupying  in  succession  the  positions  of  mes- 
senger boy,  book-keeper,  teller,  assistant  cashier,  cashier,  vice- 
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president  and  president.  He  was  the  son  of  an  old  and 
well-known  citizen  of  Buffalo,  a  graduate  of  its  high  school, 
was  or  had  been  one  of  the  trustees  and  treasurer  of  a  leading 
church  in  Buffalo,  treasurer  of  the  Young  Men's  Christian 
Association,  and  a  member  of  the  Young  Men's  Association. 
His  general  character  was  good,  his  reputation  for  integrity 
and  financial  capacity  excellent,  and  he  possessed  the  confi- 
dence of  his  fellow-citizens.  Upon  the  lOth  of  January,  1882, 
he  was  the  owner  of  two-thirds  of  the  stock  of  the  bank,  and 
had  apparently  a  greater  interest  than  any  other  person  in 
seeing  that  its  affairs  were  so  managed  that  its  capital  would 
remain  unimpaired.  The  business  of  the  bank  had  been  con- 
ducted for  years  by  the  president,  assisted  by  the  other  execu- 
tive officers,  and  it  had  seemingly  been  well  conducted.  Lee 
was  selected  to  assume  the  management  when  Charles  T.  Coit 
retired  in  October,  1881,  by  the  then  board  of  directors,  and 
there  was  nothing  to  indicate  that  the  choice  was  not  a  proper 
and  fit  one.  We  think  no  jury  would  have  been  justified  in 
finding  defendants  guilty  of  negligence  in  retaining  Lee  in 
the  management  of  the  bank.  Nor  was  there  any  violation 
of  law  in  permitting  him  to  conduct  its  business,  for  he  was 
duly  authorized  to  do  so  under  the  provisions  of  the  act. 
We  do  not  mean  that  this  dispensed  with  reasonable  oversight 
by  the  directors,  but  that  belongs  to  a  different  branch  of 
inquiry. 

But  it  is  contended  that  defendants  should  have  insisted  on 
meetings  of  the  board  of  directors  or  had  special  meetings 
called,  and  at  those  meetings  or  otherwise  made  personal 
examination  into  the  affairs  of  the  bank,  and  that  had  they 
done  this  they  would  have  discovered  the  condition  of  the 
bank  and  prevented  losses  occurring  subsequently  to  the  10th 
of  January. 

Here,  again,  it  should  be  observed  that  even  trustees  are 
not  liable  for  the  wrongful  acts  of  their  co-trustees  unless    ^4^ 
they  connive  at  them  or  are  guilty  of  negligence  conducive 
to  their  commission,  and  that  Lee  and  Vought  had  long  been 
directors.  • 

It  is  shown  that  for  fourteen  years  the  affairs  of  the  bank 
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had  been  left  wholly  with  the  president  and  cashier,  and  that 
from  the  10th  of  January  to  the  stoppage  of  the  bank  the 
business  was  done  as  it  had  always  been  done.  No  bonds  had 
been  required  of  the  officers  for  at  least  fourteen  years ;  no 
meetings  were  held  by  the  board  of  directors  except  the 
annual  meeting  and  meetings  to  declare  dividends  or  on  some 
special  occasion  ;  no  exchange  committee  had  been  appointed 
since  1875;  and  no  committees  had  ever  been  appointed  to 
examine  into  the  bank's  affairs,  question  its  cashier,  or  com- 
pare its  assets  and  liabilities  with  the'  balances  on  the  general 
ledger.  So  that  this  manner  of  conducting  the  business  had 
been  sanctioned  by  long-continued  usage,  and  the  evidence 
tends  to  show  that  the  method  pursued  must  have  been  and 
was  well  known  to  many  of  its  customers,  including  those  who 
were  creditors  at  the  time  of  its  failure,  as  well  as  its  stock- 
holders. All  this  was  not  as  it  should  have  been,  and  ought 
not  to  be  countenanced,  but  the  facts  have  an  important  bear- 
ing on  the  question  whether  Spaulding  and  Johnson  should  be 
held  liable  because  they  did  not  at  once  endeavor  to  change 
the  entire  methods  of  doing  business  and  enter  upon  an 
exhaustive  investigation  of  the  assets.  Would  ordinarily  pru- 
dent and  diligent  men  have  done  so  under  similar  circum- 
stances ?  It  is  not  so  much  a  question  of  holding  meetings,  as 
of  examination,  searching  and  thorough ;  an  overhauling  of 
the  bills  receivable,  and  the  detection  of  the  uncollectible  in- 
debtedness which  rendered  the  bank  insolvent.  Were  Spauld- 
ing and  Johnson  guilty  of  negligence  in  that  they  did  not 
make  such  an  examination  within  ninety  days  after  they  be- 
came directors,  in  the  teeth  of  the  assurances  of  Lee,  in  whom 
they  reposed  confidence,  who  had  been  connected  with  the 
bank  for  so  many  years,  and  who  owned  two-thirds  of  the 
stock? 

The  kind  of  examination  required  is  indicated  by  the  fact 
that  although  the  evidence  leaves  it  beyond  question  that  the 
bank  was  insolvent  on  the  third  of  October,  1881,  its  capital 
and  surplus  wholly  exhausted,  and  losses  incurred  for  thou- 
sands of  dollars  beyond  that  amount,  complainant,  after  a  year's 
close  investigation,  alleges  that  the  bank  was  at  that  time 
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solvent,  engaged  in  a  prosperous  business,  with  an  unimpaired 
capital  and  a  surplus,  and  with  stock  standing  at  fifty  per  cent 
above  par.  Indeed,  the  books  and  papers  of  the  bank  were 
kept  in  such  a  condition  that  even  the  cashier  swore  that  he 
did  not  suspect  anything  wrong  in  the  management  until 
April  10,  1882. 

There  were,  it  is  true,  two  transactions  in  violation  of  the 
provisions  of  the  banking  law,  not  entered  on  the  books,  and 
to  which  the  learned  circuit  judge  refers.  On  the  18th  of 
January,  1882,  Lee  took  $23,680  from  the  cash  of  the  bank, 
which  he  replaced  by  a  slip  of  paper  with  the  amount  on  it  in 
the  cash  drawer.  This  was  called  a  cash  item,  and  was  there- 
after counted  as  cash.  It  was  reduced  from  time  to  time 
until  on  April  12  it  was  $12,405.  On  February  15,  he  took 
$16,737.50  in  the  same  way  from  the  bank's  cash  and  placed 
a  similar  slip  in  the  drawer.  This  was  reduced  by  April  12  to 
$11,435.  These  transactions  were  not  concealed  from  the 
cashier  and  subordinate  officers  of  the  bank,  yet,  in  view  of 
Lee's  position  and  character,  excited  no  suspicion,  and  the 
directors  were  not  informed  of  the  facts. 

Again,  under  section  5200  Kev.  Stat.,  the  total  liabilities  for 
money  borrowed  to  any  national  banking  association  of  any 
person,  company,  etc.,  should  at  no  time  exceed  one-tenth  part 
of  the  capital  stock,  but  the  discount  of  bills  of  exchange 
drawn  in  good  faith  against  actually  existing  values,  and  of 
commercial  or  business  paper  actually  owned  by  the  person 
n^otiating  the  same,  is  not  to  be  considered  as  money  bor- 
rowed. This  provision  was  grossly  violated,  but  while  Lee 
testified  in  chief  for  complainant  that  the  directors  could  have 
ascertained  from  an  examination  of  the  books,  papers  and 
notes  whether  or  not  the  loans,  which  exceeded  $10,000,  were 
for  discounts  of  bills  of  exchange  or  business  paper,  within  the 
exception,  he  stated,  on  cross-examination,  that  it  would  not 
have  been  possible,  from  an  inspection  of  the  paper  simply,  or 
an  examination  of  the  books  of  the  bank,  or  both,  to  have 
made  the  discovery,  thus  drawing  a  recognized  distinction 
between  bare  inspection  and  thorough  examination,  a  distinc- 
tion also  applicable  to  loans  when  the  reserve  was  below 
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fifteen  per  cent  of  the  deposits,  and  generally.  We  are  im- 
pressed by  the  evidence  with  the  conviction  that  a  cursory 
glance  would  not  have  been  enough. 

Would  it  not  have  been  the  exercise  of  an  extraordinary 
degree  of  care  if  these  defendants  had  insisted,  within  the  first 
ninety  days,  upon  making  such  an  examination? 

Certainly  it  cannot  be  laid  down  as  a  rule  that  there  is  an 
invariable  presumption  of  rascality  as  to  one's  agents  in  busi- 
ness transactions,  and  that  the  degree  of  watchfulness  must  be 
proportioned  to  that  presumption. 

"  I  know  of  no  law,"  said  Vice-Chancellor  McCoun,  in  Scott 
V.  De  Peyster^  1  Edw.  Ch.  613,  541,  "  which  requires  the  presi- 
dent or  directors  of  any  moneyed  institution  to  adopt  a  system 
of  espionage  in  relation  to  their  secretary  or  cashier  or  any 
subordinate  agent,  or  to  set  a  watch  upon  all  their  actions. 
While  engaged  in  the  performance  of  the  general  duties  of 
their  station,  they  must  be  supposed  to  act  honestly  until  the 
contrary  appears;  and  the  law  does  not  require  their  em- 
ployers to  entertain  jealousies  and  suspicions  without  some 
apparent  reason.  Should  any  circumstance  transpire  to 
awaken  a  just  suspicion  of  their  want  of  integrity,  and  it  be 
suffered  to. pass  unheeded,  a  different  rule  would  prevail  if  a 
loss  ensued.  But,  without  some  fault  on  the  part  of  the  direc- 
tors, amounting  either  to  negligence  or  fraud,  they  cannot  be 
liable." 

Nor  is  knowledge  of  what  the  books  and  papers  would  have 
shown  to  be  imputed.  In  Wdkem(m  v.  DaUey^  51  N.  T.  27, 
32,  Judge  Earl  observed  in  relation  to  Dalley,  sought  to  be 
charged  for  false  representations  in  the  circular  of  a  company 
of  which  he  was  one  of  the  directors :  "  He  was  simply  a  direc- 
tor, and  as  such  attended  some  of  the  meetings  of  the  board  of 
directors.  As  he  was  a  director,  must  we  impute  to  him,  for 
the  purpose  of  charging  him  with  fraud,  a  knowledge  of  all 
the  affairs  of  the  company  ?  If  the  law  requires  this,  then  the 
position  of  a  director  in  any  large  corporation,  like  a  railroad, 
or  banking,  or  insurance  company,  is  one  of  constant  peril. 
The  affairs  of  such  a  company  are  generally,  of  necessity, 
largely  intrusted  to  managing  oflBcers.     The  directors  gen- 
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eraUy  cannot  know,  and  have  not  the  ability  or  knowledge 
requisite  to  learn,  by  their  own  efforts,  the  true  condition  of 
the  affairs  of  the  company.  They  select  agents  in  whom  they 
have  confidence,  and  largely  trust  to  them.  They  publish 
their  statements  and  reports,  relying  upon  the  figures  and 
facts  furnished  by  such  agents;  and  if  the  directors,  when 
actually  cognizant  of  no  fraud,  are  to  be  made  liable  in  an 
action  of  fraud  for  any  error  or  misstatement  in  such  state- 
ments and  reports,  then  we  have  a  rule  by  which  every  direc- 
tor is  made  liable  for  any  fraud  that  may  be  committed  upon 
the  company  in  the  abstraction  of  its  assets  and  diminution 
of  its  capital  by  any  of  its  agents,  and  he  becomes  substan- 
tially an  insurer  of  their  fidelity.  It  has  n(5t  been  generally 
understood  that  such  a  responsibility  rested  upon  the  directors 
of  corporations,  and  I  know  of  no  principle  of  law  or  rule  of 
public  policy  which  requires  that  it  should." 

And  so  Sir  George  Jessel,  in  Hallmark  %  Case^  9  Ch.  D.  329, 
332 :  "  It  is  contended  that  IlaUmarh^  being  a  director,  must 
be  taken  to  have  known  the  contents  of  all  the  books  and 
documents  of  the  company,  and  so  to  have  known  that  his 
name  was  on  the  register  of  shares  for  fifty  shares.  But  he 
swears  that  in  fact  he  did  not  know  that  any  shares  had  been 
allotted  to  him.  Is  knowledge  to  be  imputed  to  him  under 
any  rule  of  law  ?  As  a  matter  of  fact,  no  one  can  suppose 
that  a  director  of  a  company  knows  everything  which  is  en- 
tered in  the  books,  and  I  see  no  reason  why  knowledge  should 
be  imputed  to  him  which  he  does  not  possess  in  fact.  Why 
should  it  be  his  duty  to  look  into  the  list  of  shareholders? 
I  know  no  case,  except  Ex  parte  Brown^  19  Beav.  97,  which 
shows  that  it  is  the  duty  of  a  director  to  look  at  the  entries 
in  any  of  the  books ;  and  it  would  be  extending  the  doctrine 
of  constructive  notice  far  beyond  that  or  any  other  case  to 
impute  to  this  director  the  knowledge  which  it  is  sought  to 
impute  to  him  in  this  case." 

We  are  of  opinion  that  these  defendants  should  not  be 
subjected  to  liability  upon  the  ground  of  want  of  ordinary 
care,  because  they  did  not  compel  the  board  of  directors  to 
make  such  an  investigation  and  did  not  themselves  individu- 
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ally  conduct  an  examination,  during  their  short  period  of  ser- 
vice ;  or  because  they  did  not  happen  to  go  among  the  clerks 
and  look  through  the  books,  or  call  for  and  run  over  the  bills 
receivable. 

Of  course  a  thorough  examination  would  have  ascertained 
that  the  bank  ought  to  be  put  into  liquidation  at  once.  Noth- 
ing that  could  have  been  done  on  or  after  the  10th  of  January 
would  have  saved  it.  Insolvent  on  the  3d  of  October,  its  con- 
dition had  changed  for  the  worse  January  10.  And  it  is 
worthy  of  notice  that  the  persons  or  firms,  losses  by  reason 
of  advances  to  whom  are  named  in  argument  as  the  main 
cause  of  the  failure  and  basis  of  recovery,  were  all  debtors  of 
the  bank  October  3,  1881,  some  of  them  for  a  long  time  be- 
fore, and  all  debtors  January  10, 1882,  and  the  figures  of  the 
experts  seem  to  show  that  the  amounts  due  from  them  at  the 
latter  date  were  not  many  thousand  dollars  greater  in  the  ag- 
gregate on  April  14, 1882.  The  indebtedness  of  Lee,  his  father 
and  his  wife  was  nominally  less,  while  that  of  some  of  those 
through  whom  he  appears  to  have  conducted  his  operations 
was  larger.  According  to  him  such  increase  in  poor  assets,  as 
there  was,  was  substantially  attributable  to  increased  loans 
made  in  the  hope  of  carrying  through  parties  already  in  debt 
to  the  bank,  and  he  says  that  there  was  ideally  no  material 
change  in  the  character  of  the  paper  between  January  9  and 
the  stoppage  of  the  bank. 

But  it  is  unnecessary  to  do  more  than  refer  to  these  matters 
as  indicative  of  the  uncertainty  as  to  what  losses  would  have 
been  prevented  if  the  bank  had  been  wound  up  earlier  than  it 
was  and  as  to  the  point  of  time  to  which  the  supposed  lia- 
bility should  be  referred,  if  an  interlocutory  decree  had  been 
entered. 

We  are  not  disposed,  therefore,  to  reverse  the  decree  as  to 
defendants  Spaulding  and  Johnson,  and  although  the  case  of 
Francis  E.  Coit  was  in  some  aspects  different,  and  particularly 
in  that  he  was  a  director  for  a  longer  period,  we  think  it 
should  take  the  same  course.  He  was  elected  a  director  May 
20,  1881,  to  fill  a  vacancy  created  by  the  death  of  G^oi^e 
Coit.    He  was  at  the  time  an  invalid,  and  by  reason  of  his 
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infirmity  in  health  unable  to  transact  business,  at  least  with 
facility.  His  co-directors  at  the  time  of  his  election  were 
Charles  T.  Coit,  Vought,  Gushing  and  Lee.  He  was  re-elected 
January  10,  1882.  The  evidence  shows  that  he  had  for  many 
years  been  afl3icted  with  rheumatism.  So  far  as  appears,  Lee, 
Vought  and  Gushing  were  in  good  health,  although  Gharles 
T.  Goit  was  not,  but  the  latter  continued  in  the  management 
of  the  bank  down  to  the  third  of  October.  While  it  may  be 
said  that  Francis  E.  Goit  should  not  have  accepted  the  posi- 
tion of  director,  and  should  not  have  allowed  himself  to  be 
re-elected,  yet  upon  this  question  of  passive  negligence  the 
rule  would  be  an  exceedingly  rigorous  one  which  made  no 
allowance  for  the  person  charged  under  such  circumstances. 
And  upon  the  whole  we  do  not  feel  called  upon  to  question 
the  decision  as  to  him. 

It  must  be  remembered  that  in  cases  turning  upon  questions 
of  fact,  in  order  to  reverse,  we  must  be  prepared  to  hold  that 
the  findings  were  not  justified.  And  this  we  cannot  do,  tak- 
ing into  consideration  all  the  facts  contained  in  this  volumin- 
ous record,  which  we  have  attempted  thoroughly  to  explore. 

The  turning  point,  so  far  as  defendants  Spaulding  and 
Johnson  are  concerned,  (and  we  include  with  them  Francis  E. 
Goit,)  is  whether  under  all  the  circumstances  they  were  guilty 
of  negligence,  producing  any  of  the  losses  in  question,  not 
aflBrmatively,  but  because  they  did  not  prevent  them ;  and 
this  depends  upon  whether  they  should  have  made  an  examina- 
tion of  the  books  and  assets  of  the  bank,  and  whether,  if  they 
had,  that  would  have  enabled  them  to  discover  such  a  condi- 
tion of  affairs  as  would  have  resulted  in  placing  the  bank  in 
liquidation,  and  whether  thereby  some  of  the  losses  would 
have  been  averted. 

Without  reviewing  the  various  decisions  on  the  subject,  we 
hold  that  directors  must  exercise  ordinary  care  and  prudence 
in  the  administration  of  the  affairs  of  a  bank,  and  that  this 
includes  something  more  than  officiating  as  figure-heads.  They 
are  entitled  under  the  law  to  commit  the  banking  business,  as 
defined,  to  their  duly-authorized  officers,  but  this  does  not  ab- 
solve  them  from  the  duty  of  reasonable  supervision,  nor  ought 
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they  to  be  permitted  to  be  shielded  from  liability  because  of 
want  of  knowledge  of  wrong-doing,  if  that  ignorance  is  the 
result  of  gross  inattention ;  but  in  this  case  we  do  not  think 
these  defendants  fairly  liable  for  not  preventing  loss  by  putting 
the  bank  into  liquidation  within  ninety  days  after  they  became 
directors,  and  it  is  really  to  that  the  case  becomes  reduced  at 
last.     For  the  reasons  given,  the  decree  will  be 

Affirmed. 

Mr.  Justice  Haelan,  with  whom  concurred  Mb.  Justice 
Gray,  Mr.  Justice  Brewer  and  Mr.  Justice  Brown,  dis- 
senting. 

Mr.  Justice  Gray,  Mr.  Justice  Brewer,  Mr.  Justice  Brown 
and  myself  are  unable  to  concur  in  the  opinion  and  judgment 
of  the  court. 

We  accept,  as  sufficient,  the  reasons  given  for  the  exemption 
of  the  estate  of  Charles  T.  Coit  and  of  Gushing  from  liability 
for  the  losses  of  the  bank  here  in  question.  But  we  are  of 
opinion  that,  under  the  evidence,  the  defendants  Elbridge  G. 
Spaulding,  Francis  E.  Coit,  and  W.  H.  Johnson  became  re- 
spectively liable  for  such  of  those  losses  as  could  have  been 
prevented  by  proper  diligence  upon  their  part  as  directors.  It 
would  serve  no  useful  purpose  to  refer  in  detail  to  all  the  evi- 
dence establishing  their  dereliction  of  duty.  In  our  opinion, 
the  proof  is  clear  and  convincing  that  a  considerable  part  of 
the  amount  lost  to  the  bank,  and  therefore  to  its  stockholders 
and  depositors,  could  have  been  saved,  if  they  had  exercised 
such  care  in  the  supervision  and  management  of  the  bank's 
business,  as  men  of  ordinary  diligence  exercise  in  respect  to 
their  own  business.  In  fact,  those  gentlemen,  while  they 
were  directors,  had  no  knowledge  whatever  of  what  was 
being  done  by  Lee  in  the  conduct  of  the  bank.  They  took 
his  word  that  all  was  right,  and  gave  no  attention  what- 
ever to  the  management  of  its  business.  Their  eyes  were  as 
completely  closed  to  what  he  did,  from  day  to  day,  in  direct- 
ing the  affairs  of  the  bank,  as  if  they  had  deliberately  deter- 
mined not  to  see  and  not  to  know  how  he  controlled  its 
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bosiness.  In  the  cases  of  Francis  E.  Coit  and  Johnson,  there 
are  some  mitigating  circumstances  arising  out  of  the  condition 
of  their  health,  at  particular  dates,  but  they  are  not  such  as  to 
relieve  them  from  the  responsibility  they  assumed  by  becoming 
directors.  When  Lee  asked  Johnson  to  become  a  director, 
the  latter  expressed  doubt  as  to  whether  he  could  give  the 
bank  much  of  his  time.  But  Lee  said  to  him  that ''  he  could 
fix  that  all  right."  Johnson  having,  upon  one  occasion,  in- 
quired, in  a  general  way,  how  the  bank  was  getting  on,  Lee 
replied,  "  nicely ; "  and  Johnson  was  satisfied.  Both  Francis 
E.  Coit  and  Johnson  signed  reports  to  the  comptroller  of  the 
treasury  that  were  false  and  fraudulent,  without  having  the 
slightest  knowledge  of  their  truth  or  falsity.  They  signed 
and  certified  to  their  correctness  entirely  upon  their  faith  in 
Lee.  They  acted  as  if  confidence  in  him  discharged  them 
from  all  responsibility  touching  the  management  of  the  bank. 
In  the  case  of  Mr.  Spaulding,  there  are  absolutely  no  cir- 
cumstances of  a  mitigating  character.  He  was  learned  in  the 
law,  and  had  large  experience  in  banking.  He  accepted  the 
position  of  director  to  accommodate  Lee,  and  without  any 
examination  of  the  condition  of  the  bank.  Lee  told  him  the 
bank  was  all  right,  and  upon  that,  and  that  alone,  he  rested 
with  implicit  confidence.  Having  taken  the  oath  required  by 
the  statute,  that  he  would,  so  far  as  the  duty  devolved  upon 
him,  diligently  and  honestly  administer  the  affairs  of  the  asso- 
ciation, and  having  ascertained  that  the  executive  officers  were 
in  charge  of  the  bank,  performing  the  duties  belonging  to  their 
respective  positions,  he  did  not,  he  says,  "go  any  further." 
Under  such  circumstances,  and  as  he  interpreted  the  national 
banking  act,  he  felt  himself  "relieved  from  any  specified 
duty."  He  "had  no  knowledge  of  either  the  provisions  of 
the  by-laws  or  articles  of  association."  In  his  opinion,  if  the 
directors  imposed  upon  the  executive  officers  of  the  bank 
the  duty  of  conducting  its  business,  the  duties  of  directors 
became  thereafter  "  nominal."  He  performed  no  duty,  while 
he  was  director,  except  "to  examine  the  reports;"  but  he 
made  no  examination  to  ascertain  their  correctness.  He  says: 
**  I  regarded  my  duty  as  ended,  to  a  great  extent,  when  I  saw 
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the  bank  was  in  the  same  charge  that  it  had  been."  Being 
asked  whether  he  went  to  the  bank  and  made  an  examination 
of  its  books,  papers  or  affairs,  he  replied :  "tdid  not;  I  took 
Mr.  Lee's  word  for  it."  When  asked  in  reference  to  the  enor- 
mous overdrafts,  made  while  he  was  director,  and  whether  he 
did  anything  to  prevent  them,  he  replied :  "  I  didn't  go  to  the 
bank  to  ascertain.  I  left  the  officers  in  charge  as  I  found 
them."  In  response  to  the  question  whether  from  the  10th 
day  of  January  down  to  the  failure  of  the  bank  he  had  any- 
thing to  do  with  the  affairs  of  the  bank,  aside  from  holding 
ten  shares  of  its  stock,  he  said :  ^^  I  never  examined  its  books 
or  affairs,  and  I  only  examined  the  reports  which  it  made  to 
the  comptroller,  whose  duty  it  was  to  see  that  those  reports 
were  correct."  He  never  requested  any  of  his  co-directors,  or 
any  officer  of  the  bank,  to  call  a  meeting  of  the  board  of 
directors,  for,  said  he,  "that  duty  was  devolved  upon  the 
cashier."  Lastly,  and  as  sufficient  evidence  that  the  directors 
abandoned  to  Lee  the  absolute  control  of  all  the  bank's  affairs 
and  forebore  to  exercise  the  slightest  control  or  supervision 
over  him  or  them,  only  two  meetings  of  the  directors  were 
held  from  October  3d,  1881,  until  the  bank  closed  its  doors  on 
the  14rth  of  April,  1882,  over  the  whole  of  which  period  the  dis- 
honest practices  of  Lee  extended;  one,  December  12th,  1881, 
for  the  purpose  only  of  passing  resolutions  relating  to  the 
death  of  Charles  T.  Coit,  and  the  other,  January  10th,  1882, 
when  Spaulding  and  Johnson  were  made  directors.  One  of 
the  by-laws  provided  for  regular  meetings  of  the  board  of 
directors  on  the  first  Tuesday  in  every  month.  But  he  had 
no  knowledge  of  such  a  by-law  or  of  any  such  meetings.  It  is 
plain  from  the  evidence  that  if,  with  his  long  experience  in 
banking  business,  he  had  given  one  hour,  or  at  the  utmost  a 
few  hours'  time,  in  any  week  while  he  was  director,  to  ascer- 
tain how  this  bank  was  being  managed,  he  would  have  dis- 
covered enough  that  was  wrong  and  reckless  to  have  saved 
the  association,  its  stockholders  and  depositors,  many,  if  not 
all,  of  the  losses  thereafter  occurring.  Upon  his  theory  of 
duty,  the  only  need  for  directors  of  a  national  bank  is  to  meet, 
take  the  required  oath  to  administer  its  business  diligently  and 
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honestly,  tarn  over  all  its  affairs  to  the  control  of  some  one  or 
more  of  its  ofScers,  and  never  go  near  the  bank  again,  unless 
they  are  notified  to  come  there,  or  until  they  are  informed 
that  there  is  something  wrong.  And  when  it  is  ascertained 
that  these  officers  or  some  of  them,  while  in  full  control,  have 
embezzled  or  recklessly  squandered  the  assets  of  the  bank,  the 
only  comfort  that^  swindled  stockholders  and  depositors  have 
is  the  assurance,  not  that  the  directors  have  themselves  dili- 
gently administered  the  affairs  of  the  bank,  or  diligently 
supervised  the  conduct  of  those  to  whom  its  affairs  were  com- 
mitted by  them,  but  that  they  had  confidence  in  the  integrity 
and  fidelity  of  its  ofScers  and  agents,  and  relied  upon  their 
assurance  that  all  was  right.  !N'o  bank  can  be  safely  adminis- 
tered in  that  way.  Such  a  system  cannot  be  properly  char- 
acterized otherwise  than  as  a  farce.  It  cannot  be  tolerated 
without  peril  to  the  business  interests  of  the  country. 

We  are  of  opinion  that  when  the  act  of  Congress  declared 
that  the  affairs  of  a  national  banking  association  shall  be 
^^ managed"  by  its  directors,  and  that  the  directors  should 
take  an  oath  to  ^'diligently  and  honestly  administer"  them, 
it  was  not  intended  that  they  should  abdicate  their  functions 
and  leave  its  management  and  the  administration  of  its 
affairs  entirely  to  executive  ofl9cers.  True,  the  bank  may  act 
by  "  duly  authorized  officers  or  agents,"  in  respect  to  matters 
of  current  business  and  detail  that  may  be  properly  intrusted 
to  them  by  the  directors.  But,  certainly.  Congress  never  con- 
templated that  the  duty  of  directors  to  manage  and  to  admin- 
ister the  affairs  of  a  national  bank  should  be  in  abeyance 
altogether  during  any  period  that  particular  officers  and 
agents  of  the  association  are  authorized  or  permitted  by  the 
directors  to  have  full  control  of  its  affairs.  If  the  directors  of 
a  national  bank  choose  to  invest  its  officers  or  agents  with  such 
control,  what  the  latter  do  may  bind  the  bank  as  between  it 
and  those  dealing  with  such  officers  and  agents.  But  the 
duty  remains,  as  between  the  directors  and  those  who  are 
interested  in  the  bank,  to  exercise  proper  diligence  and  super- 
vision in  respect  to  what  may  be  done  by  its  officers  and 
agents. 
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As  to  the  degree  of  diligence  and  the  extent  of  supervision, 
to  be  exercised  by  directors,  there  can  be  no  room  for  doubt 
under  the  authorities.  It  is  such  diligence  and  supervision  as 
the  situation  and  the  nature  of  the  business  requires.  Their 
duty  is  to  watch  over  and  guard  the  interests  committed  to 
them.  In  fidelity  to  their  oaths,  and  to  the  obligations  they 
assume,  they  must  do  all  that  reasonably  prudent  and  careful 
men  ought  to  do  for  the  protection  of  the  interests  of  others 
intrusted  to  their  charge. 

In  respect  to  the  dealings  of  a  bank  with  others  this  court 
has  said  :  '^  Directors  cannot  in  justice  to  those  who  deal  with 
the  bank,  shut  their  eyes  to  what  is  going  on  around  them. 
It  is  their  duty  to  use  ordinary  diligence  in  ascertaining  the 
•condition  of  its  business,  and  to  exercise  reasonable  control  and 
supervision  of  its  officers.  They  have  something  more  to  do 
than,  from  time  to  time,  to  elect  the  officers  of  the  bank,  and 
to  make  declarations  of  dividends.  That  which  they  ought, 
by  proper  diligence,  to  have  known  as  to  the  general  course 
of  business  in  the  bank,  they  may  be  presumed  to  have  known, 
in  any  contest  between  the  corporation  and  those  who  are 
justified  by  the  circumstances  in  dealing  with  its  officers  upon 
the  basis  of  that  course  of  business."  Martin  v.  Webby  110 
U.  S.  7,  15.  A  rule  no  less  stringent  should  be  applied  as 
between  a  banking  association  and  directors  representing  the 
interests  of  stockholders  and  depositors.  Subscriptions  to  the 
stock  of  a  banking  association,  and  deposits  with  it,  are  made 
in  reliance  upon  the  statutory  requirement,  which  cannot  be 
dispensed  with,  that  its  affairs  are  to  be  managed  and  adminis- 
tered by  a  board  of  directors,  acting  under  oath  and  with  such 
diligence  as  the  situation  requires. 

In  Cutting  v.  Marlor^  78  N.  Y.  454,  460,  Chief  Justice  Church, 
delivering  the  unanimous  judgment  of  the  court,  said :  "  A  cor- 
poration is  represented  by  its  trustees  and  managers;  their 
acts  are  its  acts,  and  their  neglect  its  neglect.  The  employ- 
ment of  agents  of  good  character  does  not  discharge  their 
whole  duty.  It  is  misconduct  not  to  do  this,  but  in  addition 
they  are  required  to  exercise  such  supervision  and  vigilance  as 
a  discreet  person  would  exercise  over  his  own  affairs.    The 


BRIGGS  V.   SPAULDING.  171 

Dissenting  Opinion:  Harlan,  Gray,  Brewer,  Brown,  JJ. 

bank  might  not  be  liable  for  a  single  act  of  fraud  or  crime  on 
the  part  of  an  officer  or  agent,  while  it  would  be  for  a  con- 
tinuous course  of  fraudulent  practice,  especially  those  so  openly 
committed  and  easily  detected  as  these  are  shown  to  have 
been.  Here  were  no  supervision,  no  meetings,  no  examination, 
no  inquiry."  This  case  was  referred  to,  with  approval,  in 
Preston  v.  Prather,  137  U.  8.  604,  614.  So  in  Hun  v.  Cary, 
82  N.  Y.  65,  71,  which  involved  the  question  of  the  degree  of 
diligence  to  be  exercised  by  directors  of  a  savings  bank.  Judge 
Earl,  speaking  for  the  whole  court,  said :  "  Few  persons 
would  be  willing  to  deposit  money  in  savings  banks,  or  to 
take  stock  in  corporations,  with  the  understanding  that  the 
trustees  or  directors  were  bound  only  to  exercise  slight  care, 
such  as  inattentive  persons  would  give  to  their  own  business, 
in  the  management  of  the  large  and  important  interests  com- 
mitted to  their  hands.  When  one  deposits  money  in  a  savings 
bank,  or  takes  stock  in  a  corporation,  thus  divesting  himself  of 
the  immediate  control  of  his  property,  he  expects,  and  has  the 
right  to  expect,  that  the  trustees  or  directors,  who  are  chosen 
to  take  his  place  in  the  management  and  control  of  his  prop- 
erty, will  exercise  ordinary  care  and  prudence  in  the  trusts 
committed  to  them  —  the  same  degree  of  care  and  prudence 
that  men  prompted  by  self  interest  generally  exercise  in  their 
own  affairs.  When  one  voluntarily  takes  the  position  of  trus- 
tee or  director  of  a  corporation,  good  faith,  exact  justice,  and 
public  policy  unite  in  requiring  of  him  such  degree  of  care  and 
prudence,  and  it  is  a  gross  breach  of  duty  —  crassa  neglegentia 
—  not  to  bestow  them."  Ackerman  v.  Salsey^  37  N.  J.  Eq. 
356,  361 ;  HdUey  v.  Ackerman,  38  K  J.  Eq.  501,  510  ;  United 
Society  of  Shakers  v.  Underwood,  <&c.,  9  Bush,  609,  621 ;  Horn 
Silver  Co.  v.  Ryan,  42  Minnesota,  196;  United  States  v.  Means, 
42  Fed.  Eep.  599,  603 ;  Delano  v.  Case,  121  Illinois,  247,  249 ; 
Percy  v.  MiUaudon,  3  La.  568,  591;  Marshall  y.  F.  di  M. 
Savings  Bank  of  Alexandria,  dec,  85  Virginia,  676,  684; 
Building  Fund  Trustees  v.  Bossieux,  3  Fed.  Rep.  817. 

The  case  of  Charitable  Corporation  v.  Sutton,  &c.,  2  Atk. 
400,  405,  406,  which  involved  questions  of  the  liability  of 
directors  of  a  corporation  for  alleged  breaches  of  trust,  fraud 
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and  mismanagement,  is  very  instnictive  upon  this  general  sub- 
ject. Among  the  objects  of  the  corporation  was  the  lending 
of  money  upon  pledges,  etc.,  and  banking  with  notes  payable 
on  demand  within  the  amount  of  its  stock.  One  of  the 
breaches  of  duty  complained  of  was  non-attendance  by  com- 
mittee-men or  directors  upon  their  employment.  While  con- 
ceding that  the  employment  was  not  one  affecting  the  gov- 
ernment, Lord  Chancellor  Hardwicke  said :  ^'  I  take  the 
employment  of  a  director  to  be  of  a  mixed  nature ;  it  partakes 
of  the  nature  of  a  public  ojBSce,  as  it  arises  from  the  charter  of 
the  crown.  .  .  .  Therefore  committee-men  are  most  prop- 
erly agents  to  those  who  employ  them  in  this  trnst,  and  who 
empower  them  to  direct  and  superintend  the  affairs  of  the 
corporation.  In  this  respect  they  may  be  guilty  of  acts  of 
commission  or  omission,  of  malfeasance  or  nonfeasance." 
Beferring  to  malfeasance  or  nonfeasance  upon  the  part  of 
directors,  he  said :  ^'  To  instance,  in  non-attendance ;  if  some 
persons  are  guilty  of  gi'oss  non-attendance  and  leave  the  man- 
agement entirely  to  others,  they  may  be  guilty  by  this  means 
of  the  breaches  of  trust  that  are  committed  by  others.  By 
accepting  of  a  trust  of  this  sort,  a  person  is  obliged  to  execute 
it  with  fidelity  and  reasonable  diligence ;  and  it  is  no  excuse 
tg  say  that  they  had  no  benefit  from  it,  but  that  it  was  merely 
honoTo/ry ;  and  therefore  they  are  within  the  case  of  common 
trustees.  Another  objection  has  been  made,  that  the  court 
can  make  no  decree  upon  these  persons  which  will  be  just, 
for  it  is  said  every  man's  non-attendance  or  omission  of  his 
duty  is  his  own  default,  and  that  each  particular  person  must 
bear  just  such  a  proportion  as  is  suitable  to  the  loss  arising 
from  his  particular  neglect,  which  makes  it  a  case  out  of  the 
power  of  the  court.  Now,  if  this  doctrine  should  prevail,  it  is 
indeed  laying  the  axe  to  the  root  of  the  tree.  But  if,  upon  in- 
quiry before  the  master,  there  should  appear  to  be  a  supine 
negligence  in  all  of  them,  by  which  a  gross  complicated  loss 
happens,  I  will  never  determine  they  are  not  all  guilty.  Nor 
will  I  ever  determine  that  a  court  of  equity  cannot  lay  hold  of 
every  breach  of  trust,  let  the  person  be  guilty  of  it  either  in 
a  private  or  public  capacity."     So,  in  Land  Credit  Compamj 
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of  Ireland  v.  Lord  Fermoy,  L.  R  5  Ch.  763,  770,  Lord 
Hatherley  said :  ^^  I  am  exoeedingly  reluctant  in  any  way  to 
exonerate  directors  from  performing  their  duty,  and  I  quite 
agree  that  it  is  their  duty  to  be  awake,  and  that  their  being 
asleep  would  not  exempt  them  from  the  consequences  of  not 
attending  to  the  business  of  the  company." 

The  observations  of  Lord  Chancellors  Hardwicke  and  Hath- 
erley were  referred  to,  with  approval,  by  the  Court  of  Errors 
and  Appeals  of  New  Jersey  in  Williams  v.  McKay ^  40  N.  J. 
Eq.  189,  201,  where  Chief  Justice  Beasley,  speaking  for  the 
court,  said :  ^^  I  entirely  repudiate  the  notion  that  this  board 
of  managers  could  leave  the  entire  affairs  of  this  bank  to  cer- 
tain committee-men,  and  then,  when  disaster  to  the  innocent 
and  helpless  cestwi  que  trustent  ensued,  stifle  all  complaints  of 
their  neglects  by  saying,  we  did  not  do  these  things,  and  we 
know  nothing  about  them.  .  .  .  The  misconduct  in  ques- 
tion was  manifested  in  frequent,  glaring  instances,  and  it  is 
not  easy  to  imagine  how  they,  or  some  of  them,  failed  to  be 
discovered  by  these  boards  of  managers,  on  the  supposition 
which,  in  their  favor,  the  law  will  make,  that  they  exercised 
their  office  in  this  respect  with  a  reasonable  degree  of  vigi- 
lance. The  neglectful  acts  in  question  cannot  be  regarded  by 
the  court  as  isolated  instances,  for  they  run  through  the  whole 
period  of  the  life  of  the  institution,  and  thus  evince  a  system- 
atic and  habitual  disregard  of  the  directions  of  the  company's 
charter  and  a  very  striking  indifference  to  the  security  of  the 
money  held  in  trust  by  them." 

These  salutary  doctrines,  if  applied  to  the  present  case  —  as, 
in  our  judgment,  they  ought  to  be  —  require  a  reversal,  with 
directions  that  a  decree  be  entered  adjudging  Elbridge  G. 
Spaulding,  Francis  E.  Coit's  estate  and  W.  H.  Johnson  liable 
for  such  losses  occurring  during  the  period  in  question,  as 
could  have  been  avoided  by  the  exercise  of  reasonable  dili- 
gence upon  the  part  of  said  Coit,  Johnson  and  Spaulding, 
respectively,  in  performing  the  duties  appertaining  to  them  as 
directors.  The  case  is  one  of  supine,  continuous  negligence, 
upon  the  part  of  the  three  directors  named,  in  the  discharge 
of  duties  they  owed  to  the  bank  and  to  those  interested  in  it. 
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'No  usage  of  a  national  bank,  nor  any  authority  to  carry  on  its 
business  through  executive  officers  and  agents,  will  relieve  its 
directors  from  the  duty  imposed  upon  them  by  law  of  dili- 
gently managing  and  diligently  administering  its  affairs,  and 
actively  supervising  the  conduct  of  its  officers  and  agents. 
There  was  here  no  diligence,  no  supervision,  but  absolute 
inaction  in  respect  to  the  affairs  of  the  bank. 

It  was  said  at  the  bar  that  if  such  a  rule  be  rigidly  applied, 
a  gentleman  of  property  and  means  would  hesitate  long  before 
accepting  the  position  of  director  in  a  banking  association. 
This  could  not  be  the  result  if  gentlemen  of  that  class,  becom- 
ing directors  of  such  institutions,  would  exercise  anything  like 
the  care  a;nd  supervision  they  or  any  other  prudent,  discreet 
persons  give  to  the  management  of  their  own  business.  They 
ought  not,  by  accepting  and  holding  the  position  of  directors, 
to  give  assurance  to  stockholders  and  depositors,  whose  inter- 
ests have  been  committed  to  their  control,  that  the  bank  is  being 
safely  and  honestly  managed,  without  doing  what  prudent  men 
of  business  recognize  as  essential  to  make  such  an  assurance  of 
value.  A  banking  corporation,  publicly  avowing  that  its  busi- 
ness was  to  be  wholly  administered  by  executive  officers,  and 
that  the  directors  would  have  nothing  in  fact  to  do  with  its 
management,  would  not  long  retain  the  confidence  of  stock- 
holders and  depositors ;  a  fact  which,  of  itself,  shows  that  the 
abdication  by  directors  of  their  duties  and  functions  not  only 
tends  to  defeat  the  object  for  the  creation  of  such  an  institu- 
tion, but  puts  in  peril  the  interests  of  stockholders  and  depos- 
itors. 


m  •  m 
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A  person  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  under  the  provisions  of  the  act  of  May  17,  1884,  23  Stat. 
24,  c.  63,  §  3,  to  be  the  judge  of  the  District  Court  of  the  District  of 
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» 
Alaska,  is  not  a  judge  of  a  conrt  of  the  United  States  within  the  mean- 
ing of  the  exception  in  section  1768  of  the  Revised  Statutes,  relating  to 
the  tenure  of  office  of  civil  officers,  and  was,  prior  to  its  repeal,  subject 
to  removal  before  the  expiration  of  his  term  of  office  by  the  President,  in 
the  manner  and  upon  the  conditions  set  forth  in  that  section. 

The  case  is  stated  in  the  opinion. 

« 

Mr.  Samuel  F.  PhUlips  for  appellant.  Mr.  F.  D,  M<y 
Eenney  was  with  him  on  the  brief. 

Mr.  John  S.  Blaw  and  Mr.  Joseph  K.  McCammon  filed  a 
brief  for  appellant. 

Mr.  Solicitor  Oeneral  for  appellee. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

Ward  McAllister,  Jr.,  was  appointed  by  President  Arthur, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  be  Dis- 
trict Judge  for  the  District  of  Alaska.  His  commission,  of 
date  July  5th,  1884,  authorized  and  empowered  him  to  execute 
and  fulfil  the  duties  of  that  office  according  to  the  Constitu- . 
tion  and  laws  of  the  United  States,  and  to  have  and  to  hold 
the  said  office,  with  all  the  powers,  privileges  and  emoluments 
to  the  same  of  right  appertaining  "  for  the  term  of  four  years 
from  the  day  of  the  date  hereof,  and  until  his  successor  shall 
be  appointed  and  qualified,  subject  to  the  conditions  prescribed 
by  law."  He  took  the  required  oath  of  office  on  the  23d  day 
of  August,  1884. 

On  the  21st  day  of  July,  1885,  President  Cleveland,  in  writ- 
ing, "  by  virtue  of  the  authority  conferred  upon  the  President 
of  the  United  States  by  section  1768  of  the  Eevised  Statutes 
of  the  United  States,"  suspended  him  from  office  until  the 
end  of  the  next  session  of  the  Senate,  and  designated  "  Edward 
J.  Dawne  of  Oregon,  to  perform  the  duties  of  such  suspended 
officer  in  the  meantime,  he  being  a  suitable  person  therefor, 
subject  to  all  provisions  of  law  applicable  thereto."  Dawne 
took  the  prescribed  oath  of  office  on  the  20th  of  August,  1885. 
Subsequently,  December  3d,  1885,  the  President,  by  virtue  of 
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the  same  statute,  suspended  Dawne  and  designated  Lafayette 
Dawson  of  Missouri,  to  perform  tlie  duties  of  the  suspended 
officer,  subject  to  all  the  provisions  of  law  applicable  thereto. 
Dawson  took  the  required  oath  of  ofllce  December  16,  1886. 
Having  been  nominated  and,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  appointed  to  this  position,  Dawson  was 
commissioned  August  2,  1886,  for  the  term  of  four  years  from 
that  date  and  until  his  successor  should  be  appointed  and 
qualified,  subject  to  the  provisions  prescribed  by  law.  He 
took  the  oath  of  oflBLce  on  the  3d  of  September,  1886. 

Judge  McAllister,  without  resistance,  vacated  the  office  on 
the  28th  of  August,  1885,  and  received  the  salary  up  to  and 
including  that  date ;  after  which  he  did  not  perform  any  of 
the  duties  or  exercise  any  of  the  functions  of  the  position. 
The  salary  appropriated  for  the  period  between  August  29, 

1885,  and  March  12,  1886,  inclusive,  has  not  been  paid  to  any 
one  and  remains  in  the  Treasury  to  the  credit  of  the  proper 
appropriation.  Judge  Dawson  has  received  the  salary  since 
the  latter  date,  except  for  the  period  between  August  6, 

1886,  and  September  2,  1886,  the  salary  for  which  has  not 
.been  paid  to  any  one,  but  remains  in  the  Treasury. 

The  appellant  has  not  instituted  proceedings  of  any  kind 
other  than  this  action  to  determine  his  right  or  title  to  the 
office  in  question  since  August  28,  1885,  on  which  day  be 
vacated  his  position. 

He  claims  by  his  petition  ih  this  case,  ^^  as  due  him  for  said 
salary  from  the  29th  of  August,  1885,  to  the  6th  day  of  Sep- 
tember, 1886,  the  sum  of  three  thousand  and  seventy  dollars." 

Counsel  for  the  appellant  state  his  contention  to  be  (1)  that 
he  was  entitled  to  hold  the  office  of  District  Judge  for  the 
District  of  Alaska  for  four  years  from  July  5, 1884,  the  date 
of  his  commission,  and  until  his  successor  was  appointed  and 
qualified ;  or,  (2),  in  the  alternative,  that  his  right  to  perform 
the  duties  and  receive  the  emoluments  of  the  office  continued 
until  September  3,  1886^  when  Judge  Dawson  qualified,  upon 
which  basis  the  amount  due  him  would  be  13041.09;  or,  (3), 
that  he  is,  in  any  event,  entitled  to  the  salary  from  the  first 
day  after  the  end  of  the  session  of  the  Senate,  August  7,  1886, 
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to  September  3, 1886,  when  his  successor  qualified,  upon  which 
basis  there  would  be  due  him  $221.91. 

Although  the  determination  of  the  second  of  these  propo- 
sitions may,  to  some  extent,  involve  a  decision  of  the  first  one, 
it  is  proper  to  remark  that  no  question  is  distinctly  raised  by 
the  petition  as  to  the  right  of  the  appellant  to  hold  the  Dis- 
trict Judgeship  for  Alaska  for  the  full  term  designated  in  his 
<x)mmission,  namely,  four  years  and  until  his  successor  was 
appointed  and  qualified.  He  sues  only  for  the  salary  from  the 
29th  of  August,  1885,  the  day  succeeding  his  suspension  from 
office,  to  the  6th  day  of  September,  1886,  a  few  days  after 
Dawson  took  the  oath  of  office. 

The  government  disputes  the  right  of  the  appellant  to 
receive  any  part  of  the  sum  for  which  he  brings  suit.  Its 
defence  rests  upon  §  1768  of  the  Eevised  Statutes.  That  sec- 
tion and  the  one  preceding  it  are  as  follows : 

"  Sec.  1767.  Every  person  holding  any  civil  office  to  which 
he  has  been  or  may  hereafter  be  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  and  who  shall  have  become 
duly  qualified  to  act  therein,  shall  be  entitled  to  hold  such 
office  during  the  term  for  which  he  was  appointed,  unless 
sooner  removed  by  and  with  the  advice  and  consent  of  the 
Senate,  or  by  the  appointment,  with  the  like  advice  and  con- 
sent, of  a  successor  in  his  place,  except  as  herein  otherwise 
provided. 

"  Sec.  1768.  During  any  recess  of  the  Senate  the  President 
is  authorized,  in  his  discretion,  to  suspend  any  civil  officer 
appointed  by  and  with  the  advice  and  consent  of  the  Senate, 
except  judges  of  the  courts  of  the  United  States,  until  the  end 
of  the  next  session  of  the  Senate,  and  to  designate  some  suit- 
able person,  subject  to  be  removed,  in  his  discretion,  by  the 
designation  of  another,  to  perform  the  duties  of  such  suspended 
officer  in  the  meantime;  and  the  person  so  designated  shall 
take  the  oath  and  give  the  bond  required  by  law  to  be  taken 
and  given  by  the  suspended  officer,«and  shall,  during  the  time 
he  performs  the  duties  of  such  officer,  be  entitled  to  the  salary 
and  emoluments  of  the  office,  no  part  of  which  shall  belong  to 
the  officer  suspended.    The  President  shall,  within  thirty  days 

VOL.  cxu — 12 
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after  the  commencement  of  each  session  of  the  Senate,  except 
for  any  office  which  in  his  opinion  ought  not  to  be  filled,  nom- 
inate persons  to  fill  all  vacancies  in  office  which  existed  at  the 
meeting  of  the  Senate,  whether  temporarily  filled  or  not,  and 
also  in  the  place  of  all  officers  suspended ;  and  if  the  Senate 
during  such  session  shall  refuse  to  advise  and  consent  to  an 
appointment  in  the  place  of  any  suspended  officer,  then,  and 
not  otherwise,  the  President  shall  nominate  another  person  as 
soon  as  practicable  to  the  same  session  of  the  Senate  for  the 
office." 

These  sections  were  brought  forward  from  the  apt  of  March 
2,  1867,  regulating  the  tenure  of  certain  civil  offices,  and  the 
act  of  April  5,  1869,  amendatory  thereof.  14  Stat.  430,  c. 
154 ;  16  Stat.  6,  c.  10.  By  an  act  of  Congress  approved  March 
3, 1887,  those  sections,  as  well  as  sections  1769,  1770, 1771  and 
1772,  relating  to  the  same  subject,  were  repealed,  subject  to 
the  condition  that  the  repeal  should  not  affect  any  officer 
theretofore  suspended,  or  any  designation,  nomination  or  ap- 
pointment, previously  made  under  or  by  virtue  of  the  repealed 
sections.  24  Stat.  500,  c.  353.  As  the  appointment  and  sus- 
pension of  Judge  McAllister  occurred  prior  to  the  passage  of 
the  act  of  1887,  the  present  case  is  not  controlled  by  its  pro- 
visions, but  depends  upon  the  effect  to  be  given  to  the  sections 
of  the  Revised  Statutes  above  quoted,  interpreted  in  the  light 
of  the  act  establishing  the  court  of  which  the  appellant  was 
made  judge  in  the  year  1884.  What  may  be  the  powers  of 
the  President  over  territorial  judges,  now  that  section  1768  is 
repealed,  is  a  question  we  need  not  now  discuss. 

By  an  act  passed  May  17,  1884,  23  Stat.  24,  c.  53,  the 
territory  ceded  to  the  United  States  by  Russia,  and  known  as 
Alaska,  was  constituted  a  civil  and  judicial  district,  with  a 
governor,  attorney,  judge,  marshal,  clerk  and  commissioners, 
to  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  to  hold  their  respective  offices  for 
the  term  of  four  years,  and  until  their  successors  were  ap- 
pointed and  qualified.  §§  1,  9.  The  third  section  relates  to 
the  court  established  by  the  act,  and  is  in  these  words :  "  That 
there  shall  be,  and  hereby  is,  established  a  District  Court  for 
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said  district,  with  the  civil  and  criminal  jurisdiction  of  District 
Courts  of  the  United  States  and  the  civil  and  criminal  juris- 
diction of  District  Courts  of  the  United  States  exercising  the 
jurisdiction  of  Circuit  Courts,  and  such  other  jurisdiction,  not 
inconsistent  with  this  act,  as  may  be  established  by  law ;  and 
a  District  Judge  shall  be  appointed  for  said  district,  who  shall, 
during  his  term  of  office,  reside  therein,  and  hold  at  least  two 
terms  of  said  court  therein  in  each  year,  one  at  Sitka,  begin- 
ning on  the  first  Monday  in 'May,  and  the  other  at  Wrangel, 
beginning  on  the  first  Monday  in  November.  He  is  also  au- 
thorized and  directed  to  hold  such  special  sessions  as  may  be 
necessary  for  the  dispatch  of  the  business  of  said  court,  at  such 
times  and  places  in  said  district  as  he  may  deem  expedient, 
and  may  adjourn  such  special  session  to  any  other  time  pre- 
vious to  a  regular  session.  He  shall  have  authority  to  employ 
interpreters,  and  to  make  allowances  for  the  necessary  expenses 
of  his  court."  By  the  seventh  section,  the  general  laws  of 
Oregon,  then  in  force,  were  declared  to  be  laws  of  Alaska,  so 
far  as  the  same  were  applicable,  and  not  in  conflict  with  the 
provisions  of  that  act  or  of  the  laws  of  the  United  States.  By 
the  same  section  writs  of  error  in  criminal  cases  were  to  go  to 
the  District  of  Alaska  from  the  United  States  Circuit  Court 
for  the  District  of  Oregon  in  the  cases  provided  in  chapter 
176  of  the  laws  of  1879;  the  jurisdiction  by  that  chapter  con- 
ferred upon  Circuit  Courts  of  the  United  States  being  given 
to  the  Circuit  Court  of  Oregon,  and  the  final  judgments  or 
decrees  of  said  Circuit  and  District  Courts  being  reviewable 
by  this  court  as  in  other  cases. 

In  view  of  these  and  other  provisions  of  that  act,  it  is  clear 
that  the  District  Court  for  Alaska  was  invested  with  the 
powers  of  a  District  Court  and  a  Circuit  Court  of  the  United 
States,  as  well  as  with  general  jurisdiction  to  enforce  in 
Alaska  the  laws  of  Oregon,  so  far  as  they  were  applicable 
and  were  not  inconsistent  with  the  act  and  the  Constitution 
and  laws  of  the  United  States. 

But  is  the  court,  thus  established  for  Alaska,  one  of  the 
"Courts  of  the  United  States  "  within  the  meaning  of  section 
1768  of  the  Eevised  Statutes?    If  it  be,  then  the  President 
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had  no  authority,  by  that  section,  to  suspend  Judge  McAllister, 
and  his  claim  to  salary,  up  to,  at  least,  the  confirmation  by  the 
Senate  of  the  nomination  of  Dawson,  is  well  founded.  If  it  be 
not,  then  the  judge  of  the  Alaska  court  is  not  of  the  class  ex- 
cepted by  that  section,  and  being  a  civil  officer,  appointed  by 
and  with  the  advice  and  consent  of  the  Senate,  was  within  the 
very  terms  of  the  clause  authorizing  his  suspension  by  the 
President,  during  the  recess  of  the  Senate. 

An  affirmative  answer  to  the  question  just  stated  could  not 
well  be  given  upon  the  theory  that  a  Territorial  court  is  one 
of  those  mentioned  in  article  three  of  the  Constitution,  declar- 
ing that  the  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as 
Congress  may  from  time  to  time  establish,  the  judges  of  which 
hold  their  offices  during  good  behavior,  receiving,  at  stated 
times,  for  their  services,  a  compensation  that  cannot  be  dimin- 
ished during  their  continuance  in  office,  and  are  removable 
only  by  impeachment.  We  say  this  because  numerous  decis- 
ions of  this  court  are  inconsistent  with  that  theory.  To  these 
decisions  we  will  now  advert. 

The  leading  case  upon  the  subject  is  American  Insuranos 
Company  v.  Canter^  1  Pet.  511,  646,  decided  in  1828.  The 
question  there  was  as  to  the  validity  of  a  decree  passed  by  a 
court,  consisting  of  a  notary  and  five  jurors,  created  by  a 
statute  of  the  Territorial  legislature  of  Florida,  whose  powers, 
under  certain  acts  of  Congress,  extended  to  all  rightful  subjects 
of  legislation,  subject  to  the  restriction  that  their  laws  should 
not  be  inconsistent  with  the  laws  and  Constitution  of  the 
United  States.  On  one  side  it  was  contended,  that,  under 
those  acts,  jurisdiction  was  vested  exclusively  in  the  Superior 
Courts  of  the  Territory  created  by  the  acts  of  Congress  estab- 
lishing a  Territorial  government  in  Florida.  Chief  Justice 
Marshall,  speaking  for  the  court,  said :  ^'  It  has  been  contended, 
that  by  the  Constitution  the  judicial  power  of  the  United  States 
extends  to  all  cases  of  admiralty  and  maritime  jurisdiction,  and 
that  the  whole  of  this  judicial  power  must  be  vested  in  ^one 
Supreme  Court,  and  in  such  inferior  courts  as  Congress  shall 
from  time  to  time  ordain  and  establish.'    Hence  it  has  been 
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argued  that  Congress  cannot  vest  admiralty  jurisdiction  in 
courts  created  by  the  Territorial  legislature.  We  have  only 
to  pursue  this  subject  one  step  further,  to  perceive  that  this 
provision  of  the  Constitution  does  not  apply  to  it.  The  next 
sentence  declares  that  '  the  judges,  both  of  the  supreme  and 
inferior  courts,  shall  hold  their  offices  during  good  behavior.' 
The  judges  of  the  Superior  Courts  of  Florida  hold  their  offices 
for  four  years.  These  courts,  then,  are  not  Constitutional 
courts,  in  which  the  judicial  power  conferred  by  the  Constitu- 
tion on  the  general  government  can  be  deposited.  They  are 
incapable  of  receiving  it.  They  are  legislative  courts,  created 
in  virtue  of  the  general  right  of-  sovereignty  which  exists  in 
the  government,  or  in  virtue  of  that  clause  which  enables 
Congress  to  make  all  needful  rules  and  regulations  respecting 
the  territory  belonging  to  the  United  States.  The  jurisdiction 
with  which  they  are  invested  is  not  a  part  of  that  judicial 
power  which  is  defined  in  the  third  article  of  the  Constitu- 
tion, but  is  conferred  by  Congress,  in  the  execution  of  those 
general  powers  which  that  body  possesses  over  the  Territories 
of  the  United  States.  Although  admiralty  jurisdiction  can 
be  exercised  in  the  States  in  those  courts  only  which  are 
established  in  pursuance  of  the  third  article  of  the  Constitu- 
tion, the  same  limitation  does  not  extend  to  the  Territories. 
In  legislating  for  them,  Congress  exercises  the  combined  pow- 
ers of  the  general  and  of  a  state  government." 

Equally  emphatic  is  the  decision  in  Benner  v.  Porter^  9 
How.  235,  242,  243.  The  court,  speaking  by  Mr.  Justice  Nel- 
son, said  that  the  distinction  between  the  Federal  and  state 
jurisdictions,  under  the  Constitution  of  the  United  States,  has 
no  foundation  in  these  Territorial  governments;  that  "they 
are  legislative  governments,  and  their  courts  legislative  courts, 
Congress,  in  the  exercise  of  its  powers  in  the  organization  and 
government  of  the  Territories,  combining  the  powers  of  both 
the  Federal  and  state  authorities."  Again,  after  citing  the 
judicial  clause  of  the  Constitution,  (Art.  3,  sec.  1,)  the  court 
said :  "  Congress  must  not  only  ordain  and  establish  inferior 
courts  within  a  State,  and  prescribe  their  jurisdiction,  but  the 
judges  appointed  to  administer  them  must  possess  the  consti- 
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tutional  tenure  of  office  before  they  can  become  invested  with 
any  portion  of  the  judicial  power  of  the  Union.  There  is  no 
exception  to  this  rule  in  the  Constitution.  The  Territorial 
courts,  therefore,  were  not  courts  in  which  the  judicial  power 
conferred  by  the  Constitution  on  the  Federal  government  could 
be  deposited.  They  were  incapable  of  receiving  it,  as  the  ten- 
ure of  the  incumbents  was  but  for  four  years.  1  Pet.  546. 
Neither  were  they  organized  by  Congress  under  the  Constitu- 
tion, as  they  were  invested  with  powers  and  jurisdiction  which 
that  body  were  incapable  of  conferring  upon  a  court  within 
the  limits  of  a  State." 

The  subject  next  received  consideration  in  Clinton  v.  EngU- 
hrechty  13  "Wall.  434,  447,  where  the  question  was  whether  a 
law  of  a  Territorial  legislature,  prescribing  the  mode  of  obtain- 
ing panels  of  grand  and  petit  jurors  was  obligatory  upon  the 
District  Courts  of  the  Territory.  The  Supreme  and  District 
Courts  of  the  Territory  supposed  that  they  were  courts  of  the 
United  States,  and  that  they  were  governed  in  the  selection 
of  jurors  by  the  acts  of  Congress,  and  not  by  the  statutes 
passed  by  the  Territorial  legislature.  In  its  discussion  of  the 
general  subject  this  court,  speaking  by  Chief  Justice  Chase, 
said :  "  The  judges  of  the  Supreme  Court  of  the  Territory  are 
appointed  by  the  President  under  the  act  of  Congress,  but 
this  does  not  make  the  courts  they  are  authorized  to  hold 
courts  of  the  United  States.  This  was  decided  long  since  in 
The  American  Insurcmce  Compcuny  v.  Ccunter^  1  Pet.  546,  and 
in  the  later  case  of  Benner  v.  Porter^  9  How.  235.  There  is 
nothing  in  the  constitution  which  would  prevent  Congress 
from  conferring  the  jurisdiction  which  they  exercise,  if  the 
judges  were  elected  by  the  people  of  the  Territory  and  com- 
missioned by  the  governor.  They  might  be  clothed  with  the 
same  authority  to  decide  all  cases  arising  under  the  Constitu- 
tion and  laws  of  the  United  States,  subject  to  the  same  revis- 
ion. Indeed,  it  hardly  can  be  supposed  that  the  earliest 
Territorial  courts  did  not  decide  such  questions,  although 
there  was  no  express  provision  to  that  effect,  as  we  have 
already  seen,  until  a  comparatively  recent  period.  There  is 
no  Supreme  Court  of  the  United  States,  nor  is  there  any  Dis- 
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trict  Court  of  the  United  States,  in  the  sense  of  the  Constitu- 
tion, in  the  Territory  of  Utah.  The  judges  are  not  appointed 
for  the  same  terms,  nor  is  the  jurisdiction  which  they  exercise 
part  of  the  judicial  power  conferred  by  the  Constitution  or 
the  General  Government.  The  courts  are  the  legislative 
courts  of  the  Territory,  created  in  virtue  of  the  clause  which 
authorizes  Congress  to  make  all  needful  rules  and  regulations 
respecting  the  Territories  belonging  to  the  United  States." 

In  HombucTde  v.  Toamha^  18  Wall.  648,  655,  the  inquiry 
was  as  to  whether  or  not  the  practice,  pleadings,  forms  and 
modes  of  proceedings  of  the  Territorial  courts,  as  well  as  their 
respective  jurisdictions,  were  intended  by  Congress  to  be  left 
to  the  legislative  action  of  the  Territorial  assemblies,  and  to 
such  regulation  as  the  courts  themselves  might  adopt.  This 
court,  speaking  by  Mr.  Justice  Bradley,  said :  "  The  acts  of 
Congress  respecting  proceedings  in  the  United  States  .courts 
are  concerned  with,  and  confined  to,  those  courts,  considered 
as  parts  of  the  Federal  system,  and  as  invested  with  the  judi- 
cial power  of  the  United  States  expressly  conferred  by  the 
constitution,  and  to  be  exercised  in  correlation  with  the  pres- 
ence and  jurisdiction  of  the  several  state  courts  and  govern- 
ments. They  were  not  intended  as  exertions  of  that  plenary 
municipal  authority  which  Congress  has  over  the  District  of 
Columbia  and  the  Territories  of  the  United  States.  .  .  . 
As  before  said,  these  acts  have  specific  application  to  the 
courts  of  the  United  States,  which  are  courts  of  a  peculiar 
character  and  jurisdiction." 

In  Oood  V.  Martin^  95  U.  S.  90,  98,  the  language  of  the 
court,  speaking  by  Mr.  Justice  Clifford,  was :  "  Territorial 
courts  are  not  courts  of  the  United  States  within  the  mean- 
ing of  the  Constitution,  as  appears  by  all  the  authorities." 
So  in  Reynolds  v.  United  States^  98  U.  S.  145,  154,  Chief 
Justice  "Waite,  speaking  for  the  whole  court,  said :  "  By  sec- 
tion 1910  of  the  Kevised  Statutes  the  District  Courts  of  the 
Territory  have  the  same  jurisdiction  in  all  cases  arising  under 
the  Constitution  and  laws  of  the  United  States  as  is  vested  in 
the  Circuit  and  District  Courts  of  the  United  States ;  but  this 
does  not  make  them  Circuit  and  District  Courts  of  the  United 
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States.  We  have  often  so  decided.  They  are  courts  of  the 
Territories,  invested  for  some  purposes  with  the  powers  of  the 
courts  of  the  United  States."  Again,  in  City  of  Panama^ 
101  U.  S.  453,  460 :  "  It  is  competent  for  Congress  to  make 
provision  for  the  exercise  of  admiralty  jurisdiction,  either 
within  or  outside  of  the  States ;  and  in  organizing  Territories 
Congress  may  establish  tribunals  for  the  exercise  of  such 
jurisdiction,  or  they  may  leave  it  to  the  legislature  of  the 
Territory  to  create  such  tribunals.'  Courts  of  this  kind, 
whether  created  by  an  act  of  Congress  or  a  territorial  stat- 
ute, are  not,  in  strictness,  courts  of  the  United  States ;  or  in 
other  words,  the  jurisdiction  with  which  they  are  invested  ia 
not  a  part  of  the  judicial  power  defined  by  the  third  article 
of  the  Constitution,  but  is  conferred  by  Congress  in  the  execu- 
tion of  the  general  powers  which  the  legislative  department 
possesses,  to  make  all  the  needful  rules  and  regulations  re- 
specting the  public  territory  and  other  public  property." 

These  cases  close  all  discussion  here  as  to  whether  territorial 
courts  are  of  the  class  defined  in  the  third  article  of  the  Con- 
stitution. It  must  be  regarded  as  settled  that  courts  in  the 
Territories,  created  under  the  plenary  municipal  authority 
that  Congress  possesses  over  the  Territories  of  the  United 
States,  are  not  Courts  of  the  United  States  created  under  the 
authority  conferred  by  that  article.  And  there  is  nothing  in 
conflict  with  this  view  in  Page  v.  Bumstine,  102  U.  S.  664, 
where  it  was  held  that  section  858  of  the  Revised  Statutes  of 
the  United  States,  relating  to  the  competency  as  witnesses  of 
parties  to  actions  by  or  against  executors,  administrators,  or 
guardians,  applied  to  the  courts  of  the  District  of  Columbia  as^ 
fully  as  to  the  Circuit  and  District  Courts  of  the  United  States. 
That  conclusion  was  reached,  not  because  the  courts  of  the 
District  of  Columbia  were  adjudged  to  be  of  the  class  in  which 
the  judicial  power  of  the  United  States  was  vested  by  the 
Constitution,  but  because  all  the  acts  relating  to  the  compe- 
tency of  witnesses,  when  construed  together,  indicated  that 
that  section  of  the  Revised  Statutes  applied  to  the  courts  of 
the  District  of  Columbia. 

For  the  reasons  we  have  stated  it  must  be  assumed  that  the 
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words  "  judges  of  the  courts  of  the  United  States,"  in  section 
1768,  were  used  with  reference  to  the  recognized  distinction 
between  coarts  of  the  United  States  and  merely  territorial 
or  legislative  courts. 

This  view,  it  is  contended,  is  not  supported  by  the  history 
of  Congressional  legislation  relating  to  the  organization  of 
courts  in  the  Territories.  We  do  not  assent  to  this  proposi- 
tion. The  acts  providing  for  courts  in  the  Territories  of 
Orleans,  Iowa,  Minnesota,  New  Mexico,  Utah,  Colorado,  Ne- 
vada, Dakota  and  Arizona,^  fixed  the  tenure  of  office  for 
judg^  in  those  Territories,  respectively,  at  four  years.  Those 
providing  for  courts  in  the  Territories  of  Missouri,  Arkansas, 
Florida,  Oregon,  "Washington,  Nebraska,  Kansas,  Idaho,  Mon- 
tana, Wyoming  and  Oklahoma*  fixed  the  tenure  of  judges  at 
four  years,  with  the  addition,  in  some  cases,  of  the  words, 
"  unless  sooner  removed ; "  in  others,  of  the  words,  "  unless 
sooner  removed  by  the  President,"  or,  "and  no  longer,"  or 
"  and  until  their  successors  shall  be  appointed  and  qualified," 
or  "  unless  sooner  removed  by  the  President  with  the  consent 
of  the  Senate."  Of  course.  Congress  would  not  have  assumed, 
in  the  acts  providing  for  courts  in  the  Territories  named,  to 
limit  the  terms  of  the  judges,  in  the  modes  indicated,  if  it  had 
supposed  that  such  courts  were  courts  of  the  United  States  of 
the  class  defined  in  the  first  section  of  article  three  of  the 
Constitution,  the  judges  of  which  hold,  beyond  the  power  of 
Congress  to  provide  otherwise,  during  good  behavior.  Nor  is 
the  view  that  courts  in  the  Territories  are  legislative  courts, 
as  distinguished  from  courts  of  the  United  States,  weakened 

1  Orleans  (1804),  2  Stat.  284,  c.  88,  §  6;  Iowa  (1838),  5  Stat.  238,  c.  96.  f 
9;  Minnesota  (1849),  9  Stat.  406,  c.  121,  §  9;  New  Mexico  (1850),  9  Stat. 
449,  c.  49,  §  10;  Utah  (1860),  9  Stat  465,  c.  61,  §  9 ;  Colorado  (1861),  12  Stat. 
174,  c.  69,  §  9;  Nevada  (1861),  12  Stat.  212,  c.  83,  §  9;  Dakota  (1861),  12 
Stat.  241,  c.  86,  §  9;  and  Arizona  (1863),  12  Stat.  665,  c.  56,  §  2. 

<  Missouri  (1812),  2  Stat.  746,  c.  96,  §  10;  Arkansas  (1819),  8  Stat.  495,  c. 
49,  §  7;  Florida  (1822),  3  Stat.  657,  c.  13,  §  8;  Oregon  (1848),  9  Stat.  326,  c. 
177,  §  9;  Washington  (1863),  10  Stat.  176,  c.  90,  §  9;  Nebraska  (1854),  10 
Stat  280,  c.  69,  §  9;  Kansas  (1854),  10  Stat  286,  c.  59,  §  27;  Idaho  (1863), 
12  Stat  811,  c.  117,  §  9;  Montana  (1864),  13  Stat  88,  c.  95,  §  9;  Wyoming 
(1868),  16  Stat  180,  c.  236,  §  9;  Oklahoma  (1890),  26  Stat.  86,  c.  182,  §  9. 
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by  the  circumstances  that  Congress,  in  a  few  of  the  acts  pro- 
viding for  territorial  courts,  fixed  the  terms  of  the  office  of 
the  judges  of  those  courts  during  "good  behavior."^  As  the 
courts  of  the  Territories  were  not  courts  the  judges  of  which 
were  entitled,  by  virtue  of  the  Constitution,  to  hold  their 
offices  during  good  behavior,  it  was  competent  for  Congress  to 
prescribe  the  tenure  of  good  behavior,  as  in  the  acts  last  re- 
ferred to,  or  to  prescribe,  as  in  the  other  acts  above  referred 
to,  the  tenure  of  four  years  and  no  longer,  or  four  years  unless 
sooner  removed,  or  four  years  unless  sooner  removed  by  the 
President,  or  four  years  unless  sooner  removed  by  the  Presi- 
dent with  the  consent  of  the  Senate,  or  four  years  and  until  a 
successor  was  appointed  and  qualified.  The  significance  of 
these  enactments,  as  well  as  of  the  acts  of  1867  and  1869,  and 
of  section  1768  of  the  Eevised  Statutes,  is  in  the  fact  that 
Congress  has  uniformly  proceeded  upon  the  theory  that  the 
judges  of  territorial  courts  were  merely  legislative  courts,  and 
were  not  entitled,  by  virtue,  of  their  appointment  and  the  Con- 
stitution of  the  United  States,  to  hold  their  offices  during  good 
behavior,  unless  it  was  so  declared  in  the  respective  acts  pro- 
viding for  the  organization  of  such  courts.  That  Congress 
when  providing  a  government  for  Alaska  so  regarded  them  is 
apparent  from  the  fact  that  the  act  of  May  17,  1884,  fixed 
the  tenure  of  the  office  of  the  judge  of  the  District  Court  of 
Alaska  at  four  years,  and  until  his  successor  was  appointed 
and  qualified.  This  provision  did  not  repeal  section  1768  of 
the  Revised  Statutes;  for  it  was  not  inconsistent  with  that 
section.  So  that  the  Alaska  act  must  be  taken  as  qualified  by 
that  section  which  confers  upon  the  President  the  power  of 
suspension. 

It  is,  however,  suggested  that  if  the  words  "  except  judges 
of  the  courts  of  the  United  States,"  in  section  1768  of  the  Ee- 
vised Statutes,  embraces. only  those  that  are  called  constitu- 
tional courts,  as  distinguished  from  legislative  courts,  it  was 

1  Northwest  Territory  (1787),  1  Stat.  61,  note  a;  Mississippi  (1798),  1 
Stat.  550,  c.  28,  §  8;  Indiana  (1800),  2  Stat.  59,  c.  41,  §  2;  Michigan  (1805), 

2  Stat.  309,  c.  5,  §  2;  Illinois  (1809),  2  Stat.  5U,  c.  18,  §  2;  Alabama  (1817), 

3  Stat.  372,  c.  69,  §  2;  Wisconsin  (1836),  6  Stat.  13,  c.  64,  §  9. 
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entirely  unnecessary  to  introduce  them  into  the  statute,  be- 
cause, in  respect  to  the  judges  of  the  former,  the  Constitution 
itself  makes  the  exception.  This  view  is  plausible  and  is  not 
without  some  force ;  and  yet  it  is  not  sufficient  to  justify  the 
conclusion  that  Congress  regarded  judges  of  territorial  courts 
as  upon  the  same  footing  with  judges  of  the  courts  of  the 
United  States.  The  acts  of  1867  and  1869  inaugurated  a  new 
policy  in  reference  to  civil  officers  appointed  by  and  with  the 
advice  and  consent  of  the  Senate.  The  presumption  must  be 
that  Congress  did  not  overlook  the  numerous  decisions  of  this 
court,  holding  that  territorial  courts  were  not  courts  of  the 
United  States;  and  the  words  "judges  of  the  courts  of  the 
United  States,"  were  used  in  those  acts,  as  well  as  in  section 
1768,  simply  out  of  abundant  caution,  and  to  remove  all  doubt 
as  to  the  object  of  Congress,  by  giving  an  assurance  that  there 
was  no  attempt  to  confer  upon  the  President  the  power  of  svs- 
pension  in  respect  to  such  judges. 

An  elaborate  argument,  displaying  much  thought  and  ex- 
tended research  upon  the  part  of  counsel,  has  been  made  in 
support  of  the  proposition  that,  upon  general  principles,  lying 
at  the  foundation  of  our  institutions,  the  judicial  power  in  the 
Territories,  exercised  as  it  must  be  for  the  protection  of  life, 
liberty  and  property,  ought  to  have  the  guaranties  that  are 
provided  elsewhere  within  the  political  jurisdiction  of  the 
nation  for  the  independence  and  security  of  judicial  tribunals 
created  by  Congress  under  the  third  article  of  the  Constitution. 
We  have  no  occasion  to  controvert  the  soundness  of  this  view, 
so  far  as  it  rests  on  grounds  of  public  policy.  But  we  cannot 
ignore  the  fact  that  while  the  Constitution  has,  in  respect  to 
judges  of  courts  in  which  may  be  vested  the  judicial  power  of 
the  United  States,  secured  their  independence,  by  an  express 
provision  that  they  may  hold  their  offices  during  good  behavior, 
and  receive  at  stated  times  a  compensation  for  their  services 
that  cannot  be  diminished  during  their  continuance  in  office, 
no  such  guaranties  are  provided  by  that  instrument  in  respect 
to  judges  of  courts  created  by  or  under  the  authority  of  Con- 
gress for  a  Territory  of  the  United  States.  The  absence  from 
the  Constitution  of  such  guaranties  for  territorial  judges  was 
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no  doubt  dae  to  the  fact  that  the  organization  of  governments 
for  the  Territories  was  but  temporary,  and  would  be  super- 
seded when  the  Territories  became  States  of  the  Union.  The 
whole  subject  of  the  organization  of  territorial  courts,  the  ten- 
ure by  which  the  judges  of  such  courts  shall  hold  their  offices, 
the  salary  they  receive  and  the  manner  in  which  they  may  be 
removed  or  suspended  from  office,  was  left,  by  the  Constitu- 
tion, with  Congress  under  its  plenary  power  over  the  Terri- 
tories of  the  United  States.  How  far  the  exercise  of  that 
power  is  restrained  by  the  essential  principles  upon  which  our 
system  of  government  rests,  and  which  are  embodied  in  the 
Constitution,  we  need  not  stop  to  inquire ;  though  we  may 
repeat  what  was  said  in  Mormon  Church  v.  United  States,  136 
U.  S.  1,  44 :  "  Doubtless  Congress,  in  legislating  for  the  Terri- 
tories, would  be  subject  to  those  fundamental  limitations  in 
favor  of  personal  rights  which  are  formulated  in  the  Constitu- 
tion and  its  amendments;  but  these  limitations  would  exist 
rather  by  inference,  and  the  general  spirit  of  the  Constitution 
from  which  Congress  derives  all  its  powers,  than  by  any 
express  and  direct  application  of  its  provisions."  It  is  only 
necessary  in  this  case  to  say  that  those  principles  and  limita- 
tions are  not  violated  by  a  statute  prescribing  for  the  office  of 
judge  of  a  territorial  court  a  tenure  for  a  fibced  term  of  years, 
or  authorizing  his  suspension,  in  the  mode  indicated  in  section 
1768,  and  his  ultimate  displacement  from  office,  after  suspen- 
sion, by  the  appointment  of  some  one  in  his  place,  by  and  with 
the  advice  and  consent  of  the  Senate. 

It  has  been  suggested  that  the  conclusion  reached  in  this 
case  is  not  in  harmony  with  some  observations  of  Chief  Jus- 
tice Marshall  in  Marhury  v.  Madison,  1  Cranch,  137,  162.  It 
was  there  said :  "Where  an  officer  is  removable  at  the  will  of 
the  executive,  the  circumstance  which  completes  his  appoint- 
ment is  of  no  concern ;  because  the  act  is  at  any  time  revo- 
cable; and  the  commission  may  be  arrested,  if  still  in  the 
office.  But  when  the  officer  is  not  removable  at  the  will  of 
the  executive  the  appointment  is  not  revocable,  and  cannot  be 
annulled.  It  has  conferred  legal  rights  which  cannot  be 
resumed."     Again  :  "  Mr.  Marbury,  then,  since  his  commission 
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[as  a  Justice  of  the  Peace  in  the  District  of  Columbia]  was 
signed  by  the  President,  and  sealed  by  the  Secretary  of  State, 
was  appointed ;  and  as  the  law  creating  the  office  gave  the 
officer  a  right  to  hold  for  five  years,  independent  of  the  execu- 
tive, the  appointment  was  not  revocable,  but  vested  in  the 
officer  legal  rights,  which  are  protected  by  the  laws  of  his 
country."  Further :  "  It  [the  office  of  Justice  of  the  Peace  in 
the  District  of  Columbia]  has  been  created  by  special  act  of 
Congress,  and  has  been  secured,  so  far  as  the  laws  can  give 
security,  to  the  person  appointed  to  fill  it,  for  five  years."  2 
Stat.  107,  c.  15,  §  11.  Nothing  in  those  observations  militates, 
in  any  degree,  against  the  views  we  have  expressed.  On  the 
contrary,  the  Chief  Justice  asserted  the  authority  of  Congress 
to  fix  the  term  of  a  Justice  of  the>  Peace  in  the  District  of 
Columbia  beyond  the  power  of  the  President  to  lessen  it  by 
his  removal,  or  by  withholding  his  commission  after  his  ap- 
pointment has  been  made,  pursuant  to  an  act  of  Congress,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  after  the 
commission  has  been  signed  by  the  President  and  sealed  by 
the  Secretary  of  State.  So,  in  the  present  case,  while  Con- 
gress fixed  the  term  of  office  of  the  District  Judge  for  Alaska 
at  four  years,  and  until  his  successor  qualified,  it  did  so  with- 
out modifying,  and,  therefore,  in  view  of  the  statute  then  in 
force,  giving  the  President  power  to  stispend,  in  his  discre- 
tion, any  civil  officer  (other  than  judges  of  the  courts  of  the 
United  States)  appointed  by  him,  with  the  advice  and  consent 
of  the  Senate,  until  the  end  of  the  next  session  of  that  body. 
The  decision  in  the  present  case  is  a  recognition  of  the  com- 
plete authority  of  Congress  over  territorial  offices,  in  virtue 
of  '*  those  general  powers  which  that  body  possesses  over  the 
Territories  of  the  United  States,"  as  Marbury  v.  Madison  was 
a  recognition  of  the  power  of  Congress  over  the  term  of  office 
of  a  Justice  of  the  Peace  for  the  District  of  Columbia. 

It  was  insisted,  at  the  bar,  that  a  territorial  judge,  ap- 
pointed and  commissioned  for  a  given  number  of  years,  was 
entitled,  of  right,  to  hold  his  office  during  thai  term^  subject 
only  to  the  condition  of  good  behavior.  This  view  was  not 
rested  upon  any  specific  clause  of  the  Constitution,  but  was 
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supposed  to  be  justified  by  the  genius  and  spirit  of  our  free 
institutions,  and  the  principles  of  the  common  law.  This 
argument  fails  to  give  due  weight  to  the  fact  that,  in  legislat- 
ing for  the  Territories,  Congress  exercises  "the  combined 
powers  of  the  general  and  of  a  state  government."  Will  it 
be  contended  that  a  State  of  the  Union  might  not  provide  by- 
its  fundamental  law,  or  by  legislative  enactment  not  forbidden 
by  that  law,  for  the  suspension  of  one  of  its  judges,  by  its 
governor,  until  the  end  of  the  next  session  of  its  legislature  ? 
Has  Congress,  under  "  the  general  right  of  sovereignty  "  exist- 
ing in  the  government  of  the  United  States  as  to  all  matters 
committed  to  its  exclusive  control,  including  the  making  of 
needful  rules  and  regulations  respecting  the  Territories  of  the 
United  States,  any  less  power  over  the  judges  of  the  Terri- 
tories than  a  State,  if  unrestrained  by  its  own  organic  law, 
might  exercise  over  judges  of  its  own  creation  ?  If  Congress 
may  —  and  it  is  conceded  that  it  may  —  prescribe  a  given 
number  of  years  as  the  term  of  office  of  a  territorial  judge, 
we  do  not  perceive  why  it  cannot  provide  that  his  appoint- 
ment shall  be  subject  to  the  condition,  that  he  may  be  sus- 
pended by  the  President,  until  the  end  of  the  next  session  of 
the  Senate,  and  displaced  altogether  by  the  appointment  of 
some  one  in  his  place,  by  and  with  the  advice  and  consent 
of  that  body.  The  principles  of  life  tenure  and  good  behavior 
established  for  judges  of  courts,  in  which  the  Constitution 
vests  the  judicial  power  of  the  United  States,  "  to  be  exercised 
in  correlation  with  the  presence  and  jurisdiction  of  the  several 
state  courts  and  governments,"  has  no  application  to  courts 
that  are  incapable  of  receiving  the  judicial  power  conferred  by 
the  Constitution,  and  which  cease  to  exist,  as  territorial  or 
legislative  courts,  when  the  Territory  becomes  a  State. 

Judge  McAllister  claims  the  ssdary  appertaining  to  the 
office  of  judge  of  the  District  Court  for  Alaska  from  the  date 
he  was  suspended  until  Dawson  was  commissioned  under  an 
appointment  made  with  the  advice  and  consent  of  the  Senate. 
The  statute  expressly  forbids  the  allowance  of  this  claim ;  for 
it  provides  that  the  officer  who  may  be  suspended,  in  virtue  of 
its  provisions,  shall  not,  during  the  suspension,  receive  the 
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salary,  but  that  the  salary  and  the  emoluments  of  the  ofiSce 
shall  belong  to  the  person  performing  in  his  stead  the  duties 
of  the  ofiSce.  Judge  McAllister  accepted  the  office  in  question 
subject  to  the  provisions  of  section  1768,  because,  not  being 
inconsistent  with,  it  was  not  repealed  by,  the  Alaska  act ;  and 
as  there  is  no  ground  for  holding  the  statute  to  be  invalid,  and 
as  his  office  was  not  of  the  class  excepted  from  the  operation 
of  its  provisions,  there  is  no  foundation  for  his  claim  to  the 
salary. 

It  is  insisted  that  the  appellant  is  entitled  to  claim,  at  least, 
the  salary  from  the  end  of  the  session  of  the  Senate,  August 
7th,  1886,  until  September  3d,  1886,  on  which  day  Dawson 
took  the  oath  of  office  under  his  commission  of  date  August 
2d,  1886.  This  contention  rests  upon  the  ground  that  Daw- 
son's authority  to  act  as  judge  under  his  appointment  in  place 
of  Dawne,  suspended,  ceased  when  the  Senate  closed  its  ses- 
sion of  1885-6.  It  is  a  sufficient  answer  to  this  suggestion  to 
say  that  when  the  Senate  confirmed  the  nomination  of  Daw- 
son —  which  must  have  been  prior  to  August  2d,  1886  —  and 
his  commission  was  signed  and  sealed,  the  suspension  of  Judge 
McAllister  became  permanent.  If  the  Senate  had  adjourned 
without  acting  upon  that  nomination  a  different  question 
would  have  been  presented. 

The  judgment  of  the  Court  of  Claims  dismissing  the  peti- 
tion (22  C.  CI.  818)  is 

Affirmed. 

Mb.  Justice  Field,  with  whom  concurred  Mb.  Justtoe  Gbay 
and  Mb.  Justice  Bbown,  dissenting. 

I  am  unable  to  agree  with  the  majority  of  the  court  in  the 
judgment  in  this  case,  or  in  the  reasoning  upon  which  that 
judgment  is  reached ;  and  I  will  state  briefly  the  grounds  of 
my  conclusion. 

On  the  5th  of  July,  1884,  the  appellant,  Mr.  McAllister, 
was  appointed  by  the  President,  "  by  and  with  the  advice  and 
consent  of  the  Senate,  District  Judge  for  the  District  of 
Alaska,  to  execute  and  fulfil  the  duties  of  that  office  accord- 
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ing  to  the  Constitution  and  laws  of  the  United  States,  and  to 
have  and  hold  the  said  office  with  all  the  powers,  privileges  and 
emoluments  of  the  same  of  right  appertaining,"  for  the  term 
of  four  years  from  that  date,  and  until  his  successor  should  be 
appointed  and  qualified,  subject  to  the  conditions  prescribed 
by  law. 

The  office  to  which  the  appellant  was  thus  appointed  was 
one  of  great  power  and  responsibility.  The  District  Court 
over  which  he  was  to  preside  was  invested  not  only  with  the 
civil  and  criminal  jurisdiction  usually  exercised  by  the  Dis- 
trict Courts  of  the  United  States,  but  also  with  the  jurisdiction 
in  such  cases  exercised  by  the  Circuit  Courts  of  the  United 
States.  23  Stat.  c.  53,  sees.  3  and  9.  The  duties  which  de- 
volved upon  him,  therefore,  required  qualities  of  a  high  order. 
It  is  not  even  suggested  that  he  did  not  possess  them. 

He  took  the  oath  of  office  on  the  23d  of  August  following 
the  appointment,  and  entered  upon  its  duties,  which  he  dis- 
charged until  the  28th  of  August,  1885.  During  this  period 
no  complaint  was  made  of  his  want  of  ability  as  a  judge,  or  of 
official  integrity,  or  of  the  manner  in  which  he  performed  his 
duties.  But  on  the  21st  of  July,  1885,  and  so  far  as  appears 
by  the  record,  without  notice  to  him,  or  any  complaint  being 
made  against  him,  and  without  any  indication  of  what  was 
forthcoming,  he  was  summarily  suspended  from  his  office  by 
the  President,  in  the  following  notice : 

"  ExBouTTVE  Mansion, 

"  Washington,  D.  C,  July  21, 1885. 

"  Sm :  You  are  hereby  suspended  from  the  office  of  District 
Judge  for  the  District  of  Alaska,  in  accordance  with  the  terms 
of  section  1768  of  the  Eevised  Statutes  of  the  United  States, 
aud  subject  to  all  provisions  of  law  applicable  thereto. 

"  Gbover  Cleveland. 

"  To  the  Hon.  Ward  McAllister,  Jr.,  District  Judge  for  the 
District  of  Alaska,  Sitka,  Alaska." 

It  was  the  President's  will  that  this  incumbent  should  cease 
to  act,  and  so  far  as  the  record  discloses,  that  was  all  there  was 
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of  it.  His  will  was  deemed  sufficient,  in  his  estimate  of  the 
law,  to  take  a  judicial  officer  charged  with  the  great  duties 
mentioned,  a  judge  of  a  court  of  record  created  by  the  United 
States,  from  the  exercise  of  his  judicial  functions.  On  the 
same  day  he  proceeded  to  fill  the  office  by  the  appointment  of 
Edward  J.  Dawne  of  Oregon,  to  discharge  its  duties  until  the 
end  of  the  next  session  of  the  Senate. 

There  have  been  several  instances  where  the  power  to 
remove  a  judicial  officer  of  a  court  of  the  United  States  in  one 
of  the  Territories  has  been  exercised  by  the  President ;  but 
the  legal  right  to  do  so  has  never  been  brought  directly  to  the 
test  of  judicial  decision  in  this  court.  The  two  cases  which 
presented  the  question  are  United  States  v.  Outhrie^  17  How. 
284,  and  United  States  v.  Fisher,  109  U.  S;  143,  but  they  went 
oflf  on  other  grounds.  In  the  first  case,  the  Chief  Justice  of 
Minnesota  Territory  had  been  removed  before  his  term  of 
office  had  expired.  Two  years  afterwards  he  applied  for  a 
mandamus  against  the  Secretary  of  the  Treasury  to  require 
him  to  pay  his  salary.  This  was  refused,  as  there  had  been 
no  appropriation  to  pay  the  claim.  In  the  second  case,  the  . 
claimant  had  been  Chief  Justice  of  Wyoming  Territory.  At 
the  time  of  appointment  his  salary  was  $3000  per  annum; 
which  was  subsequently  reduced  to  $2600.  He  brought  suit 
for  the  difference ;  but  he  had  accepted  the  reduced  salary  in 
full  compensation  for  his  services,  and  on  that  ground  his  suit 
failed. 

My  objection  to  the  power  exercised  by  the  President  in 
this  case  arises  from  the  nature  of  the  judicial  office,  when 
held  by  a  judge  of  a  court  of  record,  and  from  its  conflict  with, 
the  tenure  of  the  office  conferred  by  the  law  under  which  the 
appellant  was  appointed.  1st.  The  idea  essentially  appertain- 
ing to  and  involved  in  the  judicial  office  is  that  its  exercise 
must  be  free  from  restraint,  without  apprehension  of  removal 
or  suspension  or  other  punishment  for  the  honest  and  fearless 
discharge  of  its  functions  within  the  sphere  of  the  jurisdiction 
assigned  to  it.  No  one  in  my  judgment,  under  our  system  of 
law,  can  be  appointed  a  judge  of  a  court  of  record  having 
jurisdiction  of  civil  and  criminal  cases,  to  hold  the  office  at 
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the  pleasure  and  will  of  another.  No  such  doctrine  has  been 
maintained  in  England  since  the  statute  of  13  William  III, 
chapter  2,  "  for  the  further  limitation  of  the  Crown  and  better 
securing  of  the  rights  and  liberties  of  the  subject,"  passed  in 
1700,  one  of  the  great  acts  which  followed  the  revolution  of 
1688.  Previously  to  that  period  most  of  the  judges  of  the 
higher  courts  held  their  offices  during  the  pleasure  of  the 
Crown.  Although  in  some  instances  their  commissions  were 
issued  to  them  during  good  behavior,  yet  it  was  within  the 
power  of  the  Crown  to  prescribe  the  tenure  of  the  office. 
This  power  exerted  a  most  baleful  influence  upon  the  adminis- 
tration of  justice,  destructive  of  private  rights  and  subversive 
of  the  liberties  of  the  subject.  In  political  accusations,  to  use 
the  language  of  Mr.  Justice  Story,  it  must  often  have  pro- 
duced, what  the  history  of  the  times  shows  actually  occurred, 
"the  most  disgraceful  compliances  with  the  wishes  of  the 
Crown,  and  the  most  humiUating  surrender  of  the  rights  of 
the  accused."  DeLolme,  in  his  History  of  the  English  Con- 
stitution, states  that  before  the  year  1688  subserviency  to 
the  Crown  was  so  general  in  state  prosecutions  that  it  ceased 
almost  to  attract  public  indignation. 

After  the  statute  of  13  "William  III,  which  Chancellor  Kent 
speaks  of  as  in  the  nature  of  a  fundamental  charter,  imposing 
further  limitations  upon  the  Crown  and  adding  fresh  securi- 
ties to  the  rights  and  liberties  of  the  subject,  commissions  to 
judges  of  the  courts  of  record  could  no  longer  be  held  at  the 
pleasure  of  the  Crown,  durcmte  lene  jplacito,  but  they  con- 
tinued during  the  good  behavior  of  the  judges,  quamdiu  hene 
86  gesserint  They  were  only  removable  afterwards  by  the 
King,  upon  the  address  of  both  houses  of  Parliament,  although 
their  commissions  expired  with  the  death  of  the  reigning 
monarch.  This  latter  condition  was  changed  by  the  act  of 
1  George  III,  so  that  thereafter  their  commissions  should  not 
then  expire  and  that  full  salaries  should  be  secured  during 
their  continuance.  This  change  was  produced  upon  the  spe- 
cial recommendation  of  the  King,  who  on  that  occasion  made 
a  declaration,  which  Story  says  is  worthy  of  perpetual  remem- 
brance, that  "  he  looked  upon  the  independence  and  upright- 
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ness  of  the  judges  as  essential  to  the  impartial  administration 
of  justice ;  as  one  of  the  best  securities  of  the  rights  and  liber- 
ties of  his  subjects,  and  as  most  conducive  to  the  honor  of  the 
Crown."    2  Story  on  Const.  §  1608. 

Since  that  period  no  judge  of  a  court  of  record  in  England 
except  the  Lord  Chancellor  (and  of  this  exception  we  will 
presently  speak)  could  be  removed  or  suspended  from  his  office 
by  the  Crown,  except  upon  the  address  of  both  houses  of  Par- 
liament, a  limitation  upon  the  exercise  of  the  power  which 
always  secures  to  the  accused  a  notice  of  the  grounds  of  com- 
plaint, and  a  hearing  upon  their  truth  and  sufficiency.  This 
condition  of  permanency  during  good  behavior  in  the  office  of 
judges  of  the  courts  of  record  is  now  a  part  of  the  settled  pub- 
lic law  of  England.  The  great  statutes  referred  to  were  passed 
long  before  our  Bevolution,  and  qualified  the  existing  law  of 
the  English  Kingdom  and  its  dependencies  as  to  the  conditions 
upon  which  the  judicial  office  in  courts  of  record  could  be  held. 
The  law  thus  modified  then  constituted  a  part  of  the  public  or 
common  law  of  this  country.  Whoever  is  here  clothed  with 
a  judicial  office,  which  empowers  him  to  judge  in  any  case 
affecting  the  life,  liberty  or  property  of  the  citizen,  cannot  be 
restrained  from  the  fearless  exercise  of  its  duties  by  any  appre- 
hension of  removal  or  suspension,  in  case  he  should  come 
athwart  the  will  or  pleasure  of  the  appointing  power.  I  cannot 
believe  that  under  our  Constitution  and  system  of  government 
any  judicial  officer  invested  with  these  great  responsibilities 
can  hold  his  office  subject  to  such  arbitrary  conditions.  In  my 
judgment  good  behavior  during  the  term  of  his  appointment 
is  the  only  lawful  and  constitutional  condition  to  the  retention 
of  his  office. 

The  tenure  of  the  Lord  Chancellor's  office  is  somewhat  dif- 
ferent, and  though  dependent  more  or  less  on  the  pleasure  of 
the  Crown  as  to  the  duration  of  his  term,  he  is  secured  abso- 
lute independence  in  his  judicial  duties.  Originally  the  Lord 
Chancellor  was  an  ecclesiastic,  the  keeper  of  the  king's  con- 
science, and  exercised  power  in  his  name,  chiefly  in  ecclesiasti- 
cal matters.  "When  the  necessity  of  his  being  an  ecclesiastic 
was  changed  he  was  the  King's  counsellor  as  before,  and  is 
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now  a  member  of  his  cabinet,  and  generally  retires  from  office 
with  his  associates  upon  the  change  in  his  party's  ascendency. 
He  has  both  a  political  and  judicial  character,  participating  in 
the  public  measures  of  government  and  performing  judicial 
functions  in  the  Court  of  Chancery  and  in  the  House  of  Lords 
when  sitting  as  a  court  of  appeals.  But  no  interference  is  ever 
attempted,  or  would  be  tolerated,  with  his  independence  as  a 
judicial  officer,  by  reason  of  the  political  functions  which  he 
also  discharges.  The  public  sense  of  the  necessity  of  such 
independence  now  prevailing  in  England  is  as  powerful  as  the 
most  positive  enactment.  There  is  no  such  union  of  political 
and  judicial  functions  in  any  officer  in  this  country,  and  the 
relation  of  the  Chancellor  in  England  to  the  government  in  no 
respect  affects  the  importance  of  an  independent  tenure  of 
office  by  judges  of  courts  of  record  in  this  country  during  the 
prescribed  period  of  their  terms. 

Whenever  this  principle  has  been  disregarded  it  has  aroused 
deep  and  general  indignation.  Among  the  repeated  injuries 
and  usurpations  of  the  King  of  Great  Britain,  which  our 
fathers  declared  just  ground  for  separation  from  the  mother 
country,  was  that  he  had  "  made  judges  dependent  upon  his 
will  alone  for  the  tenure  of  their  office  and  the  amount  and 
payment  of  their  salaries."  This  was  one  of  the  wrongs 
which  our  fathers  submitted  to  "  a  candid  world  "  as  justifying 
the  people  of  the  United  States  in  withdrawing  from  the 
English  nation  and  establishing  for  themselves  a  new  form  of 
government. 

When  the  Constitution  of  the  United  States  was  framed, 
the  Convention  took  special  care  to  prevent  the  possibility  of 
the  commission  of  such  a  wrong,  under  the  new  government 
to  be  created,  by  embodying  in  that  instrument  the  declara- 
tion that  "  the  judges,  both  of  the  supreme  and  inferior  courts, 
shall  hold  their  offices  during  good  behavior,  and  shall,  at 
stated  times,  receive  for  their  services  a  compensation,  which 
shall  not  be  diminished  during  their  continuance  in  office." 
Art.  Ill,  sec.  1. 

This  provision  was  only  the  expression  of  a  principle  that 
had  become  the  establisheid  law  of  all  English-speaking  people. 
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When  the  Constitution  was  under  discussion  before  the  coun- 
try previous  to  its  adoption  this  article  received  special  atten- 
tion. The  writers  of  the  Federalist  published  several  articles 
€n  the  subject,  which  were  widely  read  and  discussed.  One 
of  them,  No.  78,  written  by  Mr.  Hamilton,  is  directed  espe- 
cially to  the  tenure  of  office  of  the  judges.  He  says :  "  The 
standard  of  good  behavior  for  the  continuance  in  office  of  the 
judicial  magistracy,  is  certainly  one  of  the  most  valuable  of 
the  modern  improvements  in  the  practice  of  government.  In 
a  monarchy  it  is  an  excellent  barrier  to  the  despotism  of  the 
prince ;  in  a  republic  it  is  a  no  less  excellent  barrier  to  the 
encroachments  and  oppressions  of  the  representative  body. 
And  it  is  the  best  expedient  which  can  be  devised  in  any  gov- 
ernment to  secure  a  steady,  upright  and  impartial  administra- 
tion of  the  laws." 

And  again,  after  stating  that  the  judiciary  is  the  weakest  of 
the  three  departments  of  the  government,  and  that  though 
oppression  may  now  and  then  proceed  from  the  courts  of  jus- 
tice, he  says :  "  The  general  liberty  of  the  people  can  never  be 
endangered  from  that  quarter ;  I  mean  so  long  as  the  judiciary 
remains  truly  distinct  from  both  the  legislative  and  the  execu- 
tive. For  I  agree,  that  Hhere  is  no  liberty,  if  the  power  of 
judging  'be  not  separated  from  the  legislative  and  executive 
powers.'  And  it  proves,  in  the  last  place,  that  as  liberty  can 
have  nothing  to  fear  from  the  judiciary  alone,  but  would  have 
everything  to  fear  from  its  union  with  either  of  the  other 
departments ;  that  as  all  the  effects  of  such  union  must  ensue 
from  a  dependence  of  the  former  on  the  latter,  notwithstand- 
ing a  nominal  and  apparent  separation;  that  as,  from  the 
natural  feebleness  of  the  judiciary,  it  is  in  continual  jeopardy 
of  being  overpowered,  awed  or  influenced  by  its  co-ordinate 
branches;  and  that  as  nothing  can  contribute  so  much  to 
its  firmness  and  independence  as  permanency  in  office,  this 
quality  may  therefore  be  justly  regarded  as  an  indispensable 
ingredient  in  its  constitution,  and,  in  a  great  measure,  as  the 
citadel  of  the  public  justice  and  the  public  security." 

It  is  contended  that  because  courts  established  in  the  Terri- 
tories are  not  the  courts  to  which  the  Constitution  has  refer- 
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ence  they  are  not  therefore  courts  of  the  United  States  in  any 
sense,  and  that  their  judges  are  bereft  of  that  independence 
which  is  deemed  so  essential  in  the  judges  of  the  courts 
under  the  Constitution.  But  it  seems  to  me  that  in  this  con- 
tention the  character  of  the  judicial  office  is  entirely  over- 
looked. The  courts  for  the  Territories,  though  not  permanent 
like  the  courts  referred  to  in  the  Constitution,  are  courts  of 
the  United  States ;  they  are  created  by  the  laws  of  the  United 
States,  and  are  designed  to  give  that  security  and  protection 
in  the  enforcement  of  the  private  rights  of  the  inhabitants  of 
the  Territories  which  the  courts  in  the  States  are  empowered 
to  give  to  their  citizens,  beside  exercising  some  of  the  powers 
of  the  Federal  courts.  Their  judges  are  appointed  by  the 
same  authority,  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  are  secured  their  compensation 
from  the  Treasury  of  the  United  States.  They  enforce  the 
laws  of  the  United  States,  and  from  their  judgment  and 
decree  an  appeal  lies  to  this  court.  Although  differing  in  the 
period  prescribed  for  their  terms,  they  are  clothed  with  many 
of  the  powers  and  perform  many  of  the  duties  which  the 
judges  of  the  United  States  appointed  within  the  States  perform 
vthere.  The  same  learning,  integrity  and  ability  are  required 
of  them;  the  same  necessity  for  independence  and  freedom 
from  apprehension  of  executive  or  legislative  interference  with 
the  performance  of  their  duties  exists  with  reference  to  them 
as  exists  with  reference  to  all  judges  appointed  under  the  Con- 
stitution. It  is  true  that  in  many  cases  the  two  kinds  of 
courts,  those  existing  in  the  States  created  under  the  Constitu- 
tion and  those  created  by  Congress  and  existing  in  the  Terri- 
tories, are  mentioned,  and  they  are  distinguished.  Thus  in 
American  Insurance  Co,  v.  Canter^  1  Pet.  511,  Chief  Justice 
Marshall,  speaking  of  the  courts  of  the  Territory  of  Florida, 
says :  "  They  are  not  '  constitutional  courts,'  but  are  *  legis- 
lative courts,'  created  in  virtue  of  the  general  right  of  sover- 
eignty which  exists  in  the  government,  or  in  virtue  of  that 
clause  which  enables  Congress  to  make  all  needful  rules  for 
the  territory  of  the  United  States."  All  this  decision  affirms 
is  that  the  judges  of  those  courts  do  not  derive  their  existence 
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from  the  Constitution,  for  if  they  did  they  would  hold  their 
office  during  good  behavior  for  life,  and  the  term  of  it  could 
not  be  otherwise  limited  by  Congress. 

Similar  language  is  also  found  in  other  cases,  some  of  which 
are  cited  in  the  opinion  of  the  court ;  but  this  does  not  show 
that  they  are  not  courts  of  the  United  States,  though  created 
for  the  Territories.  The  fact  that  they  exercise  a  peculiar 
jurisdiction  and  are  created  for  the  Territories  does  not  change 
their  character  as  courts  of  the  United  States. 

In  Hunt  V.  Palao^  4  How.  589,  a  judgment  had  been  ren- 
dered in  the  Court  of  Appeals  of  the  Territory  of  Florida,  in 
the  year  1844.  After  Florida  became  a  State  its  legislature 
ordered  the  records  of  that  court  to  be  transferred  to  the 
custody  of  the  clerk  of  the  Supreme  Court  of  the  State. 
Speaking  of  this  subject,  Chief  Justice  Taney  said:  "The  Ter- 
ritorial Court  of  Appeals  was  a  court  of  the  United  States, 
and  the  control  of  its  records  therefore  belongs  to  the  general 
government,  and  not  to  the  state  authorities ;  and  it  rests  with 
Congress  to  declare  to  what  tribunal  these  records  and  proceed- 
ings shall  be  transferred ;  and  how  these  judgments  shall  be 
carried  into  execution,  or  reviewed  upon  appeal  or  writ  of  error.'* 

When  a  Territory  becomes  a  State,  the  records  of  the  courts 
of  the  Territory  are  transferred  to  the  new  State  courts  and 
to  the  Federal  courts  respectively ;  the  judicial  proceedings 
existing  in  the  courts  of  the  Territory  being  continued  by 
federal  law  in  the  respective  state  and  federal  courts,  accord- 
ing to  the  questions  involved  and  the  citizenship  of  the  parties. 

2d.  But  assuming  that  judicial  offices  in  the  Territories  may 
be  held  subject  to  the  will  of  the  creating  power ;  that  is, 
assuming  that  Congress  may  provide  that  the  incumbent  may 
be  removed  or  suspended  from  his  office  during  the  prescribed 
term  at  the  pleasure  of  the  President,  the  statute  creating  the 
office  of  District  Judge  of  Alaska  and  prescribing  his  term  has 
not  attached  to  it  any  such  conditions.  It  declares  that  the 
District  Judge  shall  hold  his  office  for  the  term  of  four  years 
and  until  his  successor  is  appointed  and  qualified.  To  assert 
that  the  President  can  remove  the  incumbent  or  suspend  him 
from  his  office  without  the  direction  or  permission  of  Con- 
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gress,  is  to  affirm  that  he  is  superior  in  that  respect  and  may 
disregard  its  enactments  at  pleasure.  And  more,  it  is  to  affirm 
that  Congress  cannot  prescribe  the  term  of  an  office  created 
by  it,  which  no  one  would  pretend. 

The  President  placed  the  authority,  which  he  assumed  to 
exercise  in  suspending  the  appellant  from  his  office,  upon  sec- 
tion 1768  of  the  Bevised  Statutes.  The  part  of  that  section 
upon  which  reliance  is  had  is  as  follows : 

"  Seo.  1768.  During  any  recess  of  the  Senate  the  President 
is  authorized,  in  his  discretion,  to  suspend  any  civil  officer  ap- 
pointed by  and  with  the  advice  and  consent  of  the  Senate^ 
except  judges  of  the  covHs  of  the  United  Statesy  until  the  end 
of  the  next  session  of  the  Senate,  and  to  designate  some  suit- 
able person,  subject  to  be  removed,  in  his  discretion,  by  the 
designation  of  another,  to  perform  the  duties  of  such  sus- 
pended officer  in  the  meantime ;  and  the  person  so  designated 
shall  take  the  oath  and  give  the  bond  required  by  law  to  be 
taken  and  given  by  the  suspended  officer,  and  shall,  during 
the  time  he  performs  the  duties  of  such  officer,  be  entitled  to 
the  salary  and  emoluments  of  the  office,  no  part  of  which  shall 
belong  to  the  officer  suspended." 

I  do  not  understand  how  the  language  in  this  section, 
"except  judges  of  the  courts  of  the  United  States,"  can 
be  construed  to  apply  only  to  judges  of  courts  created 
under  the  Constitution.  Why  should  the  exception,  if  thua 
limited,  have  been  inserted  at  all  ?  It  is  not  pretended,  and 
never  has  been,  that  such  judges  could  be  suspended  or  re- 
moved by  the  President.  It  is  very  plain  to  me  that  it  waa 
intended  to  meet  the  position,  which  had  been  advanced  in 
some  quarters,  that  judges  of  the  courts  of  the  United  States 
in  the  Territories  were  subject  to  be  removed  or  suspended  by 
the  President  equally  with  other  officers.  Otherwise  there  i» 
no  assignable  cause  for  its  insertion. 

For  these  reasons,  therefore,  first,  that  the  judicial  office  in 
question  was  to  be  held  by  the  incumbent  during  good  behav- 
ior, for  the  term  prescribed,  and  second,  that  section  1768, 
upon  which  the  suspension  was  founded,  expressly  excepts  the 
judges  of  the  courts  of  the  United  States  from  suspension  by 
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the  President,  and  that  exception  includes  all  judges  of  all  courts 
established  under  the  laws  of  the  United  States,  whether  those 
courts  perform  their  judicial  duties  within  the  States  or  within 
the  Territories,  I  dissent  from  the  judgment  of  the  majority 
of  the  court  in  this  case. 

I  am  authorized  to  state  that  Mb.  Justice  Gbat  and  Mb. 
Justice  Bbown  concur  in  this  dissent. 


•  m  •  m 
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APPEAL  FBOM  THE   COUBT  OF  CLAIMS. 
No.  819.    Sabmiited  Mweh  24, 1881.  -  Decided  May  26, 1891. 

The  same  questions  are  presented  here  that  were  determined  in  McAllister  y. 
United  States^  anUy  174,  and  it  is  affirmed  on  the  authority  of  that  case. 

This  appeal  brought  up  for  review  a  judgment  by  the  Court 
of  Claims  sustaining  a  demurrer  to  a  petition  filed  by  the  ap- 
pellant, in  which  he  claimed  as  due  him  from  the  United  States 
for  salary  as  Associate  Justice  of  the  Supreme  Court  of  the 
Territory  of  Washington  the  sum  of  $1964.55,  from  Deeember 
11, 1885,  to  August  5,  1886,  inclusive,  and  $1543.03,  from  Au- 
gust 24, 1886,  to  February  27, 1887,  inclusive ;  in  all,  $3507.58. 

The  petition  showed  that  on  the  27th  day  of  February, 
1883,  appellant  was  duly  appointed  by  and  with  the  advice 
and  consent  of  .the  Senate,  and  commissioned  to  be,  Associate 
Justice  of  the  Supreme  Court  of  the  Territory  of  Washington, 
for  the  term  of  four  years  from  that  date,  and  until  his  suc- 
cessor should  be  appointed  and  qualified,  with  all  the  powers, 
privileges  and  emoluments  appertaining  to  that  office;  that 
he  took  the  oath  of  office  May  11,  1883,  and  entered  upon, 
executed  and  fulfilled  the  duties  of  such  office ;  that  he  was 
at  all  times,  from  and  after  May  11,  1883,  until  February  27^ 
1887,  ready  and  willing  to  perform  those  duties*;  that  on  the 
3d  of  December,  1885,  President  Cleveland  transmitted  to  him 
a  communication,  which  declared  that  he  was  thereby  "  sus- 
pended from  the  office  of  Associate  Justice  of  the  Supreme 
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Court  of  the  Territory  of  Washington,  in  accordance  with  the 
terms  of  section  1768,  Revised  Statutes  of  the  United  States, 
and  subject  to  all  provisions  of  law  applicable  thereto ; "  that, 
on  the  day  last  named,  the  President  issued  to  WiUiam  G. 
Langford  a  document  reciting  the  suspension  of  appellant  from 
his  office  in  "  virtue  of  the  authority  conferred  upon  the  Presi- 
dent by  section  1768  of  the  Revised  Statutes  of  the  United 
States,"  and  the  designation  of  said  Langford  "  to  perform  the 
duties  of  such  suspended  officer  in  the  meantime,  he  being  a 
suitable  person  therefor,  subject  to  all  the  provisions  of  law 
applicable  thereto;"  that,  on  the  11th  day  of  August,  1886, 
the  President  sent  to  the  appellant  and  to  Langford,  respec- 
tively, communications  similar  to  those  of  December  3, 1885, 
the  one  to  appellant  being  a  second  order  of  suspension  by 
the  President  under  section  1768  of  the  Revised  Statutes,  and 
the  one  to  Langford  showing  his  designation  to  perform  the 
duties  of  the  office  in  the  meantime ;  that  Langford  was  com- 
missioned January  29,  1887,  as  Associate  Justice  of  the  Su- 
preme Court  of  the  Territory  of  Washington,  for  the  term 
of  four  years  from  that  date,  and  until  his  successor  was 
appointed  and  qualified,  subject  to  the  conditions  prescribed 
by  law,  the  commission  showing  that  he  had  been  nominated 
and  appointed  to  that  position  by  and  with  the  consent  of  the 
Senate;  and  that  Langford  performed  the  duties  of  the  office 
from  December  11,  1885,  to  August  5,  1886,  and  from  August 
24,  1886,  to  February  27, 1887,  under  and  by  virtue  of  said 
several  written  appointments  issued  to  him. 

Mr,  Roger  S.  Greene  for  appellant. 

Mr.  Solicitor  General  for  appellee. 

Me.  Justice  Harlan  delivered  the  opinion  of  the  court. 

Substantially  the  same  questions  are  presented  in  this  case 

that  have  been  determined  in  McAllister  v.    United  States^ 

ante^  174,  just^  decided.     Upon  the  authority  of  that  casQ,  and 

for  the  reasons  stated  in  the  opinion,  the  judgment  is 

Affirmed. 

Mr.  Justice  Field,  with  whom  concurred  Mr.  Justice  Gray 
and  Mr.  Justice  Brown,  dissenting. 
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I  dissent  from  the  judgment  of  the  court  in  this  case,  on  the 
grounds  stated  in  my  dissenting  opinion  in  McAllister  v. 
United  States. 

I  may  also  add  to  those  grounds  the  fact  that,  by  the  laws 
of  the  United  States  applicable  to  all  the  Territories,  it  is  pro- 
vided that  for  each  Territory  there  shall  be  appointed  a  Gov- 
ernor, a  Secretary,  a  Chief  Justice  and  two  Associate  Justices 
of  its  Supreme  Court,  an  Attorney  and  a  Marshal,  and  that 
their  terms  shall  be  four  years  and  until  their  successors  are 
appointed  and  qualified,  with  this  difference :  that  it  is  declared 
with  reference  to  all  the  officers,  except  the  Justices  of  the 
Supreme  Court,  that  they  shall  hold  their  offices  for  that  term, 
unless  sooner  removed  by  the  President ;  but  that  qualification 
is  not  added  to  the  term  of  the  Justices.  (Rev.  Stat.  §§  1841, 
1843, 1864,  1875,  1876,  1877.) 

It  is  also  to  be  observed  that  the  acts  of  Congress  organizing 
the  different  Territories  of  the  United  States,  and  providing 
for  judicial  tribunals  therein,  from  the  foundation  of  the  gov- 
ernment down  to  the  present  time,  with  three  exceptions,  have 
fixed  the  term  of  the  judicial  officers  of  the  Territories  at 
definite  periods  absolutely,  without  any  conditions,  or  simply 
with  the  condition  "  upon  good  behavior."  In  two  of  these 
exceptions  where  the  words  "unless  sooner  removed"  are 
added,  the  power  of  removal  is  not  vested  in  the  President, 
but  left  to  be  exercised  under  the  general  law  of  the  country 
applicable  to  such  officers ;  that  is,  by  impeachment  or  by  the 
joint  action  of  the  President  and  Congress,  after  full  opportu- 
nity is  given  to  the  accused  of  being  heard  upon  the  grounds 
of  complaint.  In  the  third  exception  the  words  added  are : 
"  unless  sooner  removed  by  the  President  with  the  consent  of 
the  Senate  of  the  United  States,"  which  implies  a  previous 
consideration  by  the  Senate  of  the  grounds  of  removal,  and 
this  would  usually  be  accompanied  with  notice  to  the  accused 
and  an  opportunity  afforded  to  him  of  being  heard  thereon.^ 

^  The  f  oUowing  list  exhibits  the  terms  of  the  judges  and  the  organic  acts 
foraU  the  Territories : 

Northwest  of  Ohio :  "  During  good  behavior." 

Ordinance  of  1787;  1  Stat.  51,  note;  Rev.  Stat.  2d  ed.  13. 
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From  this  statement  it  is  apparent  that  the  general  legisla- 
tion of  Congress  has  been  against  making  the  tenure  of  the 

Mississippi :  "  Daring  good  behavior." 

Act  7  April,  1798.    Sec.  8,  1  Stat.  550. 

Act  27  March,  1804.    Sec.  2,  2  Stat.  801. 

Act  2  March,  1810.    Sec.  2,  2  Stat.  564. 
South  of  Ohio :  "  During  good  behavior." 

Act  26  May,  1790.    Sec.  1,  1  Stat.  128. 
Indiana :  '*  Daring  good  behavior." 

Act  7  May,  1800.    Sec  8,  2  Stat.  59. 
Orleans :  **  Fonr  years,"  absolute. 

Act  26  March,  1804.     Sec.  5,  2  Stat.  284. 
Louisiana  (District)  :  *'  During  good  behavior." 

Act  26  March,  1804.    Sec.  12,  2  Stat.  287. 
Michigan :  "  During  good  behavior." 

Act  11  January,  1805.    Sec.  3,  2  Stat  309. 

Act  30  January,  1828.    Sec  1,  3  Stat.  722. 
Illinois :  **  During  good  behavior." 

Act  3  February,  1809.    Sec.  8,  2  Stat.  515. 
Missouri:  Four  years,  *'  unless  sooner  removed." 

Act  4  June,  1812.    Sec.  10,  2  Stat.  746. 

Act  27  January,  1814.    Sec.  1,  3  Stat.  95. 
Alabama:  "  During  good  behavior." 

Act  3  March,  1817.    Sees.  2  and  3,  3  Stat  872. 
Arkansas :  **  Four  years,  unless  sooner  removed." 

Act  2  March,  1819.    Sec.  7,  3  Stat  495. 
Florida :  (Judges  not  appointed  by  the  President) 

Act  30  March,  1822.    Sec.  6,  3  Stat  656. 

Act  26  May,  1824.     Sec.  1,  4  Stat.  45. 

Act  21  January,  1829.    Sec.  4,  4  Stat.  333. 
Wisconsin :  **  During  good  behavior." 

Act  20  April,  1836.    Sec.  9,  5  Stat  13. 
Iowa:  '*  Four  years,"  absolute. 

Act  12  June,  1838.    Sec.  9,  5  Stat  237-^8. 
Oregon :  "  Four  years,"  absolute. 

Act  14  August,  1848.    Sec  9,  9  Stat  326. 
Minnesota:  '*  Four  years,"  absolute. 

Act  3  March,  1849.    Sec.  9,  9  Stat  406. 
Utah :  "  Four  years,"  absolute. 

Act  9  September,  1850.    Sec.  9,  9  Stat  455. 

Act  25  June,  1888.    Sec.  2,  25  Stat  204. 
New  Mexico :  *'  Four  years,"  absolute. 

Act  9  September,  1850.    Sec.  10,  9  Stat  449. 
Washington :  *'  Four  years,"  absolute. 

Act  2  March,  1853.    Sec.  9,  10  Stat  175. 

Act  4  July,  1884.    Sec.  10,  23  Stat  102. 
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judicial  office  in  courts  of  record  of  the  Territories  subject  to 
the  will  of  the  President.  The  last  exception  is  the  only  one 
in  which  any  authority  in  that  respect  could  be  exercised  by 
him,  and  that  is  to  be  with  the  conjoint  action  of  the  Senate. 

I  am  authorized  to  say  that  Justices  Gray  and  Brown  acree 
with  me  in  this  dissent 


Nebraska:  < Tour  years/*  absolute. 

Act  80  May,  1854.    Sec.  9,  10  Stat.  280. 
Kansas :  "  Four  years,"  absolute. 

Act  SO  May,  1854.    Sec.  27,  10  Stat  286. 
Colorado :  **  Four  years,"  absolute. 

Act  28  February,  1861.    Sec.  9,  12  Stat.  174. 

Act  2  March,  1863.    Sec.  8,  12  Stat.  700. 
Nevada:  ** Four  years,"  absolute. 

Act  2  March,  1861.    Sec.  9, 12  Stat.  212. 
Dakota :  *'  Four  years,"  absolute. 

Act  2  March,  1861.     Sec.  9,  12  Stat.  241. 

Act  4  July,  1884.    Sec.  2,  23  Stat.  101. 

Act  9  August,  1888.    Sec.  2,  25  Stat.  898. 
Arizona :  **  Four  years,"  absolute. 

Act  24  February,  1868.    Sec.  2,  12  Stat.  665. 
Idaho :  *'  Four  years/*  absolute. 

Act  3  March,  1868.    Sec.  9, 12  Stat.  811. 
Montana :  *'  Four  years,"  absolute. 

Act  26  May,  1864.    Sec.  9,  18  Stat.  88. 

Act  10  July,  1886.    Sec.  1,  24  Stat.  188. 
Wyoming :  "  Four  years,"  "  unless  sooner  removed  by  the  President  with 
the  consent  of  the  Senate  of  the  United  States." 

Act  25  July,  1868.    Sec.  9,  15  Stat.  178. 
Alaska :  **  Four  years,"  absolute. 

Act  of  May  17,  1884.    23  Stat.  24. 
Oklahoma :  "  Four  years,"  absolute. 

Act  of  May  2,  1890.    26  Stat.  81. 
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GORMAN  V.   HAVIRD. 

APPEAL   FROM  THE   SUPREME   (X)URT  OF  THE  TERRITORY  OF  IDAHO. 
No.  1296.    Sabmitted  March  28, 1891.  —  Decided  May  26, 1891. 

Although  it  is  true  as  a  general  rule  that  where  judgment  goes  for  the  de- 
fendant, the  amount  of  the  plaintiff's  claim  is  the  test  of  jurisdiction, 
this  rule  is  subject  to  the  quallflcation  that  the  demand  shall  appear  to 
have  been  made  in  good  faith  for  such  amount ;  and  if  it  appear  clearly 
from  the  whole  record  that  under  no  aspect  of  the  case  the  plaintiff  could 
recover  the  full  amount  of  his  claim,  this  court  will  decline  to  assume 
jurisdiction  of  the  case. 

This  was  a  petition  for  a  mandamus  filed  in  the  Supreme 
Court  of  the  Territory  of  Idaho  by  the  appellee  Havird,  who 
was  sheriff  defacto^  and  also  claimed  to  be  sheriff  de  jure^  of 
Bois6  County,  to  compel  the  county  commissioners  to  issue 
warrants  upon  the  treasury  for  the  sum  of  $5595.47,  for  his 
services  and  expenses  as  sheriff  for  the  years  1887  and  1888. 
His  claim  consisted  of  a  salary  fixed  by  law  at  the  sum  of 
$2798,  and  of  expenses  incurred  as  sheriff  in  the  sum  of  $2797.- 
47,  making  the  aggregate  of  $5595.47.  The  items  of  his  claim 
for  expenses  were  $692.25  for  boarding  prisoners ;  $1302  for 
jailor's  fees;  $595.22  for  collecting  a  license  tax;  $156.15  for 
transportation  of  prisoners ;  and  $51.85  for  collecting  a  Terri- 
torial license  tax. 

The  answer  of  the  county  commissioners  averred  in  excuse 
of  their  non-payment  of  the  claim,  that  an  action  in  the  nature 
of  quo  warra/iito  had  been  begun  against  petitioner,  and  was 
still  pending  in  the  District  Court  for  the  county  of  Bois6, 
upon  the  relation  of  the  appellant  John  Gk>rman,  to  test  the 
title  to  the  office  of  sheriff,  and  that  under  the  laws  of  Idaho, 
Rev.  Stats.  §  380,  "  when  the  title  of  the  incumbent  of  any 
office  in  this  Territory  is  contested  by  proceedings  instituted 
in  any  court  for  that  purpose,  no  warrant  can  thereafter  be 
drawn  or  paid  for  any  part  of  his  salary  until  such  proceedings 
have  been  finally  determined."  By  leave  of  the  court,  Gor- 
man, the  contestant,  intervened  in  the  case,  claiming  to  have 
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been  duly  elected  sheriff,  setting  forth  the  pendency  of  the 
proceedings  in  the  quo  wa/rrcmto  case,  and  demanding  that  the 
writ  of  mandamus  be  denied. 

The  suit  in  reality  turned  upon  the  question  whether  the 
proceedings  in  quo  warrcmto  were  still  pending,  or  had  been 
dismissed,  and  resulted  in  a  judgment  that  the  qiM  warranto 
case  then  pending  in  the  District  Court  should  be  dismissed, 
and  that  a  writ  of  mandamus  forthwith  issue,  directing  the 
defendants,  the  county  commissioners  of  Bois6  County  to 
order  the  issuing  of  a  warrant  for  the  amount  theretofore 
allowed  by  the  board  for  the  time  specified  on  account  of  fees 
and  expenses ;  and  that  immediately  upon  the  dismissal  of  the 
action  in  qiM  warranto  a  writ  of  mandate  issue,  ^^  commanding 
said  commissioners  to  order  the  issuing  of  a  warrant  or  war- 
rants in  the  name  of  plaintiff  herein,  for  the  amount  due  him 
as  salary  for  the  time  specified,  and  that  a  copy  hereof  be 
certified  to  said  District  Court."  From  this  judgment  Gorman 
appealed,  but  the  County  Commissioners  did  not.  Petitioner 
thereupon  made  this  motion  to  dismiss  upon  the  ground  that 
the  requisite  jurisdictional  amount  was  not  involved. 

Mr.  John  Ooode  for  the  motion. 

Mr.  Sarn/uel  SheUaha/rger  and  Mr.  Jeremiah  M.  Wilson^ 
opposing. 

Mb.  Justice  Brown  deUvered  the  opinion  of  the  court. 

While  the  whole  amonnt  of  Havird's  claim  was  $5595.47  — 
more  than  enough  to  give  this  court  jurisdiction  —  the  sum  of 
$1994.25  was  for  disbursements  in  boarding  prisoners  and  in 
jailor's  fees,  leaving  but  $3601.22  as  representing  the  salary, 
fees  and  other  perquisites  of  the  office.  As  Havird  was  sher- 
iff defa^tOy  Gorman,  even  if  he  had  maintained  his  suit,  could 
not  in  any  case  have  recovered  of  him  more  than  the  salary 
and  perquisites  of  the  office,  less  Havird's  lawful  disburse- 
ments, which,  under  any  view  which  can  be  taken  of  this  case, 
would  have  reduced  his  recovery  below  the  sum  of  $5000.  In 
entering  its  judgment  in  this  case  the  Supreme  Court  evidently 
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had  this  distinction  between  disbursements  and  salary  in  mind, 
as  the  order  was  that  the  County  Commissioners  should  issu^ 
warrants  at  once  for  the  amount  of  fees  and  expenses,  but 
should  not  issue  warrants  for  the  amount  due  as  salary  until 
after  the  dismissal  of  the  action  of  quo  watromto  in  the  Dis^ 
trict  Court.  It  was  evidently  contemplated  that  Havird  should 
receive  the  amount  of  his  disbursements  in  any  event,  but  that 
the  salary  should  be  withheld  until  the  quo  warranto  proceed- 
ings had  been  disij^issed.  This  was  also  a  compliance  with  the 
Idaho  statute,  which  inhibited  only  payment  of  the  salary 
while  the  contest  was  pending. 

It  is  true  as  a  general  rule  that  where  judgment  goes  for 
the  defendant,  the  amount  of  the  plaintiffs  claim  is  the  test  of 
jurisdiction ;  but  this  rule  is  subject  to  the  qualification  that 
the  demand  shall  appear  to  have  been  made  in  good  faith  for 
such  amount.  If  it  appear  clearly  from  the  whole  record  that 
under  no  aspect  of  the  case  the  plaintiff  could  recover  the  full 
amount  of  his  claim,  this  court  will  decline  to  assume  jurisdic- 
tion of  the  case.  If,  for  instance,  a  greater  amount  than  $5000 
were  claimed  in  the  ad  damnum  clause  of  the  declaration,  and 
the  bill  of  particulars  showed  the  actual  claim  to  be  less,  the 
latter  would  determine  the  jurisdiction.  Examples  of  the  dis- 
tinction between  the  sum  demanded  and  the  sum  actually  in 
dispute  are  frequent  in  the  decisions  of  this  court.  Lee  v. 
WaMon^  1  Wall.  337 ;  Schacker  v.  Ra/rtford  Fire  Ins.  Co.y  93 
U.  S.  241 ;  Gray  v.  Blanchard,  97  U.  S.  564 ;  Tintaman  v. 
National  Bank^  100  U.  S.  6 ;  Hilton  v.  Diddnson^  108  U.  S. 
165 ;  Jenness  v.  Citizens^  Bank  of  Roms^  110  U.  S.  52 ;  Wor 
hashy  St,  Louis  <&c.  RailwoA/  Co.  v.  Knox^  110  U.  S.  304. 

Gauged  by  the  rule  laid  down  in  these  cases. 

It  is  clear  that  we  have  no  Jurisdiction^  and  the  motion  to 
dismiss  wiU  therefore  he  granted. 
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CALDWELL  v,  TEXAS. 

ERBOR  TO  THE  OOITBT  OF   APPEALS   OF  THE  STATE   OF   TEXAS. 
No.  1541.    Submitted  May  11, 1801.  —  Deeided  May  26, 1891. 

There  having  been  some  irregularity  In  the  submission  of  this  case  on  the 
15th  of  December,  1890,  the  court  allows  a  resubmission,  and  an  addi- 
tional brief  Is  filed  at  Its  request;  and  it  now  adheres  to  Its  former 
decision,  dismissing  the  writ  for  want  of  jurisdiction.    187  U.  S.  692. 

The  case,  as  stated  by  the  court,  was  as  follows : 

The  writ  of  error  in  this  case  was  dismissed  January  12, 
1891.  Caldwdl  v.  TexaSy  137  U.  S.  692.  Plaintiff  in  error 
applied  for  a  rehearing  upon  the  ground  that  no  notice  had 
been  given  of  the  motion  to  dismiss.  The  record  here  showed 
that  a  motion  to  advance  and  a  motion  to  dismiss  were  sub- 
mitted on  December  15,  1890,  and  the  order  in  relation  to  the 
latter  motion  stated  that  it  was  submitted  on  the  record  and 
printed  arguments  of  counsel  for  both  parties. 

An  extended  printed  argument  on  the  merits  had  been  pre- 
viously filed  on  behalf  of  plaintiff  in  error,  as  well  as  the 
written  consent  of  his  counsel  that  the  cause  might  be  ad- 
vanced, but  from  the  affidavits  accompanying  the  application 
for  rehearing  it  appeared  that  through  some  inadvertence  the 
notice  of  the  motion  to  dismiss  had  not  in  fa6t  been  given. 
The  court  therefore,  on  the  9th  of  March,  directed  the  judg- 
ment to  be  vacated  and  notice  to  be  served,  returnable  on  the 
second  Monday  in  April,  the  motion  to  be  then  considered 
upon  such  additional  printed  briefs  as  might  be  presented. 

This  was  accordingly  done,  but  no  further  briefs  were  filed, 
and  on  April  14  suggestion  of  illness  of  counsel  was  made, 
and  the  time  twice  enlarged.  On  the  11th  of  May  the  case 
was  taken  on  resubmission,  and  a  request  having  been  made 
that  the  cause  be  continued  to  next  term,  or  that  other  coun- 
sel be  assigned  to  represent  plaintiff  in  error,  other  counsel  has 
examined  the  record  and  filed  an  additional  brief. 

VOL.  CXLI — 14 
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Mr,  Auguatua  H,  Oarland^  at  the  request  of  the  court,  pre- 
pared and  filed  the  following  brief  on  behalf  of  the  plaintiff 
in  error. 

The  question  presented  on  this  petition,  as  to  notice  to  plain< 
tiff  in  error  of  the  motion  to  dismiss,  is  to  be  disposed  of  by 
the  facts  of  record  in  the  cause,  and  I  take  it  the  court  waives 
that,  as  it  is  willing  to  receive  argument  as  if  that  motion 
were  now  pending,  and  of  which  plaintiff  in  error  had  due 
notice. 

Then  upon  the  point  of  the  jurisdiction  of  this  court  in 
respect  of  a  Federal  question,  it  is  to  be  said  that  while  the 
case  of  Hurtado  v.  California^  110  U.  S.  516,  and  others  go  to 
the  extent  that  a  State  may  by  law  provide  for  punishing  per- 
sons charged,  as  Caldwell  is  here,  without  indictment,  yet  if 
indictment  is  by  the  state  law  the  prescribed  method,  there 
must  be  a  good  indictment,  such  as  is  understood  by  the  com- 
mon law.  Such  is  unquestionably  the  doctrine  of  Ex  parte 
Bain^  121  TJ.  S.  1  et  seq.  Although  Bain's  case  was  in  the 
United  States  court,  yet  this  court,  in  passing  upon  the  indict- 
ment, held  this  doctrine  substantially  as  obtaining  in  the  state 
courts,  the  United  States  courts  and  the  courts  of  England. 

No  question  is  raised  here  as  to  the  power  of  the  State  to 
dispense  with  indictment  and  take  some  other  method  in  lieu 
of  it,  but  the  question  is,  can  the  State,  keeping  the  procedure 
by  indictment  in  existence,  convict  upon  an  indictment  funda- 
mentally defective  ? 

That  this  indictment  is  essentially  defective,  Mr.  Burns,  in 
his  brief,  filed  November  28, 1890,  seems  to  show,  and  nothing 
more  need  be  said  on  that  subject. 

It  must  follow  necessarily  that,  as  a  fundamental  right  to 
Caldwell  to  have  a  good  indictment,  he  is  protected  by  the 
Fourteenth  Amendment  as  to  "due  process  of  law."  The 
authorities  abundantly  show  that  whatever  process  —  indict- 
ment, information  or  what  not  —  brings  a  man  into  court  for 
trial,  it  must  be  one  giving  him  full  notice  of  all  the  material 
facts  constituting  the  offence  charged.  There  can  be  no  "due 
process  of  law  "  without  this. 
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The  party  ^^must  be  notified  exactly  of  the  case  he  is  to 
meet.'*  Foster  v.  Kansda^  112  TJ.  S.  201  et  seq.;  2  Hare  Am. 
Constitutional  Law,  845-849,  868-863,  874,  876,  and  cases 
cited. 

It  is  nothing  to  the  purpose  to  say,  in  response  to  this,  the 
State  of  Texas  has  ruled  this  to  be  a  good  indictment  and  that 
it  suits  her  purposes.  Some  other  authority,  having  an  inter- 
est in  this  citizen,  and  which  has  the  right  to  his  allegiance, 
and  therefore  owing  him  protection,  must  also  see  that  it  is 
good  and  sufficient.  The  State  cannot  by  direction  or  indirec- 
tion, keep  this  question  from  this  court.  It  was  in  part  to 
prevent  all  this  that  brought  forth  the  Fourteenth  Amend- 
ment. This  court,  if  the  Fourteenth  Amendment  is  not  mean- 
ingless, must  take  this  question  and  pass  upon  it,  whether  it 
was  raised  in  the  court  below  or  not,  as  it  is  a  question  going 
to  the  very  bottom  of  the  proceeding,  and  affects  it  from  the 
beginning  to  the  end ;  and  this  question  is  waived  in  no  case, 
and  certainly  never  in  one  involving  life. 

In  Oelpcke  v.  Dvhuque^  1  Wall.  175  et  seq,^  it  was  attempted 
to  beg  the  question  away  from  the  court  on  just  such  grounds 
as  are  urged  here  for  the  dismissal  of  this  case,  which  were 
answered  in  strong  and  impressive  language  thus  :  ^^  We  shall 
never  immolate  truth,  justice  and  the  law  because  a  state  tri- 
bunal has  erected  the  altar  and  decreed  the  sacrifice,"  pp.  206, 
207 ;  words  quite  applicable  here  and  now. 

It  is  submitted,  in  view  of  the  fact  that  Caldwell's  life  is  at 
stake,  and  in  view  of  the  general  importance  of  the  question 
involved,  that  his  counsel  should  be  heard  upon  the  merits. 

■ 

Mb.  Chief  Justicb  Fuller  delivered  the  opinion,  (including 
the  above  statement,)  of  the  court. 

We  have  again  considered  the  case  but  see  no  reason  to 
diange  the  conclusion  heretofore  announced. 
The  writ  of  error  will  therefore  be 

Dismissed. 
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UNITED  STATES  v.  GEIFFITR 

APPEAL  FBOM  THE  OOXTBT  OF  OLADCS. 
No.  114.    Babmitted  December  6, 1800.— Dedded  Deoember  8»  1800. 

It  is  irregular  for  counsel  for  an  appellant  to  file,  with  a  motion  to  dismiss, 
the  appeal  papers  stating  the  grounds  on  which  the  motion  is  made. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Assiatant  Attorney  Oeneral  Maury  for  the  motion. 

No  appearance  for  appellee. 

Mb.  Chief  Justiob  Fulleb  delivered  the  opinion  of  the 
court. 

The  motion  by  appellant  for  leave  to  dismiss  its  appeal  in 
this  cause  is  accompanied  by  certain  correspondence  which  is 
referred  to  as  stating  the  grounds  on  which  the  motion  is 
made.  We  cannot  be  called  upon  to  examine  into  these 
papers  for  the  purpose  of  arriving  at  a  conclusion  as  to 
whether  the  dismissal  is  justifiable  or  not,  and  must  decline  to 
permit  them  to  be  filed  and  to  thereby  leave  it  to  be  inferred 
hereafter  that  we  may  have  acted  upon  them.  Appellant 
undoubtedly  has  the  right  to  dismiss  its  appeal  with  the  leave 
of  the  court,  and  may  renew  its  motion  to  that  eflfect  unac- 
companied by  other  matter,  and  the  order  of  dismissal  will  be 
entered. 

Mr.  Assistant  Attorney  General  Maury  thereupon  with- 
drew the  papers,  and  renewed  the  motion  without  them,  and 
the  appeal  was  ordered  to  be 

Dismissed. 
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SCHUTZ  V.  JOEDAN. 

BSBOB  TO  THE   OIBCIJIT    OOUBT    OF    THE    UNITED    STATES  FOB  THE 

SOUTHERN  DISTBICr  OF  NEW  YOBE. 

No.  280.    Argued  April  1,  2, 1801.  —  Decided  May  25, 1801. 

When  goods  belonging  to  one  party  pass  into  the  possession  of  another 
snrreptitiously  and  without  the  knowledge  of  the  latter,  no  contract  of 
parchase  is  implied ;  and  if  the  agent  of  the  latter,  who  is  a  party  to  the 
snrreptitions  transfer,  sells  the  goods  and  puts  the  proceeds  into  his 
principal's  possession,  but  without  his  knowledge,  the  principal  is  not 
liable  in  an  action  for  goods  sold  and  delivered,  whatever  liability  he 
may  be  under  in  an  action  for  money  had  and  received. 

When  the  defence  in  an  action  for  goods  sold  and  delivered  to  an  agent  of 
the  defendant  is  a  denial  that  any  such  sale  was  made,  the  burden  is  on 
the  plaintiff  throughout  the  case  to  prove  every  essential  part  of  the 
transaction,  including  the  authority  of  the  alleged  agent  to  make  the 
alleged  purchase  in  the  manner  alleged. 

The  presumption  that  a  letter  properly  directed  and  mailed  reached  its 
destination  at  the  proper  time  and  was  duly  received  by  the  person  to 
whom  it  was  addressed  is  a  presumption  of  fact,  subject  to  control  and 
limitation  by  Other  facts. 

The  plaintiflfs  in  error,  plaintiflfs  below,  were  merchants 
doing  business  in  the  city  of  New  York.  The  defendants 
were  merchants  doing  business  in  the  city  of  Boston.  The 
latter  had  a  large  establishment,  divided  into  different  depart- 
ments, fifty  or  sixty  in  number,  with  a  superintendent  in 
charge  of  each,  and  in  the  neighborhood  of  two  thousand 
employ6s.  The  action  was  on  an  account  for  goods  sold  and 
delivered,  was  commenced  in  the  Supreme  Court  of  New  York, 
and  removed  thereafter  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  The  complaint 
alleged:  "At  divers  times  on  and  between  May  7,  1884,  and 
July  30,  1885,  the  plaintiflfs,  at  the  special  instance  and  request 
of  the  defendants,  and  at  prices  agreed  upon,  sold  and  de- 
livered to  the  defendants  certain  goods,  wares  and  merchan- 
dise, amounting  in  the  aggregate,  at  such  agreed  prices,  to  the 
sum  of  thirty-two  thousand  six  hundred  and  four  ^  dollars ; 
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that  the  defendants  have  not  paid  the  same,  nor  any  part 
thereof,  though  due  and  payable."  The  answer  at  some  length 
developed  a  defence  which  may  be  briefly  stated  as  follows : 
That  the  defendants  never  purchased  the  goods  in  question ; 
that  among  their  various  departments  was  one  known  as  the 
"cloak  department,"  which  was  in  charge  of  one  John  H. 
Hewes,  an  em  ploy  6,  as  superintendent ;  that  while  the  superin- 
tendents of  these  various  departments  had  general  authority 
to  buy,  these  defendants,  finding  that  the  stock  of  goods  in 
this  department  was  more  than  that  desired,  directed  such 
superintendent  not  to  increase  the  stock;  that  such  directions 
were  communicated  to  the  plaintiffs ;  that,  disregarding  such 
instructions,  they  entered  into  a  fraudulent  combination  with 
Hewes,  by  which  they  were  to  ship  the  goods  to  the  defend- 
ants ;  and  that  he  was  to  receive  and  distribute  them  along- 
side of  the  other  goods  in  his  department.  The  scheme  further 
contemplated  that  by  reason  of  the  confidence  and  powers 
vested  in  Hewes  by  the  defendants,  and  his  management  of 
the  details,  payment  was  to  be  secured  in  the  name  of  the 
defendants,  and  from  their  funds,  though  without  their  knowl- 
edge. In  other  words,  the  plan  as  developed  ^as  that  the 
plaintiffs,  finding  a  general  agent  of  defendants  with  authority 
to  purchase,  but  aware  of  special  restrictions  on  that  authority, 
conspired  with  him  to  ignore  such  restrictions,  and  in  defiance 
thereof  to  purchase  these  goods  in  defendants'  name,  and 
secure  payment  therefor  out  of  the  funds  of  the  defendants  in 
their  name  and  without  their  knowledge.  On  trial  before  a 
jury  the  verdict  was  for  the  defendants  in  respect  to  these 
matters,  and  to  the  judgment  entered  thereon  the  plaintiffs 
sued  out  this  writ.     32  Fed.  Kep.  55. 

Mr.  A.  Bhimenstiel  for  plaintiffs  in  error. 

I.  The  mailing  of  the  invoices  was  presumptive  evidence  of 
their  receipt.  Howard  v.  Dcdy^  61  N.  Y.  362,  365 ;  Austin  v. 
HoUcmd,  69  N.  Y.  571 ;  Huntley  v.  Whittier,  105  Mass.  391 ; 
Rosenthal  v.  Walker^  111  U.  S.  185 ;  Bell  v.  Lycoming  Fire 
Jm.  Co.^  19  Hun,  238. 
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II.  It  was  the  duty  of  the  court  to  charge  the  jury  as  to  the 
shifting  of  proof  —  to  inform  them  that  the  burden  had  shifted 
to  the  defendant.  Heliman  v.  Lazarus^  12  Abbott  N.  C.  19, 
24 ;  NichoUs  v.  Mase,  94  N.  Y.  160, 164 ;  Seyhdt  v.  JS^ew  York, 
Lake  Erie  dkc.  EaU/roady  95  N.  Y.  562,  569;  Murphy  v. 
Coney  Island  <&  Brooklyn  Railroad^  36  Hun,  199 ;  Howell  v. 
Wright,  41  Hun,  167 ;  Gay  v.  Parpart,  106  U.  S.  679 ;  Nelson 

V.  Woodruff,  1  Black,  156 ;  McKinney  v.  Neil,  1  McLean,  540. 

III.  As  to  the  ratification  arising  from  the  retention  of  the 
goods  and  the  receipt  of  the  proceeds  after  knowledge  of  the 
alleged  fraud,  see  PeopM  Ba/nk  v.  National  Bank,  101  U.  S. 
181,  183;  Gaines  v.  MiOeT,  111  U.  S.  395 ;  Drakdy  v.  Gregg, 
8  Wall.  242,  267 ;  Murray  v.  Binninger,  33  How.  (N.  Y.)  425 ; 
Meehan  v-  Forrester,  52  N.  Y.  277 ;  Cobb  v.  Dows,  10  N.  Y. 
335. 

Mr.  Nathmiid  Myers  for  defendant  in  error. 

Mb.  Justice  Bbeweb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

On  the  general  merits  of  the  case,  it  may  be  observed  that 
the  action  is  on  a  contract  for  goods  purchased  by  defendants. 
If  no  such  contract  of  purchase  was  in  fact  made,  the  verdict 
was  right ;  and  this,  although  goods  of  the  plaintiffs  were  sur- 
reptitiously put  into  the  possession  of  defendants,  and  the  pro- 
ceeds of  sales  made  thereof  by  their  employes  passed  into 
their  hands.  While  from  the  fact  that  goods  belonging  to  one 
party  pass  into  the  possession  of  another  a  contract  of  purchase 
may  sometimes  be  implied,  it  will  not  be  implied  when  it  ap- 
pears that  such  transfer  of  possession  was  surreptitious,  and 
without  the  knowledge  of  the  latter.  A  party  cannot  be  com- 
pelled to  buy  property  which  he  does  not  wish  to  buy ;  and  no 
trick  of  the  vendor,  conspiring  with  an  agent  of  such  party, 
by  which  possession  is  placed  in  him,  creates  on  his  part  a 
contract  of  purchase.  Nor  is  any  contract  of  purchase  created, 
even  if  it  also  appears  that,  unknown  to  the  party,  his  agent 
who  has  entered  into  this  wrongful  combination  has  sold  the 
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property  and  put  the  proceeds  into  his  principal's  possession. 
Whatever  liability  might  exist  in  an  action  brought  under 
those  circumstances,  for  money  had  and  received,  no  action 
will  lie  for  goods  sold  and  delivered.  The  party  is  not  respon- 
sible under  a  contract  and  as  a  purchaser,  whatever  may  be 
his  liability  for  the  moneys  which  he  has  received  as  the  pro- 
ceeds of  the  sales.  The  law  in  respect  to  these  matters  is  clear ; 
and  the  verdict  of  the  jury  was  fuUy  justified  by  the  testimony. 
It  would  be  a  needless  waste  of  time  to  develop  the  various 
details  of  the  plan  by  which  the  plaintiffs  and  the  agent  of  the 
defendants  sought  to  take  the  goods  of  the  plaintiffs,  put  them 
in  the  store  of  defendants,  incorporate  them  with  the  general 
mass  of  their  goods,  and  secure  payment  out  of  the  funds  of  the 
defendants  without  their  knowledge.  As  might  be  expected^ 
reliance  was  placed  on  the  confidence  and  powers  reposed  and 
vested  in  Hewes  by  the  defendants,  and  his  familiarity  with 
the  details  of  their  business.  The  plan  worked  successfully  so 
far  as  regarded  the  introduction  of  the  goods  into  the  store  of 
the  defendants  without  their  knowledge ;  but  Hewes  was  not 
so  successful  in  securing  payment ;  so  that,  after  nearly  a  year 
and  a  quarter,  over  thirty  thousand  dollars,  according  to  the 
price  agreed  upon  between  Hewes  and  the  plaintiffs,  for  goods 
thus  transmitted,  was  still  unpaid.  It  is  true  that  the  plaintiffs, 
and  their  agent  by  whom  the  arrangement  was  in  the  first 
instance  made,  denied  the  existence  of  any  such  arrangement. 
Upon  this  question  of  fact  the  verdict  of  the  jury  would  be 
conclusive ;  and,  notwithstanding  their  denial,  the  whole  con- 
duct of  the  business,  as  developed  by  their  own  testimony, 
makes  strongly  in  favor  of  the  truthfulness  of  Hewes  in  respect 
to  the  transaction.  The  verdict  of  the  jury  properly  responded 
to  the  testimony. 

There  are  several  assignments  of  error;  but  the  conclu- 
sions we  have  expressed  upon  the  merits  of  the  controversy 
avoid  the  necessity  of  referring  to  most  of  them.  It  would 
have  been  obviously  improper  to  instruct  the  jury  to  find  a 
verdict  for  the  plaintiffs  for  all  or  any  part  of  the  goods  thus 
surreptitiously  placed  in  the  store  of  the  defendants. 

There  are  two  matters,  however,  which  require  special  notice. 


SCHUTZ  V.  JORDAN.  217 

Opinion  of  the  Conrt. 

One  is  as  to  the  instructions  respecting  ihe  burden  df  proof. 
The  court  was  asked  by  the  plaintiffs  to  charge :  "  The  burden 
of  establishing  the  defence  set  up  in  the  answer  is  upon  the 
defendants,  and  such  defence  being  founded  upon  allegations 
of  fraud  and  conspiracy,  the  same  must  be  proven  to  the  satis- 
faction of  the  jury.  Fraud  is  never  presumed.  It  must  be 
proven  by  facts  which  warrant  such  an  inference."  This  re- 
quest was  refused,  and  the  law  was  thus  laid  down : 

"  I  have  been  requested  to  instruct  you  as  to  the  burden  of 
proof. 

"  As  to  that  I  can  only  say  that  the  burden  of  proof  is  on 
the  plaintiffs  to  make  out  their  case  and  make  it  out  all  the 
way  through ;  that  is,  in  the  first  place  they  must  show  you 
that  these  goods  were  sold  in  the  usual  course  to  Mr.  Hewes^ 
acting  for  the  defendants ;  but  if  they  fail  in  that,  it  is  for  them 
to  satisfy  you  that  this  quantity  of  goods  was  so  large  that  the 
defendants  must  have  known  about  it  and  ratified  it  by  going 
right  along  and  selling  after  they  had  found  out  about  it,  that 
is,  it  is  on  the  plaintiffs  to  make  out  their  case. 

"  The  fact  that  the  goods  got  into  the  establishment  of  the 
defendants  or  that  the  goods  were  received  by  the  carrier  which 
the  defendants  authorized  to  take  the  goods  here  in  Kew 
York,  is  made  out  —  there  is  no  question  about  that ;  no  ques- 
tion in  the  case  but  what  plaintiffs  parted  with  their  goods  or 
that  they  got  where  the  defendants  are  liable  for  them  if  they 
bought  them ;  there  is  no  question  about  that.  If  they  make 
out  that  the  defendants  did  buy  them,  then  the  defendants 
had  the  goods  and  are  liable  for  them. 

^'  But  that  the  bargain  was  a  bargain  for  the  sale  of  these 
goods  to  Mr.  Hewes  in  the  usual  course  of  business,  it  is  for 
the  plaintiffs  to  make  out  further,  and  if  they  do  not  make 
that  out,  that  the  defendants  ought  to  have  known  that  they 
were  receiving  those  goods  is  to  be  made  out  by  the  plain- 
tiffs." 

The  ruling  of  the  trial  court  was  correct ;  the  burden  was 
on  the  plaintiffs,  and  to  the  extent  indicated  in  the  instruc- 
tions. This  is  not  a  case  in  which  some  independent  matter 
is  set  up  as  a  defence  —  payment,  breach  of  warranty,  counter- 
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claim,  and  the  like,  a  defence  which  practically  admits  the 
plaintiffs'  cause  of  action,  and  seeks  to  defeat  it  by  the  exist- 
ence of  other  facts.  It  was  not  like  the  plea  of  confession  and 
avoidance.  It  was  a  denial,  it  denied  the  sale ;  and  the  bur- 
den of  proving  the  sale  was  on  the  plaintiffs,  and  rested  with 
them  until  the  close  of  the  case.  It  would  not  establish  a  pur- 
chase by  the  defendants,  that  an  agent  of  theirs  had  made  a 
contract.  The  plaintiffs  must  go  further,  and  prove  that  such 
agent  had  authority  to  make  the  contract.  Not  to  make  con- 
tracts generally  ;  but  to  make  the  contract  which  in  fact  was 
made.  A  party  who  seeks  to  charge  a  principal  for  the  con- 
tracts made  by  his  agent  must  prove  that  agent's  authority ; 
and  it  is  not  for  the  principal  to  disprove  it.  The  burden  is 
on  the  plaintiff.  The  plaintiffs  would  not  contend  that  they 
had  made  out  a  cause  of  action  against  the  defendants,  by 
proving  that  Hewes  had  made  a  purchase  in  their  name.  Of 
course  they  must  go  further,  and  prove  that  he  had  authority 
to  purchase  ;  and  they  must  also  prove  that  the  purchase  was 
within  the  authority  conferred.  Authority  to  buy  one  class 
of  goods  would  not  be  authority  to  buy  another  and  entirely 
different  class.  Authority  to  buy  in  the  usual  course  of  busi- 
ness would  not  be  authority  to  buy  outside  of  that  course  of 
business.  And  when  they  rely  upon  contracts  made  with 
Hewes  the  burden  is  on  them,  and  continues  on.them,  to  estab- 
lish the  contract  which  in  fact  was  made,  and  that  it  was 
within  the  scope  of  his  authority  as  agent.  There  was  no 
error  in  this  respect. 

The  other  specification  of  error  is  this :  A  significant  fact  in 
the  claim  of  defendants  is  that  these  transactions  were  going 
on  for  fourteen  months  and  over,  and  that  they  had  no  knowl- 
edge of  them  ;  and  that  though  their  house  was  one  of  known 
solvency,  with  a  carefully  acquired  reputation  for  early  pay- 
ments, no  account  of  the  plaintiffs  ever  reached  them.  Of 
course,  if  there  was  a  studied  concealment  on  the  part  of  the 
plaintiffs,  it  would  be  very  significant.  As  against  this,  there 
was  testimony  that  two  or  three  times  a  statement  of  account 
was  mailed  to  the  defendants.  The  defendants  called  Joseph 
N.  Bassett,  who  testified  that  during  this  time  he  was  their 
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book-keeper,  and  that  he  had  never  received  any  such  state- 
ment of  account.  He  then  explained  the  course  of  business  in 
the  defendants'  establishment ;  that  the  letters,  of  which  four 
or  five  hundred  were  received  daily,  were  opened  by  the  cor- 
responding clerk,  and  by  him  distributed;  that  there  were 
fifty  or  sixty  retail  departments;  that  bills  when  received 
were  distributed  by  him,  the  bill  of  goods  for  each  department 
being  placed  in  a  box  with  the  same  number  as  the  depart- 
ment ;  that  the  buyer,  the  party  in  charge  of  that  department, 
had  access  to  the  box  ;  and  that  it  was  his  duty  and  habit  to 
take  the  bills  out  and  O.  K.  them  and  return  them  to  him,  the 
book-keeper,  for  entry.  While  there  were  three  or  four  mem- 
bers of  the  firm  of  Jordan,  Marsh  &  Co.,  defendants  herein, 
only  one  was  on  the  witness  stand  to  testify  as  to  a  want  of 
knowledge  on  the  part  of  defendants  of  these  transactions. 
'So  special  instructions  were  asked  by  the  defendants  in  respect 
to  this ;  but  the  court,  of  its  own  motion,  charged  the  jury  as 
follows : 

'^  The  fact  the  plaintiffs  mailed  such  letters,  whether  the  de- 
fendants received  them  or  not,  bears  upon  the  question  as  to 
the  conduct  of  the  plaintiffs  and  their  good  faith  in  this  trans- 
action. It  does  not  affect  the  defendants  unless  they  received 
the  letters.  The  fact  that  a  letter  is  mailed  does  not,  in  court, 
establish  the  fact  that  the  person  it  is  mailed  to  received  it. 
That  is  not  proof  of  that  fact.  In  certain  transactions  about 
protesting  notes  and  charging  endorsers  of  commercial  paper 
and  things  of  that  sort,  the  mere  fact  of  mailing  a  letter 
answers ;  but  when  a  party  is  to  be  affected  with  knowledge 
of  what  is  in  the  letter  and  the  contents  of  it,  and  what  goes 
with  it,  they  must  go  further  and  prove  not  only  that  it  was 
mailed,  but  that  the  party  to  whom  it  was  addressed  got  it." 

Of  this,  plaintiffs  now  complain.  Doubtless  this  instruction 
is  open  to  criticism.  In  liosenthal  v.  Walker ^  111  U.  S.  185, 
193,  it  was  said :  "  The  rule  is  well  settled  that  if  a  letter 
properly  directed  is  proved  to  have  been  -either  put  into  the 
postoffice  or  delivered  to  the  postman,  it  is  presumed,  from 
the  known  course  of  business  in  the  post-office  department, 
that  it  reached  its  destination  at  the  regular  time,  and  was 
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received  by  the  person  to  whom  it  was  addressed.  Saunderean 
V.  Judge,  2  H.  Bl.  509 ;  Woodcock  v.  Hovldsworthj  16  M.  & 
W.  124 ;  Dwnlop  v.  Higgms^  1  H.  L.  Cas.  881 ;  CaUom  v.  Qay- 
lord,  3  Watts,  821 ;  Sta/rr  v.  Torrey,  2  Zabr.  190 ;  Tanner  v. 
Hughes,  53  Penn.  St;  289 ;  Howard  v.  DaJlAj,  61  K  T.  362 ; 
HunUey  v.  Whittier,  105  Mass.  391."  See  also  Henderson  v. 
Carhondale  Coal  and  Coke  Co.,  140  U.  S.  25. 

And  yet,  under  the  circumstances  of  this  case,  we  cannot 
think  that  the  jury  were  misled,  or  that  the  instruction  was 
erroneous.  Ordinarily  where  the  evidence  shows  that  goods 
passed  into  the  store  of  defendants,  and  were  received  by  their 
agents,  it  would  be  held  that  a  purchase  was  established ;  but 
when,  as  here,  the  direct  testimony  shows  that  the  goods  were 
thus  passed  into  the  store  of  defendants  surreptitiously,  by 
collusion  with  one  of  their  employes,  the  presumption  other- 
wise existing  is  overthrown,  and  by  special  instructions  to  divert 
their  attention  from  the  positive  testimony  as  to  the  circum- 
stances under  which  the  goods  were  thus  placed  in  the  store, 
to  the  inference  which  would  arise  from  the  unexplained  receipt 
of  the  goods,  would  be  very  apt  to  mislead  a  jury.  The  atten- 
tion of  the-  jury  should  rather  be  directed  to  the  direct  testi- 
mony, as  to  the  circumstances  under  which  the  goods  were 
passed  into  the  store  of  the  defendants,  and  to  the  actual 
knowledge  on  the  part  of  the  defendants  of  the  receipt  of  the 
goods.  So  while  the  mailing  of  a  letter  creates  an  inference^ 
raises  a  presumption  that  the  party  to  whom  it  was  addressed 
received  it  in  due  course  of  mail,  and  thus  acquired  knowledge 
of  the  matters  stated  therein,  yet  such  presumption  is  one  of 
fact,  not  of  law.  It  is  nqt  conclusive,  but  subject  to  control 
and  limitation  by  other  facts.  The  undisputed  testimony  was, 
that  the  letters  (of  which  hundreds  were  received  daily)  were 
not  taken  and  examined  by  the  defendants  personally,  but 
received  and  distributed  by  their  corresponding  clerk;  that 
statements  of  goods  purchased  for  the  "cloak  department" 
would,  by  the  custom  of  business,  pass  into  the  hands  of 
Hewes,  the  party  who  was  engaged  in  these  transactions; 
and  that  they  should  have  passed  from  him  O.  K.'d,  to  the 
book-keeper ;  but  that  none  ever  did  reach  the  latter.    Under 
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those  circumstances,  to  instruct  that  the  mailing  of  these  state- 
ments creates  a  presumption  that  the  defendants  personally 
received  them,  and  were  thus  notified  of  the  purchases  being 
made  by  Hewes,  would  probably  have  misled  the  jury.  When 
a  letter  is  duly  mailed  a  presumption  arises  that  it  is  delivered; 
but  that  presumption  is  that  it  is  delivered  in  the  usual  course 
of  business ;  and  when  the  usual  course  of  business  is  for  an 
agent  of  a  party  to  receive  his  mail,  the  presumption  is  that 
the  agent  received  it  rather  than  the  principal.  Here  the 
testimony  shows  that  the  usual  course  of  business  sent  the 
letters  containing  these  statements  into  the  hands  of  Hewes, 
the  wrongdoer ;  and  he  testifies  that  he  turned  no  statements 
over  to  his  principals,  and  gave  them  no  information  until 
after  the  close  of  these  transactions.  There  is  surely  no  pre- 
sumption that  the  ordinary  course  of  business  in  the  establish- 
ment of  defendants  was  departed  from  in  the  present  case. 
There  is  no  presumption  that  the  defendants  themselves  re- 
ceived the  mail,  or  distributed  it,  or  that  the  corresponding 
clerk  in  these  instances  departed  from  the  usual  course  of  busi- 
ness, and  handed  these  special  letters  to  his  principals.  And 
an  instruction  which  would  lead  the  jury  to  suppose  that  from 
the  fact  of  mailing  all  the  other  presumptions  arising  from  the 
ordinary  course  of  business  in  the  establishment  of  defendants 
were  to  be  ignored,  would  be  incorrect  in  law,  as  well  as 
misleading. 

These  are  the  only  specifications  of  error,  other  than  those 
involved  in  the  general  merits  of  the  case,  which  we  deem  it 
necessary  to  mention.  We  see  no  error  in  the  proceedings. 
The  judgment  was  right,  and  it  is 

Affirmed. 
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GEEGOET  CONSOLIDATED  MINING   COMPANY  v. 

STAEE. 

SAME  V.   SAME. 

EBBOB  TO  THE  SUPBEME   COUBT  OF  THE  TEBBITOBY   OF   MONTANA. 
Nob.  8M,  857.    Submitted  April  29, 1891.  ~  Decided  Hfty  25, 1891. 

It  being  apparent  that  the  proceedings  in  this  court  were  for  delay,  No. 
856  is  affirmed  with  ten  per  cent  damages,  and  No.  857  is  dismissed,  the 
conrt  being  without  jurisdiction. 

The  case  is  stated  in  the  opinion. 

Mr.  Edwm  W.  Toole  and  Mr.  William  WaUace,  Jr.^  for  plain- 
tiff in  error. 

Mr.  W.  F.  Sanders  for  defendant  in  error. 

Mb.  Justice  Bbeweb  delivered  the  opinion  of  the  court. 

On  July  28,  1883,  the  ^tna  Iron  Works  of  San  Francisco 
entered  into  a  contract  with  the  Gregory  Consolidated  Mining 
Company  to  build  and  equip  for  it  at  Gregory,  Montana,  a 
complete  concentrating  mill  of  specified  capacity.  The  con- 
tract provided  that  the  mill  ^^  shall  be  completed  and  delivered 
in  perfect  running  order  within  four  months  from  date,  pro- 
vided the  lumber  required  to  be  used  in  constructing  the 
building  and  placing  the  machinery  therein  is  delivered  on  the 
ground  at  Gregory  aforesaid  .  .  .  within  forty  days  after 
the  receipt  of  the  bill  for  said  lumber  by  H.  W.  Child,  repre- 
senting said  party  of  the  second  part."  In  consideration  of 
this  the  mining  company  agreed  to  pay  twenty  thousand  dol- 
lars upon  receipt  at  Helena,  Montana,  of  a  bill  of  lading  show- 
ing a  shipment  of  the  machinery  from  San  Francisco,  and  the 
sum  of  thirty  thousand  dollars  in  three  equal  instalments,  "  in 
thirty,  sixty  and  ninety  days  from  the  acceptance,  upon  com- 
pletion, of  said  mill,  by  said  party  of  the  second  part."    The 


GREGORY  CONSOLIDATED  MINING  CO.  u  STARK    223 

Opinion  of  the  Court. 

twenty  thousand  dollars  was  paid  on  receipt  of  the  bill  of  lad- 
ing; but  the  three  instalments  of  ten  thousand  dollars  each 
were  none  of  them  paid,  and  these  actions  were  brought  to 
recover  those  instalments.  No.  357  on  our  docket,  though 
later  in  number,  was  the  first  action  commenced  in  the  Dis- 
trict  Court  of  Montana,  and  was  to  recover  the  first  instal- 
ment. No.  356  was  commenced  some  -months  thereafter,  and 
was  to  recover  the  last  two  instalments.  It  was  commenced 
later,  was  tried  later,  and  judgment  was  rendered  at  a  later 
day;  but,  somehow,  it  occupies  an  earlier  position  on  our 
docket.  The  differences  between  the  two  cases  are  these :  No. 
356  was  tried  by  a  jury ;  No.  357,  by  the  court  without  a  jury. 
In  No.  356  a  foreclosure  of  a  mechanic's  lien  was  sought ;  but 
not  in  357.  The  answer  in  the  suit  for  the  second  and  third 
instalments,  No.  356,  claimed  damages  for  the  failure  to  com- 
plete the  mUl  within  the  time  specified  in  the  contract.  With 
these  exceptions  the  cases  are  substantially  identical.  The 
testimony  in  the  two  cases  was  practically  the  same,  being 
mainly  by  depositions.  Both  cases  are  brought  to  this  court 
by  writ  of  error.  As  one  of  them.  No.  357,  was  tried  by  the 
court  without  a  jury,  it  could  only  be  brought  here  by  appeal. 
Hecht  V.  Boughton,  105  U.  S.  235 ;  Act  of  April  7,  1874,  18 
Stat.  p.  27,  c.  80,  sec.  2.  We  have,  therefore,  no  jurisdiction 
over  this  case.  As  to  both  of  them,  it  may  also  be  observed, 
that  the  requirements  of  section  997,  Revised  Statutes,  and 
Rule  21  of  this  court,  as  to  the  assignment  and  specification 
of  errors,  have  been  ignored.  The  only  suggestion  in  respect 
to  error  presented  by  either  record  is  that  made  in  the  state- 
ment of  appeal  from  the  District  to  the  Supreme  Court  of  the 
Territory ;  and  the  briefs  filed  in  this  court  by  the  plaintiff  in 
error  were  the  same  as  were  filed  in  the  Supreme  Court  of  the 
Territory  without  compliance  with  Rule  21,  and  with  even 
inaccurate  references  to  the  pages  of  the  record  on  which  the 
specifications  in  the  statement  of  appeal  to  the  Supreme  Court 
of  the  Territory  are  found.  We  could  properly  dispose  of 
these  cases  on  the  ground  of  this  disregard  of  the  require- 
ments of  the  statute  and  rules  ;  but  ten  per  cent  damages  are 
asked  under  clause  2  of  rule  23,  and,  therefore,  we  pass  to 
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inquire  what  are  the  real  merits  of  this  controversy,  and  what 
are  the  errors  which  in  any  way  are  suggested  by  the  record. ' 

There  is  no  doubt  as  to  the  sufficiency  of  the  complaints. 
Indeed,  no  objection  was  made  to  them.  Upon  the  general 
merits  of  the  case,  it  may  be  observed  that  the  answers  first 
denied  the  transfer  from  the  w£tna  Iron  Works  to  plaintiff. 
One  witness,  himself  interested  in  the  iron  works,  testified  to 
the  transfer;  and  there  was  no  testimony  even  tending  to 
gainsay  this.  The  answers  also  denied  the  making  of  the  con- 
tract. The  assistant  general  manager  of  the  mining  company 
was  called  as  a  witness,  identified  the  contract,  and  testified 
to  its  execution  by  himself  for  the  mining  company.  The 
testimony  is  undisputed,  not  only  that  the  mill  was  built  and 
equipped,  but  also  that .  it  was  accepted  and  operated  by  the 
defendant.  A  letter  from  Prof.  Hesse  was  in  evidence,  signed 
by  him  as  superintendent  of  the  Gregory  Smelter,  informing 
the  Iron  Works  of  the  completion  of  the  contract ;  his  entire 
satisfaction  with  the  work  done ;  that  the  concentrator  was 
of  larger  capacity  than  that  called  for  by  the  contract;  and 
that  the  building  was  substantially  and  well  built,  and  the 
machinery  of  first-class  workmanship.  The  party  who  repre- 
sented the  Iron  Works  in  this  transaction  testified  that  Child, 
the  assistant  general  manager  of  the  mining  company,  told 
him  he  must  please  Hesse  in  the  construction  of  the  mill ;  and 
that  if  the  mill  was  acceptable  to  Hesse,  it  would  be  to  the 
company.  Hesse  testified  that  he  showed  his  letter  of  accept- 
ance to  Child,  and  that  he  made  no  objection  to  it,  and  that 
he  accepted  it  on  April  18,  1884.  And  Child,  the  assistant 
general  manager,  himself,  when  called  as  a  witness,  testified 
that  Hesse  was  at  the  time  of  the  building  of  the  mill  his  rep- 
resentative at  the  works.  Under  these  circumstances,  it  does 
not  admit  of  doubt  that  the  judgments  were  right,  and  that 
substantial  justice  was  done  thereby. 

If  we  pass  to  a  consideration  of  the  special  matters  of  ob- 
jection we  find  nothing  which  presents  even  technical  error. 
It  is  insisted  that  the  court  erred  in  overruling  the  objection 
of  defendant  to  three  questions  and  answers  in  the  deposition 
of  D.  H.  Malter,  the  party  who  represented  the  Iron  Works  in 
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the  contract.  These  questions  and  answers,  nambered  6,  7 
and  8,  related  to  the  time  of  the  receipt  by  H.  W.  Child  of 
the  bill  for  the  lumber  specified  in  the  contract,  the  time  of  its 
actual  delivery  on  the  ground  at  Gregory,  Montana,  and  to  the 
witness'  possession  of  a  copy  of  the  bill  of  lumber  so  delivered. 
The  form  of  the  questions  was  unobjectionable,  the  answers  were 
responsive  thereto,  and  were  not  'heresay.  The  objections  to 
these  questions  and  answers  are  frivolous. 

Question  number  9  and  the  answer  thereto,  in  the  same 
deposition,  are  also  chaUenged.  This  question  was  as  to  the 
time  of  the  completion  of  the  mill,  and  the  fact  of  an  accept- 
ance. The  answer  was  that  the  mill  was  completed  about  the 
end  of  February,  1884,  and  accepted  April  18, 1884,  by  Charles 
Hesse,  the  superintendent  of  the  mining  company  in  Montana. 
Surely,  completion  and  acceptance  were  matters  which,  under 
the  contract,  had  to  be  proved ;  and  as  the  form  of  the  ques- 
tion is  not  challenged,  and  the  answer  was  direct  and  respon- 
sive thereto,  the  objection  to  them  is  no  better  than  those 
heretofore  mentioned. 

Objection  is  also  made  to  question  and  answer  number  6,  in 
the  deposition  of  Charles  Hesse.  That  question  was,  who 
accepted  the  mill  on  behalf  of  the  company,  and  how  was 
such  acceptance  made;  and  the  answer  of  the  witness  was 
that  he  accepted  it  in  writing.  It  is  impossible  to  conceive  of 
any  objection  to  this  testimony. 

The  answer  to  question  number  12  in  his  deposition  is  also 
objected. to.  In  that  answer,  he  testified  to  his  estimate  as 
to  the  capacity  of  the  concentrator.  It  certainly  worked  no 
hardship  to  the  defendant  that  the  capacity  was  larger  than 
that  stipulated  for  in  the  contract,  and  it  tended  to  prove  that 
the  acceptance,  which,  in  fact,  was  made,  was  properly  made. 

It  is  further  objected  that  the  court  erred  in  refusing  to 
non-suit  the  plaintiff  at  the  close  of  his  testimony.  But  con- 
sidering the  scope  of  the  testimony,  which  we  have  heretofore 
noticed,  it  is  obvious  that  the  court  did  not  err  in  overruling 
such  motion,  and  would  have  erred  if  it  had  sustained  it. 

It  is  also  objected  that  the  court  erred  in  refusing  to  receive 
in  evidence  a  letter  from  Child,  the  manager,  to  the  Iron 

VOL.  cxu — 16 
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Works.  As  this  letter  contained  nothing  of  value  as  tending 
to  determine  the  matters  in  dispute  between  the  parties,  the 
court  did  not  err  in  refusing  to  admit  it.  In  so  far  as  it  re- 
ferred to  the  details  of  shipment,  and  the  difficulty  of  trans- 
porting the  machinery  to  the  mine,  or  the  condition  of  the 
building,  even  if  these  matters  were  of  any  importance,  it  is 
not  perceived  how  the  defendant  can  make  testimony  for 
itself  by  simply  writing  a  letter  to  the  plaintiff.  Mr.  Child 
was  a  witness  on  the  trial,  and  if  there  was  any  fact  stated  in 
the  letter  which  was  material  to  the  controversy,  he  could 
have  been  interrogated  in  respect  to  it. 

Another  objection  is  that  the  court  refused  to  receive  in 
evidence  four  letters  from  Hesse  to  Child.  These  letters  could 
not  be  received  for  the  purpose  of  impeaching  Hesse,  for  his 
attention  had  not  been  first  called  to  them;  and  no  letter 
from  one  officer  of  a  company  to  another  is  admissible  against 
another  party  to  prove  the  truth  of  the  facts  stated  therein. 

A  final  matter  is  this:  In  each  case  appear  instructions, 
though  in  a  case  tried  by  a  court  without  a  jury  a  request  for 
instructions  seems  incongruous.  But  passing  that  by,  for  in 
the  case  tried  by  the  jury  instructions  were  proper,  it  is  urged 
that  the  court  erred  in  refusing  this  instruction :  "  The  jury 
are  instructed  in  the  above-entitled  action  that  time  in  the 
contract  sued  is  of  the  essence  thereof,  and  that  if  you  find 
that  the  failure  to  fulfil  the  contract  in  time  was  without  fault 
of  the  Gregory  Consolidated  Mining  Company,  then  plaintiff 
cannot  recover  and  you  must  find  for  defendant."  The  only 
stipulation  in  the  contract  as  to  time  was  that  heretofore  re- 
ferred fo  for  completion  within  four  months  from  date,  pro- 
vided the  lumber  required  should  be  delivered  on  the  ground 
within  forty  days  after,  the  receipt  of  the  bill  therefor  by 
Child,  the  representative  of  defendant.  The  testimony  es- 
tablishes the  fact  that  this  bill  was  delivered  to  Child  within 
a  day  or  two  after  the  signing  of  the  contract ;  and  the  only 
testimony  in  respect  to  the  delivery  of  the  lumber  makes  it 
clear  that  it  was  not  delivered  within  forty  days  thereafter. 
The  stipulation  for  the  completion  of  the  work  within  four 
months  became,  therefore,  inoperative,  and  that  through  no 
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fault  of  the  Iron  Works.     An  instruction  like  that  asked  was 
misleading  and  improper. 

It  is  obvious,  from  these  considerations,  that  the  proceed- 
ings in  this  court  were  for  delay.  Under  clause  2  of  Eule  23 
of  this  court, 

It  is  ordered  in  No.  356y  a  supersedeas  bond  hamng  heen 
given,  that  the  judgment  he  affirmed  and  that  ten  per  cent 
darruiges,  in  addition  to  interest,  be  awarded.  In  No. 
367 y  as  this  court  has  no  jurisdiction  by  writ  of  error  over 
the  proceedings,  aU  we  can  do  is  to  dismiss  the  case,  and 
such  is  the  order. 


^•m 
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EBBOR    TO  THE   SUPBEMB   JUDICIAL  OOUBT  OF  THE   STATE   OF 

ItfASSAGHUSETTS. 

No.  2S9.    Argned  March  28, 24, 1891.  —  Decided  May  25, 1891. 

Delano  v.  BuUer,  118  U.  S.  684,  and  AspinwaU  v.  Butler,  138  U.  S.  595,  affirmed 
and  applied  to  a  case  where  a  shareholder  in  the  bank,  having  subscribed 
her  proportional  share  to  the  doubling  of  its  capital  and  paid  therefor, 
took  oat  no  certificate  for  the  new  stock  and  demanded  back  the  money 
so  paid. 

A  subscription  to  stock  in  a  national  bank,  and  payment  in  full  on  the  sub- 
scription and  entry  of  the  subscriber's  name  on  the  books  as  a  stock- 
holder, constitutes  the  subscriber  a  shareholder  without  taking  out  a 
certificate. 

This  was  an  action  at  law  to  recover  from  the  Pacific 
National  Bank  an  amount  paid  in  as  a  subscription  to  an 
increase  of  its  stock.  The  circumstances  which  induced  the 
call  for  the  increase  are  stated  fully  in  Delano  v.  Butler,  118 
TJ.  S.  634,  and  AspinwaU  v.  Butler,  133  U.  S.  595.  The  plain- 
tiff below,  (defendant  in  error,)  owning  forty  shares  of  $100 
each,  subscribed  for  an  equal  amount  in  the  proposed  increase  of 
$500,000 ;  and  paid  in  the  money.  Owing  to  the  fact  that  some 
stockholders  declined  to  take  the  new  stock,  the  actual  amount 
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of  increase  subscribed  was  $461,300,  and,  after  the  plaintiff's 
payment  of  the  $4000,  an  increase  to  that  amount  only  was 
approved  by  the  comptroller  in  lieu  of  the  $500,000  previously 
authorized.  The  plaintiff  below,  not  having  taken  out  any 
certificate  of  stock,  demanded  repayment  of  the  $4000,  and, 
the  same  being  refused,  brought  this  action,  and  obtained 
judgment  for  that  amount,  interest  and  costs.  The  bank  hav- 
ing become  insolvent,  the  action  was  defended  by  the  receiver, 
who  sued  out  this  writ  of  error. 

Mr.  A,  A.  Rwrmey  for  plaintiff  in  error. 

Mr.  J,  H,  Benton^  Jr.j  for  defendant  in  error.    . 

The  decision  of  the  state  court  that  the  bank  received  the 
money  of  the  defendant  in  error  upon  an  implied  promise  to 
give  her  forty  shares  in  an  increase  of  five  thousand  shares 
was  correct.  An  increase  of  the  capital  of  a  national  bank 
depends  on  compliance  with  the  conditions  of  the  statutes  and 
articles  of  association ;  and  not  upon  an  arrangement  between 
the  bank  and  its  shareholders  or  other  persons.  Bev.  Stat. 
§  5142 ;  Charleston  v.  People's  NaU  Bankj  5  So.  Oar.  103, 115. 

The  payment  by  the  defendant  on  the  1st  of  October  was 
an  acceptance  of  this  offer,  and  created  a,  contract  between 
her  and  the  bank,  by  which  it  promised  to  issue  to  her  forty 
shares  of  such  five  thousand  new  shares,  if  the  whole  five 
thousand  were  subscribed  and  paid  for  and  the  comptroller 
approved  their  issue,  and  by  which  she  promised  the  bank  to 
take  forty  shares  of  such  proposed  increase  of  five  thousand 
shares,  if  the  whole  five  thousand  were  subscribed  and  the 
comptroller  approved  their  issue,  ^.^.,  if  such  five  thousand 
shares  were  created.  Spring  Company  v.  Knowlton,  103 
U.  S.  49. 

It  was  upon  this  implied  contract  to  issue  and  to  take  forty 
shares  of  stock  in  the  proposed  increase  of  five  thousand 
shares,  if  such  shares  were  created,  that  the  defendant  paid  to 
the  bank  four  thousand  dollars.  If  the  whole  five  thousand 
shares  were  not  subscribed  and  paid  for,  or  if  the  comptroller 


PACIFIC   NATIONAL  BANK  v.  EATON.  .  229 

Argument  for  Defendant  In  Error. 

refased  to  approve  their  issae,  no  sach  shares  as  were  paid  for 
could  be  created,  and  the  bank  was  under  no  obligation  to 
issue  any  shares  to  her,  and  it  necessarily  follows  that  unless 
the  whole  five  thousand  shares  were  subscribed  and  paid  for, 
and  the  comptroller  approved  the  issue  of  them,  she  was  under 
no  obligation  to  take  forty  shares  of  any  other  increase  which 
might  be  voted,  subscribed  and  paid  for  and  approved. 

The  attempted  application  by  the  bank  of  her  money  to  the 
payment  for  forty  shares  in  an  increase  of  forty-six  hundred 
and  thirteen  shares,  instead  of  the  payment  for  forty  shares  in 
an  increase  of  five  thousand  shares,  was  really  an  attempt  to 
make  her  take  forty-three  shares,  when  she  had  only  agreed 
to  take  forty.  Peoples  Ferry  Co.  v.  Balchy  8  Gray,  303,  314 ; 
KiUama  Land  Co.  v.  Jemegan^  126  Mass.  155. 

It  is  too  plain  for  contention  that  no  shares  in  a  proposed 
increase  of  the  capital  of  a  national  bank  can  come  into  exist- 
ence till  the  whole  amount  thereof  is  paid.  Such  is  the  plain 
reading  of  the  statute :  "No  increase  shall  be  valid  until  the 
whole  amount  of  such  increase  is  paid  in."  If  this  were  a  case 
of  subscription  to  original  capital  under  a  charter  which  pro- 
vided that  no  capital  stock  shall  be  issued  until  the  whole 
amount  of  the  capital  has  been  subscribed  for,  the  authorities 
are  uniform  that  a  subscription  for  shares  would  not  be  bind- 
ing until  the  whole  amount  of  the  capital  was  subscribed. 
Santa  Crm  Railroad  Co.  v.  Schwartz^  53  California,  106; 
Bray  v.  FarweUy  81  N.  Y.  600 ;  New  York^  Hovsatonic^  etc. 
Railroc^  Co.  v.  Himt^  39  Connecticut,  75  ;  Read  v.  Memphis 
Gayoso  Oa%  Co.^  9  Heiskell,  545 ;  Fry  v.  Lexvngton  etc.  Railroad 
Co.,  2  Met.  (Ky.)  314,  323 ;  ShuHz  v.  Schoolcraft  <&  Three 
Rivers  Railroad  Co.,  9  Michigan,  269 ;  Swartwout  v.  Michigan 
Air  Zine  Railroad  Co.,  24  Michigan,  388 ;  Livesey  v.  Omaha 
Hotel  Co.,  5  Nebraska,  50 ;  Hale  v.  Samhorn,  16  Nebraska,  1 ; 
Sdma,  Ma/rion,  etc.  Railroad  Co.  v.  Anderson,  51  Mississippi, 
829 ;  Hughes  v.  Antietam  Mfg.  Co.,  34  Maryland,  316 ;  Topeka 
Bridge  Co.  v.  Cummings,  3  Kansas,  55;  Littleton  Mfg.  Co. 
V.  Panrker,  14  N.  H.  543 ;  New  Hampshire  Central  Railroad 
V.  Johnson,  30  N.  H.  390 ;  S.  C.  64  Am.  Dec.  800 ;  Contoocook 
Valley  Railroad  Co.  v.  Barker,  32  N.  H.  363  ;  Peoria  <&  Rock 
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Island  Rail/road  v.  Preston,  35  Iowa,  115  ;  Haskell  v.  Worthr 
ingtouy  94  Missouri,  560 ;  Sommerset  dk  Kennebec  Ra/Uroad  v. 
Gushing,  45  Maine,  524 ;  Sommerset  Railroad  Co.  v.  Clwrkey 
61  Maine,  379;  Jewett  v.  Valley  Railroad  Co,,  34  Ohio  St 
601  to  607 ;  Winters  v.  Armstrong,  37  Fed.  Eep.  508 ;  Wont- 
ner  v.  Shairp,  4  0.  B.  404,  441;  Pitchford  et  al.  v.  Dams, 
5  M.  &  W.  1 ;  AUmam,  v.  Havana,  Rantotd  <j6  JEastem  Rail- 
road Co,,  88  Illinois,  521 ;  He^idrix  v.  Academy  of  Mtisic,  73 
Georgia,  437;  Salem  Milldam  Corporation  v.  Ropes,  6  Pick. 
23  ;  Kata/ma  Lamd  Co,  v.  Jemegan,  126  Mass.  155. 

Mb.  Justiob  Bradley  delivered  the  opinion  of  the  court. 

This  case  belongs  to  the  same  group  as  Delano  v.  BuUer 
(118  IT.  S.  634)  and  AspinwaU  v.  ButUr  (133  U.  S.  595).  It 
relates  to  certain  shares  of  the  increased  stock  of  the  Pacific 
National  Bank  of  Boston  issued  in  September,  1881.  The 
circumstances  under  which  said  stock  was  created  and  sub- 
scribed are  detailed  in  the  reports  of  the  cases  referred  to,  and 
need  not  be  repeated  here.  It  will  suffice  to  state  those  which 
are  peculiar  to  the  present  case,  only  adverting  to  such  others 
as  may  be  necessary  to  understand  it.  On  September  13, 1881, 
the  capital  stock  of  the  bank  was  $500,000,  and  on  that  day 
the  directors  voted  that  the  capital  be  increased  to  $1,000,000, 
and  that  the  stockholders  have  the  right  to  take  the  new  stock 
at  par,  in  equal  amounts  to  that  then  held  by  them.  Sub- 
scriptions to  the  new  stock  were  payable  October  1,  1881. 
Mary  J.  Eaton,  the  defendant  in  error,  having  forty  shares 
(equal  to  $4000)  of  the  original  stock,  took  her  full  share  of 
the  new  stock,  and  paid  for  it  September  28, 1881,  and  received 
the  following  receipt  therefor: 

"  Pacific  National  Bank, 
"  $4000.  Sep,  28, 

"  Boston,  October  1st,  1881. 

"  Received  of  Mary  J.  Eaton  four  thousand  dollars  on  ac- 
count of  subscription  to  new  stock. 

"J.  M.  Pbttengill,  Cashisr,^^ 
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The  stockholders  of  the  bank  did  not  all  avail  themselves  of 
the  right  to  take  new  stock,  but  $161,300  of  the  $500,000  were 
taken  and  paid  in.  At  the  request  of  the  directors,  with  the 
sanction  of  a  large  majority  of  the  stockholders,  the  increase 
of  stock  was  afterwards  limited  to  the  said  sum  paid  in,  and« 
approved  by  the  comptroller  of  the  currency,  who  made  and 
executed  his  certificate  to  that  effect.  Certificates  for  the  new 
stock  were  made  out  in  a  book,  with  stubs  to  indicate  their 
contents,  and  were  delivered  to  the  stockholders  as  they  called 
for  them.  Such  a  certificate  was  made  out  for  Miss  Eaton, 
but  she  never  called  for  it,  though  she  was  registered  in  the 
stock  register  of  the  bank  as  owner  thereof  without  her 
knowledge. 

The  statement  of  facts,  amongst  other  things,  has  the  fol- 
lowing : 

"  No  certificate  of  stock  in  said  proposed  increase  of  capital 
in  the  amount  of  five  hundred  thousand  dollars  was  made  by 
the  bank,  nor  was  any  certificate  in  said  claimed  increase  of 
four  hundred  and  sixty-one  thousand  three  hundred  dollars 
received  by  or  offered  to  the  plaintiff,  but  when  the  certificate 
from  the  comptroller,  made  December  16,  was  received  by  the 
bank  a  certificate  of  forty  shares  in  said  claimed  increase  of 
four  hundred  and  sixty-one  thousand  three  hundred  dollars 
was  made  by  the  bank,  a  copy  of  which  is  hereto  annexed, 
marked  C,  which  was  never  called  for,  taken  by,  or  tendered 
to  the  plaintiff,  but  still  remains  in  the  certificate  book,  and 
she  was  then  registered  in  the  stock  register  of  the  bank  as  the 
owner  thereof  without  her  knowledge.  No  certificates  in  said 
claimed  increase  were  ever  tendered  by  the  bank  to  any  persons 
to  whom  they  were  made,  but  were  delivered  to  them  when 
called  for.  No  communication  was  made  to  the  plaintiff  with 
reference  to  said  vote  of  the  directors  ^pf  December  13,  or 
change  in  said  proposed  increase,  or  said  certificate  of  said 
comptroller,  or  said  certificate  made  to  her,  and  she  never 
assented  to  any  change  in  the  proposed  increase  in  the  sum  of 
$500,000." 

On  the  10th  of  January,  1882,  there  was  held  an  annual 
meeting  of  the  stockholders  of  the  bank  for  the  election  of 
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directors  and  other  business,  at  which  it  was  voted,  in  accord- 
ance with  an  order  from  the  comptroller  of  the  carrency,  made 
under  section  5205  of  the  Bevised  Statutes,  to  make  an  assess- 
ment of  100  per  cent  upon  the  shareholders  of  the  bank,  pro 
roita  for  the  amount  of  capital  stock  held  by  each ;  the  vote 
being  5494  shares  for  the  assessment  and  55  shares  against  it. 
The  defendant  in  error  on  the  day  of  the  annual  meeting,  and 
before  its  opening,  made  the  following  demand  upon  the  bank 
in  writing,  delivered  to  the  directors : 

"  Boston,  Janua/ry  10,  1882. 

«  To  the  Pacific  National  Bank : 

"The  conditions  upon  which  you  received  four  thousand 
dollars  of  me  on  the  twenty-eighth  day  of  September,  1881,  not 
having  been  performed,  I  hereby  demand  repayment  of  said 
four  thousand  dollars.  "  Mahy  J.  Eaton, 

"By  J.  H.  Benton,  Jb.,  AtCy?' 

She  never  paid  the  assetoment  made  on  the  10th  of  Jjinu- 
ary,  but  on  the  14th  of  March,  1882,  she  brought  this  suit  in 
the  Superior  Court  for  the  County  of  Suffolk,  to  recover  back 
the  four  thousand  dollars  which  she  had  paid  for  the  new 
stock.  The  cause  having  been  removed  to  the  Supreme  Judi- 
cial Court  of  Massachusetts,  was  tried  in  May,  1886,  and  judg- 
ment rendered  for  the  plaintiff  in  May,  1887,  a  few  montha 
after  the  decision  of  this  court  in  the  case  of  Dd<mo  v.  Butter^ 
144  Mass«  260,  269.  The  Supreme  Judicial  Court  in  its  opinion 
drew  a  distinction  between  that  case  and  the  present.  Its 
language  is  as  follows : 

"  The  case  raises  a  question  which  was  suggested,  but  not 
decided,  in  Ddano  v.  Butler ^  118  U.  S.  634.  It  was  there 
said :  *  It  will  be  observed  that,  without  waiting  to  see  what 
the  future  action  of  the  association  and  the  comptroller  of  the 
currency  might  be  on  the  question  of  the  ultimate  amount  of 
the  increased  stock,  the  plaintiff  in  error  paid  for  his  shares 
and  accepted  his  certificate.  This  he  did,  in  legal  contempla- 
tion, with  knowledge  of  the  law  which  authorized  the  associa- 
tion and  the  comptroller  of  the  currency  to  reduce  the  amount 
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of  the  proposed  increase  to  a  less  sam  than  that  fixed  in  the 
original  proposal  of  the  directors,  and  such  payment  and 
acceptance  of  the  certificates  in  accordance  therewith  might 
amount,  under  such  circumstances,  on  his  part,  to  a  waiver  of 
the  right  to  insist  that  he  should  not  be  bound  unless  the 
whole  amount  of  the  proposed  increase  should  be  subscribed 
for  and  paid  in;  but  without  insisting  upon  that  point  or 
deciding  it,  we  think  that  the  subsequent  conduct  of  the  plain- 
tiflf  in  error  amounts  to  a  ratification.'  118  U.  8.  650.  In  the 
present  case  the  plaintiff  paid  in  her  money,  but  did  not  accept 
a  certificate  of  stock." 

The  court  also  assumed  that  the  filling  of  the  whole  $500,000 
of  stock  was  a  condition  on  which  the  obligation  of  the  sub- 
scribers to  the  new  stock  to  take  the  same  depended.  The 
latter  point  was  fully  considered  by  us  in  the  case  of  Aapin- 
waU  V.  BuUer^  and  we  held  that  the  filling  of  the  said  $500,000 
of  additional  stock  was  not  a  condition  of  the  liability  of  the 
subscribers  to  the  new  stock,  but  that  the  association  always 
retained  the  power  of  reducing  the  amount  of  stock,  with  the 
approval  of  the  comptroller  of  the  currency.  It  is  unneces- 
sary for  us  to  discuss  that  question  again.  The  defendant  in 
error  was  just  as  much  bound  by  her  subscription  to  the  new 
stock  as  if  the  whole  $500,000  had  been  subscribed  and  paid 
in.  The  only  question  to  be  considered,  therefore,  is  whether 
the  fact  that  the  defendant  in  error  did  not  call  for  and  take 
her  certificate  of  stock  made  any  difference  as  to  her  status  as 
a  stockholder.  We  cannot  see  how  it  could  make  the  slightest 
difference.  Her  actually  going  or  sending  to  the  bank  and 
electing  to  take  her  share  of  the  new  stock,  and  paying  for  it 
in  cash,  and  receiving  a  receipt  for  the  same  in  the  form  above 
set  forth,  are  acts  which  are  fully  .equivalent  to  a  subscription 
to  the  stock  in  writing,  and  the  payment  of  the  money  there- 
for. She  then  became  a  stockholder.  She  was  properly  en- 
tered as  such  on  the  stock  book  of  the  company,  and  her  cer- 
tificate of  stock  was  made  out  ready  for  her  when  she  should 
call  for  it.  It  was  her  certificate.  She  could  have  compelled 
its  delivery  had  it  been  refused.  "Whether  she  called  for  it  or 
not  was  a  matter  of  no  consequence  whatever  in  reference  to 
her  rights  and  duties. 
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The  case  is  not  like  that  of  a  deed  for  lands,  which  has  no 
force,  and  is  not  a  deed,  and  passes  no  estate,  until  it  is  deliv- 
ered. In  that  case  everything  depends  on  the  delivery.  But 
with  capital  stock  it  is  different.  Without  express  regulation 
to  the  contrary,  a  person  becomes  a  stockholder  by  subscrib- 
ing for  stock,  paying  the  amount  to  the  company  or  its  proper 
officer,  and  being  entered  on  the  stock  book  as  a  stockholder. 
He  may  take  out  a  certificate  or  not,  as  he  sees  fit.  Millions 
of  dollars  of  capital  stock  are  held  without  any  certificate ;  or, 
if  certificates  are  made  out,  without  their  ever  being  delivered. 
A  certificate  is  authentic  evidence  of  title  to  stock ;  but  it  is 
not  the  stock  itself,  nor  is  it  necessary  to  the  existence  of  the 
stock.  It  certifies  to  a  fact  which  exists  independently  of 
itself.  And  an  actual  subscription  is  not  necessary.  There 
may  be  a  virtual  subscription,  deducible  from  the  acts  and 
conduct  of  the  party. 

The  whole  matter  with  regard  to  the  new  stock  of  the 
Pacific  National  Bank  of  Boston  was  so  fully  discussed  in  the 
cases  of  Ddano  and  Aspinwall  that  it  would  be  a  work  of 
supererogation  to  prolong  this  opinion.  The  judgment  of  the 
Supreme  Judicial  Court  of  Massachusetts  is 

jReveraedj  and  the  cause  rema/mded  for  fv/rther  proceedings 
not  inconsistent  with  this  opinion. 


•  m 
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JUr.  J.  H,  Benton^  Jr.^  for  plaintiff  in  error. 

Mr.  A.  A.  Ranney  for  defendant  in  error. 
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Mr.  Justice  Bradlst  delivered  the  opinion  of  the  coart. 

This  is  an  action  brought  by  the  receiver  of  the  Pacific 
National  Bank  of  Boston  against  George  L.  Thayer,  trustee, 
to  recover  one  hundred  per  cent  of  the  amount  of  his  capital 
stock  in  said  bank  upon  his  individual  liability  as  a  stockholder 
under  section  5151  of  the  Bevised  Statutes.  The  amount  sued 
for  was  $8000  (with  the  interest  thereon),  being  $4000,  the 
amount  of  forty  shares  of  stock  held  by  him,  as  trustee,  prior 
to  September,  1881,  and  $4000  for  new  stock  subscribed  for 
and  taken  by  him,  as  alleged  by  the  plaintiff,  in  September, 
1881,  as  and  for  his,  the  said  Thayer's  share  and  proportion  of 
the  new  stock  issued  at  that  time,  as  shown  in  the  preceding 
case  just  decided,  and  in  the  case  of  Dela/tw  v.  Butler  and 
Aspinwall  v.  BuUery  there  referred  to.  His  liability  to  pay 
the  $4000  upon  the  original  stock  was  not  disputed,  and  judg- 
ment for  that  amount,  with  interest,  was  rendered  by  consent. 
But  Thayer  deilied  any  liability  by  reason  of  the  new  stock, 
denying  that  it  was  his  stock,  and  claiming  a  set-off  for  the 
money  ($4000)  which  it  was  conceded  he  had  paid  therefor,  on 
the  ground  that  he  only  paid  for  stock  which  was  to  form  part 
of  an  increased  capital  of  $500,000,  and  no  such  increase  was 
ever  made.  The  case  is  in  all  respects  similar  to  that  of  Pacific 
National  Bank  v.  Ma/ry  J,  Eatan^  ante^  227,  just  decided. 

A  jury  being  waived,  the  cause  was  tried  by  the  court  upon  an 
agreed  statement  of  facts ;  in  addition  to  which  the  plaintiff 
(below)  produced  the  testimony  of  Mr.  Thayer  himself,  giving 
the  particulars  of  his  acts  in  relation  to  the  new  stock,  which 
elicited  nothing  important,  and  which  the  court  disregarded  in 
coming  to  its  condusion.  The  statement  of  facts  contained 
the  same  facts  which  were  received  in  evidence  in  the  case  of 
Pacific  National  Bank  v.  Eaton^  ante,  227,  just  decided,  and 
in  addition  thereto  a  list  of  payments  on  account  of  the  new 
stock,  with  the  date  of  each  payment ;  a  copy  of  the  report  of 
the  bank  examiner,  Needham,  dated  November  18,  1881;  a 
copy  of  minutes  of  meetings  of  the  directors  of  the  bank 
December  10,  1881,  and  December  14,  1881 ;  copy  of  letters 
from  the  comptroller  of  the  currency  to  the  bank  examiner^ 
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December  13, 1881,  and  from  the  examiner  to  the  comptroller, 
December  14,  1881 ;  and  minutes  of  directors'  meeting  Jan- 
uary 2, 1882.  This  additional  evidence  had  relation  mostly  to 
the  voluntary  assessment,  and  to  the  question  of  the  resump- 
tion of  business  by  the  bank,  and  has  no  further  effect  upon 
the  present  controversy  than  as  going  to  show,  perhaps,  good 
faith  on  the  part  of  the  directors  of  the  bank.  We  do  not 
think,  however,  that  it  alters  the  case  in  the  slightest  degree^ 
so  far  as  the  question  of  the  plaintiff  in  error's  liability  for  the 
new  stock  is  concerned. 

It  appears  from  the  agreed  statement  of  facts  that,  after  the 
directors  of  the  bank  had  voted,  on  the  13th  of  September, 
1881,  to  increase  the  capital  stock  from  $500,000  to  $1,000,000, 
and  notice  to  that  effect  had  been  sent  out  to  the  stockholders, 
giving  to  each  a  right  to  take  the  new  stock  at  par  in  equal 
amounts  to  that  then  held  by  them,  Thayer,  the  plaintiff 
in  error,  went  to  the  bank  and  paid  $4000  from  the  trust 
money  in  his  hands,  belonging  to  the  same  trust  for  which  he 
already  held  the  original  forty  shares,  and  received  therefor  a 
receipt,  a  copy  of  which  is  as  follows : 

"  Pacific  National  Bank. 

"  $4000  Sep.  28. 

"  Boston,  October  Uty  1881. 

'^  Beceived  of  Geo.  L.  Thayer,  trustee,  four  thousand  dollars 
on  account  of  subscription  to  new  stock. 

"  J.  M.  Pettenoill,  CaahierP 

He  also,  at  the  same  time,  acting  for  Mary  J.  Eaton  (the 
defendant  in  error  in  the  case  just  decided),  who  had  forty 
shares  of  the  capital  stock  of  the  bank,  paid  the  same  amount 
for  her,  and  took  a  similar  receipt  to  her. 

As  stated  in  the  previous  case,  certificates  for  the  new  stock 
were  made  out  in  a  book,  with  stubs  to  indicate  their  contents, 
and  were  delivered  to  the  stockholders  as  they  called  for  them. 
Such  a  certificate  was  made  out  for  Mr.  Thayer,  but  he  never 
called  for  it,  though  he  was  registered  in  the  stock  book  of 
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the  bank  as  owner  thereof.    The  entry  in  the  stock  book  was, 
and  yet  is,  as  follows : 

"  Oreo.  L.  Thayer,  trustee,  Boston. 

1880.  1878. 

Sep.  1.  To  40  shares,  40 4,000    Jan.  16.  By  40  shares,  40 4,000 

1880. 

Jan.    1.     **  40  do.     40 4,000 

1881. 

Oct.     1.      "40  do.     40 4,000 " 

The  accounts  with  other  shareholders  were  similar  in  form 
to  this,  and  the  bank  kept  no  other  list  of  the  names  and  resi- 
dences of  its  shareholders  and  the  number  of  shares  held  by 
each.  At  what  time  the  certificates  or  the  entries  in  the  stock 
book  were  made  does  not  appear  except  by  the  books.  Sec- 
tion 5210  of  the  Bevised  Statutes  requires  that  '^  The  president 
and  cashier  of  every  national  banking  association  shall  cause 
to  be  kept  at  all  times  a  full  and  correct  list  of  the  names  and 
residences  of  all  the  shareholders  in  the  association,  and  the 
number  of  shares  held  by  each,  in  the  office  where  its  business 
is  transacted."    And  the  statement  of  facts  states  that  — 

"  The  president  and  cashier  of  the  bank  began  to  issue  cer- 
tificates for  stock  in  the  proposed  increase  on  October  1,  1881, 
and  thereafter  issued  them  from  time  to  time  as  called  for  to 
those  who  had  paid,  and  on  November  18,  1881,  certificates 
bearing  date  Oct.  1, 1881,  representing  all  but  three,  hundred 
and  fifty-four  shares  of  the  $461,370,  had  been  thus  delivered 
and  the  shares  credited  to  the  accounts  of  the  respective  par- 
ties on  or  as  of  October  1,  1881,  on  the  stock  ledger  of  the 
bank." 

We  think  it  is  sufficiently  manifest  that  the  certificates  were 
made  out,  and  that  the  entry  was  made  in  the  stock  book  be- 
fore the  failure  of  the  bank,  and  before  the  plaintiff  in  error  had 
signified  to  any  officer  of  the  bank  his  dissatisfaction  at  what 
he  had  done  in  the  matter  of  subscribing  for  the  new  stock. 

The  final  disposition  of  the  case  is  shown  by  the  following 
^extract  from  the  record : 

"  The  defendant  objected  to  the  evidence  embraced  in  the 
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agreed  statement  of  facts  that  his  name  was  without  his 
knowledge  placed  upon  the  stock  ledger,  and  that  the  certifi- 
cate was  made  in  his  name  without  his  knowledge  as  owner  of 
forty  shares  of  the  so-called  new  stock,  and  also  objected  to 
the  evidence  of  the  correspondence  between  the  bank  examiner 
and  comptroller,  and  reports  of  the  bank  examiner  to  the 
comptroller,  and  to  the  evidence  of  the  proceedings  at  the 
annual  meeting  on  January  10,  1882,  anh  to  evidence  of  all 
other  proceedings  subsequent  to  the  demand  made  by  the 
defendant  for  the  return  of  the  money  paid  September  28, 
and  asked  the  court  to  rule  that  none  of  these  matters  were 
competent  evidence  against  him ;  and  also  to  rule  that  he  was 
not  bound  by  the  entries  made  upon  the  books  of  the  corpora- 
tion, of  which  he  had  no  actual  knowledge.  He  also  objected 
to  evidence  showing  that  certificates  were  issued  purporting  to 
represent  stock  in  the  proposed  increase  before  the  failure  of 
the  bank,  on  November  18,  1881,  and  asked  the  court  to  rule 
that  that  fact  was  not  competent  as  against  him.  He  also 
asked  the  court  to  rule  and  hold  the  law  as  stated  in  the 
opinion  of  the  Supreme  Court  of  Massachusetts  in  Eaton  v. 
Pddjic  National  Bank,  reported  in  144  Mass.  Supreme  Court 
Reports,  page  260,  and  to  rule  and  hold  that  the  vote  of  the 
directors  of  September  13,  1881,  was  in  the  nature  of  a  propo- 
sition to  stockholders  to  subscribe  for  5000  shares  of  new 
stock  and  to  pay  in  for  it  $500,000 ;  that  it  was  necessary  that 
the  stock  should  all  be  taken  and  the  money  all  paid  in  before 
the  new  stock  could  be  created ;  and  that  it  was  a  condition 
precedent  to  the  issue  of  the  new  stock  under  this  vote  that 
both  these  things  should  be  done,  and  that  the  comptroller 
should  certify  that  they  had  been  done,  and  approve  of  the 
increase ;  and  that  the  defendant  paid  the  money  to  the  bank 
on  September  28,  1881,  upon  the  implied  condition  that  he 
should  not  be  required  to  take  new  stock  unless  the  proposed 
amount  of  5000  shares  were  created,  and  that  as  this  was  not 
done  the  defendant  did  not  become  a  shareholder  in  respect 
of  the  forty  shares  for  which  he  paid  September  28, 1881,  and 
for  the  assessment  upon  which  the  plaintiff  seeks  to  recover. 
"  The  defendant  also  requested  the  court  to  hold  and  rule 
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that  the  vote  of  the  directors  of  December  13, 1881,  was  in 
law  an  abandonment  of  the  proposed  increase  of  5000  shares 
and  the  authorization  of  an  increase  by  the  issue  of  4613 
shares,  and  that  the  act  of  the  directors  in  including  the 
amount  the  defendant  had  paid  in  to  increase  the  capital  by 
the  issue  of  5000  shares  in  the  amount  necessary  to  increase 
the  capital  by  4613  shares  did  not  affect  the  defendant's  legal 
relations  with  the  bank  and  make  him  a  shareholder  in  the 
increase  of  4613  shares. 

"  The  defendant  also  requested  the  court  to  find  and  rule 
upon  the  whole  case  that  he  was  liable  to  pay  an  assessment 
only  upon  the  forty  shares  of  original  stock  held  by  him  in 
the  bank,  and  was  not  liable  to  pay  the  assessment  claimed  on 
the  forty  shares  of  alleged  new  stock  placed  in  his  name,  as 
set  forth  in  the  admitted  facts. 

"  The  court  declined  to  rule  and  find  as  thus  requested,  but 
did  find  and  rule  upon  the  facts  agreed  by  the  parties  and 
found  by  the  court  as  facts,  as  hereinabove  set  forth,  '  as  a 
conclusion  of  law  based  upon  the  admitted  facts,  without  ref- 
erence to  the  testimony  of  Thayer  that  the  stock  of  the  bank 
was  lawfully  increased  from  $500,000  to  $961,300,  and  that  all 
the  proceedings  resulting  in  such  increase  were  valid  and  bind- 
ing on  the  defendant,  and  that  by  virtue  of  his  payment  of 
$4000,  on  September  28,  1881,  he  became  a  holder  of  forty 
shares  in  the  new  stock,  and  that  he  was  therefore  liable  to 
assessment  upon  those  shares  as  well  as  upon  the  forty  shares 
originally  held  by  him,  and  ordered  judgment  for  the  plaintiff 
for  the  amount  of  the  assessment  on  80  shares  of  stock.' " 

As  the  case  is  in  all  essential  respects  like  that  of  Pacific 
National  Bank  v.  Eaton^  ante,  227,  just  decided,  and  as  we 
fully  expressed  our  views  upon  the  questions  at  issue  in  that 
case,  it  is  unnecessary  for  us  to  repeat  what  was  there  said. 
We  are  of  opinion  that  the  decision  of  the  Circuit  Court  was' 
correct,  and  that  there  is  no  error  in  the  record. 

The  judgment  is,  therefore, 

Affirmed, 
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BUTLER  V,  EATOK 

BBBOB  TO  THE    OIBOUIT    COURT    OF    THE    UNITED    STATES    FOB    THE 

DISTBIOT   OF  MASSAOHUSETTS. 

No.  801.    ArguedMarebSS,  Si,  1891.  — Decided  May  Sfi,  1801. 

Pacific  NoHoncU  Bank  v.  Eaton,  ante,  227,  and  ITiayer  y.  BuUer,  ^nte,  234, 
affirmed  and  applied  to  this  case. 

An  action  between  a  plaintiff  and  a  national  bank,  and  an  action  between 
the  receiver  of  that  bank  as  plaintiff  and  the  plaintiff  in  the  other  action 
as  defendant,  are  substantially  suits  between  the  same  parties. 

A  receiver  of  a  national  bank  brought  an  action  in  a  Circuit  Court  of  the 
United  States  to  recover  the  amount  of  an  unpaid  subscription  to  stock 
of  the  bank.  The  defendant  set  up  a  judgment  in  her  favor  in  the  state 
court  on  the  same  issue  as  an  estoppel,  and  the  Circuit  Court  held  it  to 
'  be  an  estoppel.  That  judgment  of  the  state  court  being  brought  before 
this  court  by  writ  of  error,  was  reversed  here,  and  this  court  in  the  case 
from  the  Circuit  Court,  also  brought  here  in  error,  Jield,  that  the  judg- 
ment of  the  Circuit  Court  should  be  reversed,  and  the  cause  remanded 
with  directions  to  enter  judgment  for  the  receiver. 

The  case  is  stated  in  the  opinion. 

Mr.  A.  A.  Rmrney  for  plaintiff  in  error. 

Mr.  J.  H.  Benton^  Jr.^  for  defendant  in  error. 

Mb.  Justice  Bbadlet  delivered  the  opinion  of  the  coart. 

This  case  is  a  sequel  to  the  case  of  Pacific  National  BamJc 
V.  EatoThy  just  decided.  It  was  an  action  brought  by  the  re- 
ceiver of  the  Pacific  National  Bank  of  Boston  against  Mary 
J.  Eaton  to  recover  one  hundred  per  cent  of  the  amount  of 
her  capital  stock  in  said  bank,  on  her  individual  liability  as  a 
stockholder,  under  section  5151  of  the  Revised  Statutes.  The 
amount  sued  for  was  $8000  and  interest  thereon,  being  $4000 
and  interest  for  her  original  stock,  and  $4000  and  interest  for 
her  new  stock.  Her  liability  to  pay  the  first  sum  was  not 
disputed.  She  consented  to  be  defaulted  for  that,  and  that 
judgment  should  be  rendered  against  her.    But  she  denied  any 
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liability  by  reason  of  the  new  stock,  and  claimed  a  set-off  for 
the  money  she  had  paid  on  it  on  the  ground  that  she  only  paid 
for  stock  which  was  to  form  part  of  an  increased  capital  of 
$500,000  and  no  such  increase  was  ever  made.  By  a  subsequent 
plea,  jmis  darrein  contintumce,  after  specially  setting  forth 
the  facts  relating  to  said  new  stock,  and  denying  her  liability 
therefor,  she  pleaded  in  bar  the  judgment  rendered  in  her 
favor  in  regard  thereto  by  the  Supreme  Judicfal  Court  of 
Massachusetts  on  the  lOth  day  of  May,  1887,  which  we  have 
just  reversed.  A  jury  was  waived  and  the  cause  "was  tried  by 
the  court  upon  an  agreed  statement  of  facts,  including  the  rec- 
ord and  judgment  in  the  said  action  in  the  Supreme  Judicial 
Court  of  Massachusetts.  The  agreed  statement  of  facts,  with 
the  exception  of  the  said  judgment,  is  precisely  the  same  mu- 
tatis mutandis^  as  in  the  case  of  Thayer  v.  BuUer^  ante^  234, 
just  decided,  and  so  far  as  the  case  depends  on  said  statement, 
the  same  conclusion  must  be  reached. 

Upon  a  hearing  of  the  whole  case  the  Circuit  Court  gave 
judgment  in  favor  of  the  receiver  for  the  amount  of  the  40 
shares  of  stock  originally  held  by  Miss  Eaton,  with  the  inter- 
est thereon,  but  not  for  the  amount  of  the  40  shares  of  new 
stock.  The  ground  of  the  judgment  will  appear  by  the  fol- 
lowing extract  from  the  bill  of  exceptions : 

"  The  plaintiff  objected  to  the  competency  of  the  record  of 
the  case  of  Mary  J.  Eaton  v.  The  P.axyific  National  Bank^ 
tried  in  the  state  court  and  constituting  a  part  of  said  agreed 
facts,  contending  that  the  same  constituted  no  estoppel  or  bar 
in  defence  of  this  action.  The  court  admitted  it,  and  plaintiff 
excepted,  and  his  exception  was  allowed.  The  plaintiff  con- 
tended and  asked  the  court  to  rule  that  if  the  adjudication  in 
the  state  court,  as  shown  by  the  said  record  from  the  state 
court,  was  competent  evidence,  it  was  not  of  itself  conclusive 
in  this  action,  and  did  not  operate  as  an  estoppel  or  bar,  and 
was  only  to  be  considered  with  the  other  facts  agreed  in  the 
case. 

"  The  plaintiff  contended  and  asked  the  court  to  rule  that 
upon  all  the  facts  agreed  as  aforesaid  he  was  entitled  to  re- 
cover the  assessment  sued  for  upon  the  eighty  shares  of  stock 
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declared  on.  The  court  declined  to  so  rule,  and  being  of  the 
opinion  that  he  was  entitled  to  so  recover,  except  for  the  said 
adjudication  in  the  state  court,  he  held  that  said  adjudica- 
tion was  of  itself  conclusive  as  a  bar  to  the  recovery,  so  far 
as  the  forty  shares  of  new  stock  in  question  were  concerned, 
notwithstanding  the  issuing  and  pendency  of  a  writ  of  error, 
and  ordered  judgment  for  the  amount  only  of  the  assessment 
upon  the  forty  shares  of  old  stock  not  in  dispute;  that  is  to 
say,  in  the  sum  of  $5172.  The  plaintiff  excepted  to  the 
ruling  in  so  -far  as  it  precluded  him  from  recovering  a  like 
sum  in  addition  on  account  of  the  other  forty  shares." 

As  the  sole  ground  and  reason  for  giving  judgment  against 
the  receiver,  in  regard  to  the  amount  of  the  new  shares  of 
stock,  was  the  judgment  of  the  Supreme  Judicial  Court  of 
Massachusetts,  which  (as  stated)  we  have  just  reversed,  the 
inquiry  arises  what  disposition  may  be  made  of  the  judgment 
in  this  case,  supposing  that  the  evidence  of  the  Massachusetts 
judgment  was  properly  admitted  and  allowed  by  the  Circuit 
Court  on  the  trial  of  the  cause.  At  that  time  this  judgment 
was  valid  and  subsisting.  It  was  not  nominally  between  the 
same  parties,  it  is  true.  It  was  a  judgment  recovered  by  Mary 
J.  Eaton  against  the  Pacific  National  Bank;  whereas  the 
present  action  is  an  action  between  Butler,  the  receiver  of  the 
said  bank,  and  the  said  Mary  J.  Eaton.  We  are  inclined  to 
think,  however,  that  the  court  below  was  right  in  determining 
that  the  two  actions  were  substantially  between  the  same 
parties,  inasmuch  as  a  receiver  of  a  national  bank,  in  all 
actions  and  suits  growing  out  of  the  transactions  of  the  bank, 
represents  it  as  fully  as  an  executor  represents  his  testator. 
We  think,  therefore,  that  the  evidence  of  the  judgment  re- 
covered was  properly  admitted  as  a  bar  to  the  receiver's  title 
to  recover  in  reference  to  the  new  stock.  And  it  cannot  be 
said,  therefore,  looking  to  the  record  in  this  case  alone,  that 
there  is  error  in  the  judgment  now  before  us.  But  by  our 
own  judgment  just  rendered  in  the  other  case,  the  whole  basis 
and  foundation  of  the  defence  in  the  present  case,  namely,  the 
judgment  of  the  Supreme  Judicial  Court  of  Massachusetts,  is 
subverted  and  rendered  null  and  void  for  the  purpose  of  any 
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such  defence.  Whilst  in  force,  an  execution  issued  upon  it, 
and  a  sale  of  property  under  such  execution  would  have  been 
effective.  And  when  it  was  given  in  evidence  in  this  case  it 
was  effective  for  the  purpose  of  a  defence,  but  its  effectiveness 
in  that  regard  is  now  entirely  annulled.  Are  we  then  bound 
to  affirm  the  judgment  and  send  it  back  for  ulterior  proceed- 
ings in  the  court  below,  or  may  we,  having  the  judgment 
before  us,  and  under  our  control  for  affirmance,  reversal  or 
modification,  and  having  judicial  knowledge  of  the  total  pres- 
ent insufficiency  of  the  ground  which  supports  it,  set  it  aside 
as  devoid  of  any  legal  basis,  and  give  such  judgment  in  the 
case  as  would  and  ought  to  be  rendered  upon  a  writ  of  error 
coram  vohis,  audita  querela^  or  other  proper  proceedings  for 
revoking  a  judgment  which  has  become  invalid  from  some 
extraneous  matter  ? 

In  the  case  of  Ballard  v.  Searls,  130  U.  S.  50,  which  was 
an  appeal  in  equity  in  which  a  somewhat  similar  exigency 
existed,  we  remanded  the  cause  to  the  Circuit  Court  with  in- 
structions to  allow  the  appellant  to  file  such  supplemental  bill 
as  he  might  be  advised,  in  the  nature  of  a  bill  of  review,  or 
for  the  purpose  of  suspending  or  avoiding  the  decree  upon 
the  new  matter  arising  from  the  reversal  of  the  decree  on 
which  it  was  based.  There  were  complications  in  that  case 
which  rendered  such  a  course  advisable.  A  sale  had  been 
made  under  execution,  and  the  purchasers  might  have  acquired 
rights  which  a  simple  reyersal  of  the  decree  would  have  em- 
barrassed ;  and  the  decree  itself  was  not  founded  directly  upon 
the  other  decree  which  had  been  reversed,  but  was  rendered 
on  a  bill  filed  to  set  aside  alleged  fraudulent  conveyances  of 
land  which  obstructed  the  execution  of  that  decree.  It 
seemed  to  us  that  the  necessary  investigation  to  be  made 
would  involve  the  exercise  of  original  jurisdiction  by  this 
court,  to  which  it  is  not  competent.  Hence  we  took  the  course 
mentioned,  by  remanding  the  cause  to  the  Circuit  Court  in 
order  that  the  requisite  ulterior  proceedings  might  be  taken 
there. 

.  The  present  case  is  a  more  simple  one.  The  judgment  com- 
plained of  is  based  directly  upon  the  judgment  of  the  Supreme 
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Judicial  Court  of  Massax)husetts,  which  we  have  just  reversed. 
It  is  apparent  from  an  inspection  of  the  record  that  the  whole 
foundation  of  that  part  of  the  judgment  which  is  in  favor  of 
the  defendant  is,  to  our  judicial  knowledge,  without  any 
validity,  force  or  effect,  and  ought  never  to  have  existed. 
Why,  then,  should  not  we  reverse  the  judgment  which  we 
know  of  record  has  ]>ecome  erroneous,  and  save  the  parties 
the  delay  and  expense  of  taking  ulterior  proceedings  in  the 
court  below  to  effect  the  same  object  ? 

Upon  full  consideration  of  the  matter  we  have  come  to  the 
conclusion  that  we  may  dispose  of  the  case  here. 

We  J  therefore^  reverse  the  Judgment  of  the  Circuit  Courts  <md 
order  that  the  cause  he  remanded  with  directions  to  enter 
jicdgmentfor  the  plaintiff'  in  error  against  the  defendant 
in  error  for  the  whole  amount  steed  for  in  the  action^ 
nam£ly^  eight  thousand  dollars^  with  interest  a/nd  costSj  and 
take  siu)h  further  proceedings  as  may  be  proper  in  con- 
formity  with  this  opinion. 


»  i  * 


TUSKALOOSA  NORTHERN  RAILWAY  COMPANY  v. 

GUDE. 

FROM  THB  CrROUrr  OOUBT  OF  THB  UNITED  STATES  FOR  THE  SOUTHERN 
DIVISION  OF  THE   NORTHERN  DISTRICT  OF  ALABAMA. 

No.  1806.    Submitted  January  15, 1891. — Decided  Febmary  2, 1891. 

In  an  action  at  law  In  a  Circuit  Court,  judgment  being  rendered  for  tlie 
plaintiff,  there  was  no  bill  of  exception,  no  writ  of  error  nor  an  allowance 
of  appeal,  but  the  defendant  filed  a  supersedeas  bond  in  which  it  was 
alleged  that  the  defendant  had  "  prosecuted  an  appeal  or  writ  of  error  to 
the  Supreme  Court  of  the  United  States  to  reverse  the  judgment."  The 
plaintiff  moved  for  the  revocation  of  the  supersedeas  created  by  the 
bond,  which  motion  was  denied.  The  motion  in  this  court  for  leave  to 
docket  and  dismiss  the  case  was  granted. 

This  was  a  motion  for  leave  to  docket  and  dismiss  a  cause. 
The  motion  was  as  follows : 
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^^  Motion  is  made  in  this  oaase,  upon  the  record  of  the  pro- 
ceedings of  the  Circuit  Court  of  the  United  States  for  the 
Southern  Division  of  the  Northern  District  of  Alabama,  a 
duly  certified  transcript  whereof  is  now  submitted  to  this 
Honorable  Court,  on  the  following  prayers  for  relief  in  behalf 
of  the  plaintiff  in  said  cause. 

^^^  First.  That  the  plaintiff  in  said  cause,  as  the  defendant 
in  error  in  this  court,  have  leave  to  docket  said  cause  and 
dismiss  the  same,  under  section  1  of  Eule  9,  of  the  Eules  of 
practice  in  the  Supreme  Court,  or : 

^^  Second,  That  the  plaintiff  in  said  cause  have  leave  to 
docket  the  same  and  file  a  copy  of  the  record  in  said  case  with 
the  Clerk  of  the  Supreme  Court  and  that  his  counsel  have 
leave  to  enter  his  appearance  therein,  and  that  the  cause  shall 
stand  for  argument  at  the  present  term  of  the  court,  under 
sections  2  and  3  of  said  Rules  of  practice :  or  for  motion  to 
dismiss  the  same  under  Eule  6 :  and 

^^  Third.  That  the  court  will,  if  said  cause  is  dismissed 
under  Eule  9,  or  under  any  other  Eule,  adjudge  damages  to 
the  said  Albert  V.  Gude  the  plaintiff  in  said  judgment,  for 
delay  under  section  2  of  Eule  23,  and  also  a  mandate,  or  other 
process  in  the  nature  of  a  procedendo^  to  the  court  below, 
under  Eule  24. 

^^  Fourth.   That  the  court  will  grant  to  the  plaintiff  in  said 

judgment  any  other  relief  in  the  premises  to  secure  justice  to 

him,  that  may  be  consistent  with  the  law  and  the  practice  in 

the  Honorable  Court. 

"JOHN  T.  MOEGAN, 

^       *'^  Attorney  for  Albert  V.  Gude. 
"  Stateicent  op  facts  shown  by  the  duly  ceetified  record 

nEREWITH    SUBMITTED. 

"  On  the  24th  March,  1890,  judgment  was  rendered  on  the 
verdict  of  a  jury,  in  the  said  Circuit  Court  of  the  United 
States,  in  favor  of  Albert  V.  Gude,  against  the  Tuskaloosa 
Northern  Eailway  Company,  for  the  sum  of  ten  thousand 
dollars  and  costs,  for  which  execution  was  ordered  to  issue. 

"On  the  26th  March,  1890,  the  attorneys  of  the  parties 
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entered  into  the  following  stipulation :  ^  In  the  above  cause  it 
is  hereby  agreed  that  the  time  for  signing  the  bill  of  excep- 
tions in  this  cause  and  taking  appeal  or  prosecuting  writ  of 
error  therein  be  and  the  same  is  hereby  extended  until  the  1st 
day  of  June,  1890,  and  that  the  said  bill  of  exceptions  shall  be 
considered  as  if  filed  on  the  last  day  of  the  term  of  said  court 
now  pending.' 

'^  On  the  filing  of  this  agreement  the  court  ordered  ^  that 
no  execution  issue  in  this  cause  until  said  1st  day  of  June, 
1890,  and  then  that  the  same  should  not  issue  if  the  defendants 
have  taken  said  appeal,  or  prosecuted  their  writ  of  error,  upon 
supersedeas  bond;  and  that  the  said  bill  of  exceptions  be, 
when  signed,  considered  as  if  filed  on  the  last  day  of  the 
present  term  of  the  court.' 

''  The  certificate  of  the  Clerk  of  the  court  shows  the  tran- 
script now  submitted  to  the  court  ^  to  be  a  true,  perfect  and 
complete  transcript  and  copy  of  the  record  and  proceedings 
heretofore  had  and  entered  of  record '  in  said  cause.  No  bill 
of  exceptions  is  in  the  record  and  none  has  been  signed  or 
filed. 

'^  On  the  31st  of  May,  1890,  a  hand  was  JUed  in,  the  cUrKs 
4>fficej  which  had  been  'taken  wad  approved  this  24M  day  of 
May,  1890,'  by  *  John  Bruce,  Judge  of  the  D.  S.  Court,  Southern 
Division  Northern  District  of  Alabama.' " 

The  following  is  a  copy  of  that  bond,  as  the  same  is  set  out 
and  certified  in  the  transcript  of  the  record  now,  here,  sub- 
mitted to  the  court. 


"  The  Tuskaloosa  Northern  Railway^ 
Company,  a  body  Corporate  under  the 
laws  of  Alabama. 

Appellant. 

V, 


J.  C.  Reiley  and  A.  V.  Gude,  consti- 
tuting the  firtn  of  Reiley  &  Gude. 

Appellees" 

f'  Know  all  men  by  these  presents  that  we  The  Tuskaloosa 


Circuit  Court  of  the 
United  States  of  Am- 
erica. 

For  the  Southern 
Division  of  the  North- 
ern District  of  Ala- 
bama. 


TUSKALOOSA  RAILWAY  CO.  v.  GUDE.  247 

Statement  of  the  Case. 

Northern  Bailway  Company,  a  body  corporate  under  the  laws 
of  Alabama,  The  Taskaloosa  Coal  Iron  and  Land  Co.,  a  body 
corporate  under  the  laws  of  Alabama,  and  the  Tuskaloosa 
Belt  Bailway  Co.,  a  body  corporate  under  the  laws  of  Ala- 
bama, all  of  the  county  of  Tuskaloosa  in  the  State  of  Alabama 
are  held  and  firmly  bound  unto  the  above  named  Beiley  & 
Gude  in  the  sum  of  Fifteen  Thousand  (15,000)  Dollars  to  be 
paid  the  said  Keiley  &  Oude. 

"  For  the  faithful  payment  of  which  sum  well  and  truly  to 
be  made  we  bind  ourselves  and  each  of  us,  our  and  each  of  our 
heirs,  executors  and  administrators  jointly  and  severally  and 
firmly  by  these  presents. 

^'  Sealed  with  our  seals  and  dated  at  Tuskaloosa,  Alabama, 
the  23d  day  of  May,  a.d.,  1890. 

^^  Whereas  the  above  bounden  Tuskaloosa  Northern  Bail- 
way  Co.,  has  prosecuted  an  appeal  or  writ  of  error  to  the 
Supreme  Court  of  the  United  States  to  reverse  the  judgment 
rendered  in  the  above  entitled  cause  at  the  spring  term  1890, 
of  the  Circuit  Court  of  the  United  States  for  the  Southern 
Division  of  the  Northern  District  of  Alabama,  holden  at  Bir- 
mingham, Alabama,  by  the  Hon.  John  Bruce,  judge  of  the 
Circuit  Court  of  the  United  States  for  the  Southern  Division 
of  the  Northern  District  of  Alabama.  Now  therefore,  the 
condition  of  the  above  obligation  is  such,  that  if  the  above 
named  Tuskaloosa  Northern  Bailway  Co.  shall  prosecute  said 
appeal  to  effect  and  answer  all  damages  and  costs,  if  it  fail  to 
make  said  appeal  good,  then  this  obligation  shall  be  void, 
otherwise  the  same  shall  be  and  remain  in  full  force  and 
virtue. 

"  Tuskaloosa  Northern 
Bailway  Company. 

"  By  W.  C.  Jemison,  [seal.] 

"  FrescPt. 

"  Tuskaloosa  Coal 

Iron  and  Land  Company. 

"  By  W,  C.  Jemison,  [seal.] 

"  PrescTt 
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''  Tdskaloosa  Belt 
Kailway  Company. 

"  W.  C.  Jemison,  [seal.] 
"  PreacPt 

"  Taken  and  approved  this  24th  day  of  May,  1890. 

"JOHN  BRUCE, 

"  Judge  of  the  U.  S.  Court 
Southern  Division  North- 
ern District  of  Alabama. 

"  There  is  no  other  allowance  of  an  appeal  or  writ  of  error 
in  the  cause  of  record,  except  that  disclosed  in  the  bond  for 
supersedeas  and  the  orders  thereon,  as  above  stated  and  no 
formal  writ  of  error  appears  in  the  record. 

^^  The  plaintiff  in  said  judgment,  who  is  shown  by  the  record 
to  be  the  surviving  partner  of  the  firm  of  Keiley  &  Gude,  on 
the  9th  of  July,  1890,  presented  his  petition  to  Hon.  John 
Bruce,  who  took  and  approved  said  supersedeas  bond,  praying 
that  he  would  revoke  the  supersedeas  created  by  said  bond 
because  it  was  not  valid  in  law  to  prevent  the  issue  of  execu- 
tion on  the  judgment  which  was  not  accurately  described  in 
the  supersedeas  bond. 

"  Judge  Bruce  denied  the  petition,  and  thus  sustained  the 
validity  of  the  bond,  and  treated  the  case  as  if  it  had  been 
removed  into  the  Supreme  Court  of  the  United  States. 

"  The  petition  and  the  papers  relating  thereto  were  filed  in 
said  Circuit  Court  and  a  certified  transcript  of  the  same  is  sub- 
mitted with  this  motion  to  this  Honorable  Court. 

"  These  papers,  thus  certified,  are  dehors  the  record  in  the 
case  adjudged  by  the  court,  but  they  are  here  presented  to 
show  that  the  plaintiff,  Gude,  is  without  remedy  as  to  execu- 
tion on  his  judgment  until  the  Supreme  Court  has  exercised 
jurisdiction  in  the  main  cause,  or  has  declared  that  it  has  no 
jurisdiction." 

Mr.  John  T.  Morgcm  for  the  motion. 

No  one  opposing. 

The  court  ordered  the  case  to  be  docketed  and  dismissed. 
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Coansel  for  Plaintilb  in  Error. 


WILLIAMS  V.   PASSUMPSIC  SAVINGS  BANK. 

■ 

ERROR  TO    THE    CIRCUIT    COURT    OF    THE    UNITED    8TA.TE8    FOB    THE 

NORTHERN  DISTRICT  OF  FLORIDA. 

No.  1864.    Sobmltted  March  80, 1891.  —  Decided  April  6, 1891. 

A  decree  in  chancery  in  a  Circuit  Court  having  been  brought  up  by  writ  of 
error  Instead  of  appeal,  the  defendant  in  error  consented  to  the  dismissal 
of  the  writ,  and  the  court  announced  that  if  an  appeal  is  seasonably 
taken  the  transcript  of  the  record  in  this  cause  may  be  filed  as  part  of 
return. 

This  was  a  motion  by  the  defendant  in  error  to  dismiss  a 
writ  of  error  for  the  following  reasons : 

JFirat  Because  said  cause  is  a  suit  in  equity  and  not  at  law 
and  for  that  reason  a  writ  of  error  does  not  lie  to  revise  the 
proceedings  of  the  United  States  Circuit  Court  in  the  prem- 
ises. 

Second.  Because  the  proceedings  sought  to  be  revised  by 
said  writ  of  error  terminated  in  a  final  decree  and  judgment 
on  the  19th  day  of  October,  1889,  at  a  term  of  the  United 
States  Circuit  Court  in  and  for  the  Northern  District  of  Florida, 
which  term  finally  terminated  and  adjourned  on  the  22d  day 
of  November,  1889,  and  said  writ  of  error  was  not  sued  out 
until  the  first  day  of  July,  1890,  and  no  citation  has  ever  been 
issued  or  served  in  said  cause. 

Thereupon  the  plaintiffs  in  error  moved  as  follows : 

Now  come  the  plaintiffs  in  error  in  the  above  entitled  cause, 
by  H.  Bisbee,  their  solicitor,  and  consent  to  granting  the  mo- 
tion to  dismiss,  made  by  defendant  in  error ;  and  plaintiffs  in 
error  move  for  leave  to  withdraw  the  transcript  of  the  record, 
on  the  ground  that  the  failure  to  bring  the  cause  within  the 
jurisdiction  of  this  court  is  not  attributable  to  their  negligence, 
but  to  that  of  their  solicitors  in  the  court  below,  and  plaintiffs 
desire  to  take  and  perfect  an  appeal  and  should  not  be  sub- 
jected to  the  expense  of  another  transcript. 

Mr.  S.  Bisbee  for  plaintiffs  in  error. 
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Mr,  Henry  C.  Ide  for  defendant  in  error. 

Fuller,  C.  J.    The  mandate  in  this  cause  will  issue  forth- 
with, and  if  the  plaintiffs  in  error  seasonably  take  and  prose-  • 
oute.  an  appeal  from  that  rendered  by  the  Circuit  Court,  leave 
will  be  granted  them  to  file  as  part  of  the  return  on  said  ap- 
peal the  transcript  of  the  record  in  this  cause. 


» •  < 


UNION  PACIFIC  EAILWAY  COMPANY  v. 

BOTSFORD. 

ERBOB  TO  THE  OIBO0IT  OOUBT  OF  THE    UNITED     STATES    FOB    THE 

DISTBIOT  OF  INDDLKA. 

No.  1875.    Submitted  January  6, 1891 .  ~  Decided  May  26, 1891. 

A  court  of  the  United  States  cannot  order  a  plaintiff,  in  an  action  for  an 
injury  to  the  person,  to  submit  to  a  surgical  examination  in  adrance  of 
the  trial. 

The  original  action  was  by  Clara  L.  Botsford  against  the 
Union  Pacific  Eailway  Company,  for  negligence  in  the  con- 
struction and  care  of  an  upper  berth  in  a  sleeping  car  in  which 
she  was  a  passenger,  by  reason  of  which  the  berth  fell  upon 
her  head,  bruising  and  wounding  her,  rupturing  the  mem- 
branes of  the  brain  and  spinal  cord,  and  causing  a  concussion 
of  the  same,  resulting  in  great  suffering  and  pain  to  her  in 
body  and  mind,  and  in  permanent  and  increasing  injuries. 
Answer,  a  general  denial. 

Three  days  before  the  trial  (as  appeared  by  the  defendant's 
bill  of  exceptions)  "the  defendant  moved  the  court  for  an 
order  against  the  plaintiff,  requiring  her  to  submit  to  a  surgi- 
cal examination,  in  the  presence  of  her  own  surgeon  and  at- 
torneys, if  she  desired  their  presence ;  it  being  proposed  by 
the  defendant  that  such  examination  should  be  made  in  man- 
ner not  to  expose  the  person  of  the  plaintiff  in  any  indelicate 
manner ;  the  defendant  at  the  time  informing  the  court  that 
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such  examination  was  necessary  to  enable  a  correct  diagnosis 
of  the  case,  and  that  without  such  examination  the  defendant 
would  be  without  any  witnesses  as  to  her  condition.  The 
*  court  overruled  said  motion,  and  refused  to  make  said  order, 
upon  the  sole  ground  that  this  court  had  no  legal  right  or 
power  to  make  and  enforce  such  order." 

To  this  ruling  and  action  of  the  court  the  defendant  duly 
excepted,  and  after  a  trial,  at  which  the  plaintiff  and  other 
witnesses  testified  in  her  behalf,  and  which  resulted  in  a  ver- 
dict and  judgment  for  her  in  the  sum  of  $10,000,  sued  out  this 
writ  of  error. 

Mr,  John  F.  Dillon  and  Mr,  Harry  Subbard  for  plaintiff 
in  error. 

Mr,  Addison  C.  ff arris  for  defendant  in  error. 

Mr.  Justice  Gbay,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  single  question  presented  by  this  record  is  whether,  in  a 
•civil  action  for  an  injury  to  the  person,  the  court,  on  applica- 
tion of  the  defendant,  and  in  advance  of  the  trial,  may  order 
the  plaintiff,  without  his  or  her  consent,  to  submit  to  a  sur- 
gical examination  as  to  the  extent  of  the  injury  sued  for. 
We  concur  with  the  Circuit  Court  in  holding  that  it  had  no 
legal  right  or  power  to  make  and  enforce  such  an  order. 

No  right  is  held  more  sacred,  or  is  more  carefully  guarded, 
by  the  common  law,  than  the  right  of  every  individual  to  the 
possession  and  control  of  his  own  person,  free  from  all  re- 
straint or  interference  of  others,  unless  by  clear  and  unques- 
tionable authority  of  law.  As  well  said  by  Judge  Cooley, 
*'  The  right  to  one's  person  may  be  said  to  be  a  right  of  com- 
plete immunity :  to  be  let  alone."    Cooley  on  Torts,  29. 

For  instance,  not  only  wearing  apparel,  but  a  watch  or  a 
jewel,  worn  on  the  person,  is,  for  the  time  being,  privileged 
from  being  taken  under  distress  for  rent,  or  attachment  on 
mesne  process,  or  execution  for  debt,  or  writ  of  replevin.  .3 
Bl.  Com.  8;  Smibolf  v.  Alford,  3  M.  &  W.  248,  253*  254*; 
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Mack  V.  Pa/rksy  8  Gray,  517;  Maaham  v.  Day,  16  Gray, 
213. 

The  inviolability  of  the  person  is  as  much  invaded  by  a 
compulsory  stripping  and  exposure  as  by  a  blow.  To  compel  * 
any  one,  and  especially  a  woman,  to  lay  bare  the  body,  or  to 
submit  it  to  the  touch  of  a  stranger,  without  lawful  authority, 
is  an  indignity,  an  assault  and  a  trespass;  and  no  order  or 
process,  commanding  such  an  exposure  or  submission,  was 
ever  known  to  the  common  law  in  the  administration  of  jus- 
tice between  individuals,  except  in  a  very  small  number  of 
cases,  based  upon  special  reasons,  and  upon  ancient  practice, 
coming  down  from  ruder  ages,  now  mostly  obsolete  in  Eng- 
land, and  never,  so  far  as  we  are  aware,  introduced  into  this 
country. 

In  former  times,  the  English  courts  of  common  law  might, 
if  they  saw  fit,  try  by  inspection  or  examination,  without  the 
aid  of  a  jury,  the  question  of  the  infancy,  or  of  the  identity  of 
a  party ;  or,  on  an  appeal  of  maihem,  the  issue  of  maihem  or 
no  maihem ;  and,  in  an  action  of  trespass  for  maihem,  or  for  an 
atrocious  battery,  might,  after  a  verdict  for  the  plaintiff,  and 
on  his  motion,  and  upon  their  own  inspection  of  the  wound, 
9wper  visum  mdnerisy  increase  the  damages  at  their  discretion. 
In  each  of  those  exceptional  cases,  as  Blackstone  tells  us,  "  it 
is  not  thought  necessary  to  summon  a  jury  to  decide  it,"  be- 
cause "  the  fact,  from  its  nature,  must  be  evident  to  the  court, 
either  from  ocular  demonstration  or  other  irrefragable  proof," 
and,  therefore,  "  the  law  departs  from  its  usual  resort,  the  ver- 
dict of  twelve  men,  and  relies  on  the  judgment  of  the  court 
alone."  The  inspection  was  not  had  for  the  purpose  of  sub- 
mitting the  result  to  the  jury,  but  the  question  was  thought 
too  easy  of  decision  to  need  submission  to  a  jury  at  all.  3  Bl. 
Com.  331-333. 

The  authority  of  courts  of  divorce,  in  determining  a  question 
of  impotence  as  affecting  the  validity  of  a  marriage,  to  order 
an  inspection  by  surgeons  of  the  person  of  either  party,  rests 
upon  the  interest  which  the  public,  as  well  as  the  parties,  have 
in  the  question  of  upholding  or  dissolving  the  marriage  state, 
and  upon  the  necessity  of  such  evidence  to  enable  the  court  to 
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exercise  its  jurisdiction;  and  is  derived  from  the  civil  and 
canon  law,  as  administered  in  spiritual  and  ecclesiastical 
courts,  not  proceeding  in  any  respect  according  to  the  course 
of  the  common  law.  Briggs  v.  Morgan^  2  Hagg.  Con.  324 ; 
S.  C,  3  Phillimore,  325;  Deownbagh  v.  Devanbaghy  5  Paige, 
554 ;  Le  Barron  v.  Le  Bwrron^  35  Vermont,  365. 

The  writ  de  ventre  inspiciendo,  to  ascertain  whether  a 
woman  convicted  of  a  capital  crime  was  quick  with  child, 
was  allowed  by  the  common  law,  in  order  to  guard  against 
the  taking  of  the  life  of  an  unborn  child  for  the  crime  of 
the  mother. 

The  only  purpose,  we  believe,  for  which  the  like  writ  was 
allowed  by  the  common  law,  in  a  matter  of  civil  right,  was  to 
protect  the  rightful  succession  to  the  property  of  a  deceased 
person  against  fraudulent  claims  of  bastards,  .when  a  widow 
was  suspected  to  feign  herself  with  child  in  order  to  produce 
a  supposititious  heir  to  the  estate,  in  which  case  the  heir  or 
devisee  might  have  this  writ  to  examine  whether  she  was  with 
child  or  not,  and,  if  she  was,  to  keep  her  under  proper  restraint 
till  delivered.  1  BL  Com.  456;  Bac.  Ab.  Bastard,  A.  In 
cases  of  that  class,  the  writ  has  been  issued  in  England  in 
quite  recent  times.  In  re  Blakemore,  14  Law  Journal  (N.  S.) 
Ch.  336.  But  the  learning  and  research  of  the  counsel  for 
the  plaintiff  in  error  have  failed  to  produce  an  instance  of  its 
ever  having  been  considered,  in  any  part  of  the  United  States, 
as  suited  to  the  habits  and  condition  of  the  people. 

So  far  as  the  books  within  our  reach  show,  no  order  to  in- 
spect the  body  of  a  party  in  a  personal  action  appears  to  have 
been  made,  or  even  moved  for,  in  any  of  the  English  courts 
of  common  law,  at  any  period  of  their  history. 

The  most  analogous  cases  in  England,  that  have  come  under 
our  notice,  are  two  in  the  Common  Bench,  in  each  of  which 
an  order  for  the  inspection  of  a  building  was  asked  for  in  an 
action  for  work  and  labor  done  thereon,  and  was  refused  for 
want  of  power  in  the  court  to  make  or  enforce  it. 

In  one  of  them,  decided  in  1838,  counsel  moved  for  an  order 
that  the  plaintiff  and  his  witnesses  have  a  view  of  the  building 
and  an  inspection  of  the  work  done  thereon ;  and  stated  that 
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the  object  of  the  motion  was  to  prevent  great  expense,  to 
obviate  the  necessity  of  calling  a  host  of  surveyors,  and  to 
avoid  being  considered  trespassers.  Thereupon  one  of  the 
judges  said:  "Then  you  are  asking  the  court  to  make  an 
order  for  you  to  commit  a  trespass;"  and  Chief  Justice 
Tindal  said:  "Suppose  the  defendants  keep  the  door  shut; 
you  will  come  to  us  to  grant  an  attachment ;  could  we  grant 
it  in  such  a  case?  You  had  better  see  if  you  can  find  any 
authority  to  support  you,  and  mention  it  to  the  court  again.'* 
On  a  subsequent  day,  the  counsel  stated  that  he  had  not  been 
able  to  find  any  case  in  point;  and  therefore  took  nothing  by 
his  motion.    Newhwm  v.  Tate^  1  Arnold,  244 ;  /&(?.  6  Scott,  574. 

In  the  other  case,  in  1840,  the  court  discharged  a  similar 
order,  saying :  "  The  order,  if  valid,  might,  upon  disobedience 
to  it,  be  enforced  by  attachment.  Then,  it  is  evidently  one 
which  a  judge  has  no  power  to  make.  If  the  party  should 
refuse  so  reasonable  a  thing  as  an  inspection,  it  may  be  a  mat> 
ter  of  argument  before  the  jury,  but  the  court  has  no  power 
to  enforce  it."  Turquwnd  v.  Strand  Unions  8  Dowling,  201 ; 
S.  a  4  Jurist,  74. 

In  the  English  Common  Law  Procedure  Act  of  1854,  en- 
larging the  powers  which  the  courts  had  before,  and  authoriz- 
ing them,  on  the  application  of  either  party,  to  make  an 
order  "  for  the  inspection  by  the  jury,  or  by  himself,  or  by  his 
witnesses,  of  any  real  or  personal  property,  the  inspection  of 
which  may  be  material  to  the  proper  determination  of  the 
question  in  dispute,"  the  omission  to  mention  inspection  of  the 
person  is  significant  evidence  that  no  such  inspection,  without 
consent,  was  allowed  by  the  law  of  England.  Taylor  on  Ev. 
(6th  ed.)  §§  502-504. 

Even  orders  for  the  inspection  of  documents  could  not  be 
made  by  a  court  of  common  law,  until  expressly  authorized 
by  statute,  except  when  the  document  was  counted  or  pleaded 
on,  or  might  be  considered  as  held  in  trust  for  the  moving 
party.  Taylor  on  Ev.  §§  1588-1695;  1  Greenleaf  on  Ev. 
§569. 

In  the  case  at  bar,  it  was  argued  that  the  plaintiff  in  an 
action  for  personal  injury  may  be  permitted  by  the  court,  as 


UNION  PACIFIC  RAILWAY  CO.  v.  BOTSFORD.      255 

Opinion  of  the  Conrt. 

in  Mvlhado  v.  BrooJdyn  Rail/road^  30  N.  Y.  370,  to  exhibit 
his  wounds  to  the  jury  in  order  to  show  their  nature  or  extent, 
and  to  enable  a  surgeon  to  testify  on  that  subject ;  and  there- 
fore may  be  required  by  the  court  to  do  the  same  thing,  for 
the  same  purpose,  upon  the  motion  of  the  defendant.  But 
the  answer  to  this  is,  that  any  one  may  expose  his  body,  if  he 
chooses,  with  a  due  regard  to  decency,  and  with  the  permis- 
sion of  the  court ;  but  that  he  cannot  be  compelled  to  do  so, 
in  a  civil  action,  without  his  consent:  If  he  unreasonably 
refuses  to  show  his  injuries,  when  asked  to  do  so,  that  fact 
may  be  considered  by  the  jury,  as  bearing  on  his  good  faith, 
as  in  any  other  case  of  a  party  declining  to  produce  the  best 
evidence  in  his  power.  Clifton  v.  United  States^  4  How.  242 ; 
Bryant  v.  SUlweU^  24  Penn.  St.  314;  Turqucmd  v.  Strand 
Union^  above  cited. 

In  this  country,  the  earliest  instance  of  an  order  for  the  in- 
spection of  the  body  of  the  plaintiff  in  an  action  for  a  personal 
injury  appears  to  have  been  in  1868  by  a  judge  of  the  Superior 
Court  of  the  city  of  New  York  in  Walsh  v.  Sayre^  52  How. 
Pract.  334,  since  overruled  by  decisions  in  general  term  in  the 
same  State.  Roberta  v.  Ogdenshurgh  cfe  Lake  Champlain  Rail- 
ready  29  Hun,  164 ;  Neurrum  v.  Third  Avenue  Railroad^  18 
Jones  &  Spencer,  412 ;  McSwyny  v.  Broadmay  Railroad^  27 
N.  Y.  State  Keporter,  363.  And  the  power  to  make  such  an 
order  was  peremptorily  denied  in  1873  by  the  Supreme  Court 
of  Missouri,  and  in  1882  by  the  Supreme  Court  of  Illinois. 
Loyd  V.  Ha/nnihal  dk  St  Joseph  Railroad^  53  Missouri,  609 ; 
Parker  v.  Enslow^  102  Illinois,  272. 

Within  the  last  fifteen  years,  indeed,  as  appears  by  the  cases 
cited  in  the  brief  of  the  plaintiff  in  error,^  a  practice  to  grant 


*  Schroeder  v.  Chicago  dtc.  Railway j  47  Iowa,  375 ;  Miami  &c.  Turnpike 
Co.  V.  Baily,  87  Ohio  St.  104 ;  Atchison,  Topeka  A  Santa  F&  Railroad  v.  Thul, 
29  Kansas,  466;  White  v.  Milwaukee  Railway,  61  Wisconsin,  636;  Hatjield  v. 
St,  Pdul  A  Duluth  Railroad,  38  Minnesota,  180;  Shiart  v.  Havens,  17  Ne- 
braska, 211 ;  Owens  v.  Kansas  City  &c.  Railroad,  95  Missouri,  169 ;  Sibley  v. 
Smith,  46  Arkansas,  276 ;  Missouri  Pacific  Railroad  v.  Johnson,  72  Texas,  95 ; 
Richmond  A  Danville  Railroad  v.  Childress,  82  Georgia,  719;  Alabama  Ac. 
Railroad  v.  Hill,  90  Alabama,  71. 
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such  orders  has  prevailed  in  the  courts  of  several  of  the  West- 
em  and  Southern  States,  foUowing  the  lead  of  the  Supreme 
Court  of  Iowa  in  a  case  decided  in  1877.  The  consideration 
due  to  the  decisions  of  those  courts  has  induced  us  fully  to 
examine,  as  we  have  done  above,  the  precedents  and  analogies 
on  which  they  rely.  Upon  mature  advisement,  we  retain  our 
original  opinion  that  such  an  order  has  no  warrant  of  law. 

In  the  State  of  Indiana,  the  question  appears  not  to  be  set- 
tled. The  opinions  of  its  highest  court  are  conflicting  and 
indecisive.  Kern  v.  BridweU^  119  Indiana,  226,  229 ;  Hess  v. 
Lowrey^  122  Indiana,  225,  233 ;  Terre  Haute  c&  Indianapolis 
Bailroad  v.  Brunker^  26  Northeastern  Reporter,  178.  And 
the  only  statute,  which  could  be  supposed  to  bear  upon  the 
question,  simply  authorizes  the  court  to  order  a  view  of  real  or 
personal  property  which  is  the  subject  of  litigation,  or  of  the 
place  in  which  any  material  fact  occurred.  Indiana  Rev.  Stat. 
1881,  c.  2,  §  538. 

But  this  is  not  a  question  which  is  governed  by  the  law  or 
practice  of  the  State  in  which  the  trial  is  had.  It  depends 
upon  the  power  of  the  national  courts  under  the  Constitution 
and  laws  of  the  United  States. 

The  Constitution,  in  the  Seventh  Amendment,  declares  that 
in  all  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  trial  by  jury  shall  be  preserved. 
Congress  has  enacted  that  "  the  mode  of  proof  in  the  trial  of 
actions  at  common  law  shall  be  by  oral  testimony  and  exami- 
nation of  witnesses  in  open  court,  except  as  hereinafter  pro- 
vided," and  has  then  made  special  provisions  for  taking 
depositions.  Rev.  Stat.  §§  861,  863  dk  seq.  The  only  power 
of  discovery  or  inspection,  conferred  by  Congress,  is  to  "  require 
the  parties  to  produce  books  or  writings  in  their  possession  or 
power,  which  contain  evidence  pertinent  to  the  issue,  in  cases 
and  under  circumstances  where  they  might  be  compelled  to 
produce  the  same  by  the  ordinary  rules  of  proceeding  in  chan- 
cery," and  to  nonsuit  or  default  a  party  failing  to  comply  with 
such  an  order.  Rev.  Stat.  §  724.  And  the  provision  of  §  914, 
by  which  the  practice,  pleadings  and  forms  and  modes  of  pro- 
ceeding in  the  courts  of  each  State  are  to  be  followed  in 
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actions  at  law  in  the  courts  of  the  United  States  held  within 
the  same  State,  neither  restricts  nor  enlarges  the  power  of 
these  courts  to  order  the  examination  of  parties  out  of  court. 
Nvdd  V.  Burrows^  91  U.  S.  426,  442 ;  Indianapolis  db  St.  Louis 
Railroad  v.  Ilorst,  93  U.  S.  291,  300;  Ex  parte  Fish,  113  U.  S. 
713 ;  ChateaiLgay  Iron  Co,y  petitioner^  128  U.  S.  544,  654. 

In  Expa/rte  Fisk^  just  cited,  the  question  was  whether  a  stat- 
ute of  New  York,  permitting  a  party  to  an  action  at  law  to  be 
examined  by  his  adversary  as  a  witness  in  advance  of  the  trial, 
was  applicable  after  an  action  begun  in  a  court  of  the  State 
had  been  removed  into  the  Circuit  Court  of  the  United  States. 
It  was  argued  that  the  object  of  §  861  of  the  Revised  Statutes 
of  the  United  States  was  to  provide  a  mode  of  proof  on  the 
trial ;  and  not  to  affect  this  proceeding  in  the  nature  of  dis- 
covery, conducted  in  accordance  with  the  practice  prevailing 
in  New  York.  113  U.  S.  717.  But  this  court,  speaking  by 
Mr.  Justice  Miller,  held  that  this  was  a  matter  of  evidence, 
and  governed  by  that  section,  saying :  "  Its  purpose  is  clear  to 
provide  a  mode  of  proof  in  trials  at  law,  to  the  exclusion  of  all 
other  modes  of  proof."  "  It  is  not  according  to  common  usage 
to  call  a  party  in  advance  of  the  trial  at  law,  and  subject  him 
to  all  the  skill  of  opposing  counsel,  to  extract  something  which 
he  may  use  or  not  as  it  suits  his  purpose."  "  Every  action  at 
law  in  a  court  of  the  United  States  must  be  governed  by  the 
rule  or  by  the  exceptions  which  the  statute  provides.  There 
is  no  place  for  exceptions  made  by  state  statutes.  The  court 
is  not  at  liberty  to  adopt  them,  or  to  require  a  party  to  con- 
form to  them.  It  has  no  power  to  subject  a  party  to  such  an 
examination  as  this."     113  U.  S.  724. 

So  we  say  here.  The  order  moved  for,  subjecting  the  plain- 
tiff's person  to  examination  by  a  surgeon,  without  her  consent 
and  in  advance  of  the  trial,  was  not  according  to  the  common 
law,  to  common  usage,  or  to  the  statutes  of  the  United  States. 
The  Circuit  Court,  to  adopt  the  words  of  Mr.  Justice  Miller, 
'^  has  no  power  to  subject  a  party  to  such  an  examination  as 
this." 

Judgment  affirmed. 

VOL.  cxu — 17 
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Mr.  Justice  Brewer,  with  whom  concurred  Mr.  Justice 
Brown,  dissenting. 

Mr.  Justice  Brown  and  myself  dissent  from  the  foregoing 
opinion.  The  silence  of  common  law  authorities  upon  the 
question  in  cases  of  this  kind  proves  little  or  nothing.  Th^ 
number  of  actions  to  recover  damages,  in  early  days,  was, 
compared  with  later  times,  limited;  and  very  few  of  those 
difficult  questions  as  to  the  nature  and  extent  of  the  injuries, 
which  now  form  an  important  part  of  such  litigations,  were 
then  presented  to  the  courts.  If  an  examination  was  asked, 
doubtless  it  was  conceded  without  objection,  as  one  of  those 
matters  the  right  to  which  was  beyond  dispute.  Certainly 
the  power  of  the  courts  and  of  the  common  law  courts  to  com- 
pel a  personal  examination  was,  in  many  cases,  often  exercised, 
and  unchallenged.  Indeed,  wherever  the  interests  of  justice 
seem  to  require  such  an  examination,  it  was  ordered.  The 
instances  of  this  are  familiar;  and  in  those  instances  the  pro- 
ceedings were,  as  a  rule,  adverse  to  the  party  whose  examina- 
tion was  ordered.  It  would  be  strange  that,  if  the  power 
to  order  such  an  examination  was  conceded  in  proceedings 
adverse  to  the  party  ordered  to  submit  thereto,  it  should  be 
denied  where  the  suit  is  by  the  party  whose  examination  is 
sought.  In  this  country  the  decisions  of  the  highest  courts  of 
the  various  States  are  conflicting.  This  is  the  first  time  it  has 
been  presented  to  this  court,  and  it  is,  therefore,  an  open  ques- 
tion. There  is  here  no  inquiry  as  to  the  extent  to  which  such 
an  examination  may  be  required,  or  the  conditions  under 
which  it  may  be  held,  or  the  proper  provisions  against  oppres- 
sion or  rudeness,  nor  any  inquiry  as  to  what  the  court  may 
do  for  the  purpose  of  enforcing  its  order.  As  the  question  is 
presented,  it  is  only  whether  the  court  can  make  such  an 
order. 

The  end  of  litigation  is  justice.  Knowledge  of  the  truth  is 
essential  thereto.  It  is  conceded,  and  it  is  a  matter  of  fre- 
quent occurrence,  that  in  the  trial  of  suits  of  this  nature  the 
plaintiff  may  make  in  the  court-room,  in  the  presence  of 
the  jury,  any  not  indecent  exposure  of  his  person  to  show  the 
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extent  of  his  injuries;  and  it  is  conceded,  and  also  a  matter  of 
frequent  occurrence,  that  in  private  he  may  call  his  personal 
friends  and  his  own  physicians  into  a  room,  and  there  permit 
them  a  full  examination  of  his  person,  in  order  that  they  may 
testify  as  to  what  they  see  and  find.  In  other  words,  he  may 
tbus  disclose  the  actual  facts  to  the  jury  if  his  interest  require ; 
but  by  this  decision,  if  his  interests  are  against  such  a  dis- 
closure, it  cannot  be  compelled.  It  seems  strange  that  a  plain- 
tiff may,  in  the  presence  of  a  jury,  be  permitted  to  roll  up  his 
sleeve  and  disclose  on  his  arm  a  wound  of  which  he  testifies  ; 
but  when  he  testifies  as  to  the  existence  of  such  a  wound,  the 
court,  though  persuaded  that  he  is  perjuring  himself,  cannot 
require  him  to  roll  up  his  sleeve,  and  thus  make  manifest  the 
truth,  nor  require  him  in  the  like  interest  of  truth,  to  step 
into  an  adjoining  room,  and  lay  bare  his  arm  to  the  inspection 
of  surgeons.  It  is  said  that  there  is  a  sanctity  of  the  person 
which  may  not  be  outraged.  We  believe  that  truth  and  jus- 
tice are  more  sacred  than  any  personal  consideration ;  and  if 
in  other  cases  in  the  interests  of  justice,  or  from  considerations 
of  mercy,  the  courts  may,  as  they  often  do,  require  such  per- 
sonal examination,  why  should  they  not  exercise  the  same 
power  in  cases  like  this,  to  prevent  wrong  and  injustice  ? 

It  is  not  necessary,  nor  is  it  claimed,  that  the  court  has 
power  to  fine  and  imprison  for  disobedience  of  such  an  order. 
Disobedience  to  it  is  not  a  matter  of  contempt.  It  is  an  order 
like  those  requiring  security  for  costs.  The  court  never  fines 
or  imprisons  for  disobedience  thereof.  It  simply  dismisses  the 
case,  or  stays  the  trial  until  the  security  is  given.  So  it  seems 
to  us  that  justice  requires,  and  that  the  court  has  the  power  to 
order,  that  a  party  who  voluntarily  comes  into  court  alleging 
personal  injuries,  and  demanding  damages  therefor,  should 
]:)ermit  disinterested  witnesses  to  see  the  natiire  and  extent  of 
those  injuries  in  order  that  the  jury  may  be  informed  thereof 
by  other  than  the  plaintiff  and  his  friends;  and  that  com- 
pliance with  such  an  order  may  be  enforced  by  staying  the 
trial,  or  dismissing  the  case. 

For  these  reasons  we  dissent. 
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APPEAL    FBOM    THE    OIBOUIT    COURT    OF    THE    UIOTED    STATES    FOB 

THE   DISTBlCrr    OF   BHODE   ISLAND. 

GRISWOLD  V.  HAZARD. 

SBBOB  TO  THE  OIBOTTIT   COURT  OF    THE    UNITED    STATES    FOB    THE 

DISTBICr  OF  BHODE   ISLAND. 

GRISWOLD  V.   HAZARD. 
GRISWOLD  V.   HAZARD. 

APPEALS    FROM    THE   CIROITIT    COURT    OF    THE    UNITED    STATES    FOR 

THE   DISTRICT  OF  RHODE   ISLAND. 

Nm.  60,  63,  51,  63.    Argued  and  ■ubmiited  April  10, 13, 1801.  ~  Decided  May  25, 1801. 

An  admitted  or  clearly  established  misappreheDsion  of  law  in  the  making  of 
a  contract  creates  a  basis  for  the  interference  of  a  court  of  equity,  rest- 
ing on  its  discretion,  and  to  be  exercised  only  in  unquestionable  and  fla- 
grant cases. 

Whether  laches  is  to  be  imputed  to  a  party  seeking  the  aid  of  a  court  of 
equity  depends  upon  the  circumstances  of  the  particular  case. 

In  this  case  it  is  held  on  the  evidence  that  the  bond  given  by  Griswold  in 
the  ne  exeat  proceeding  conditioned  that  the  defendant  in  that  proceed- 
ing should  '*  abide  and  perform  the  orders  and  decrees  "  of  the  court  was 
executed  by  him  under  such  an  apprehension  of  the  obligations  in  law 
assumed  by  him  in  executing  and  delivering  it,  as  to  make  it  the  duty  of  a 
court  of  equity  to  reform  it  so  as  to  make  him  liable  for  the  penal  sum 
named,  only  in  the  event  that  the  principal  fail  to  appear  and  become 
subject  to  the  orders  and  decrees  of  the  court ;  but  that,  the  defendant  in 
the  suit  in  which  the  ne  exeat  was  issued  having  died,  and  such  a  decree 
being  therefore  inappropriate,  and  Griswold  being  guilty  of  no  laches,  a 
decree  should  be  entered  perpetually  enjoining  the  prosecution  of  any 
action,  suit  or  proceeding  to  make  him  liable  in  any  sum  on  or  by  reason 
of  said  bond. 

In  the  action  at  law  upon  the  bond  given  in  the  ne  exeat  proceedings  (No. 
53)  the  court  erred  in  ordering  the  amended  pleas  to  be  stricken  from 
the  flies. 

D.  was  sued  in  the  Supreme  Court  of  Rhode  Island  by  stockholders  in  the 
Credit  Mobilier  for  an  accounting  and  payment  of  what  might  be  found 
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due  on  the  accounting,  for  securities  and  moneys  coming  into  his  hands 
as  president  of  the  Credit  Mobilier.  The  receiver  of  that  company  in 
Pennsylvania  released  him  from  such  liability.  The  Supreme  Court  of 
Rhode  Island  would  not  allow  that  release  to  be  interposed  as  a  defence. 
Held,  that  the  error,  if  any,  in  this  respect  could  not  be  corrected  by  bill 
in  equity  filed  by  a'  surety  on  a  bond  given  to  release  D.  when  arrested 
on  ne  exeat  proceedings  in  that  Rhode  Island  suit. 
A  pleading  presenting  only  a  question  of  error  in  a  judgment  of  a  state 
court  does  not  go  to  the  jurisdiction. 

The  first  of  the  above  suits  was  brought  by  Griswold,  a  citi- 
zen of  New  York,  against  the  appellees,  citizens  of  Bhode 
Island,  to  obtain  a  decree  cancelling,  or  (if  relief  of  that  char- 
acter could  not  be  granted)  reforming  a  certain  bond,  for  the 
sum  of  $63,735,  executed  by  Thomas  C.  Durant,  as  principal, 
and  Griswold  and  S.  D.  Bradford,  as  his  sureties.  It  was 
heard  upon  bill,  answer  and  proofs,  and  the  bill  was  dis- 
missed. 

The  action  at  law.  No.  53,  was  brought  by  the  appellees 
against  Griswold  upon  the  above  bond  in  one  of  the  courts  of 
Rhode  Island,  and  was  removed,  upon  his  petition,  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Rhode  Island, 
where  a  judgment  was  rendered  against  him  for  the  sum  of 
$66,470. 

The  other  two  cases,  Nos.  51  and  52,  were  suits  in  equity 
brought  by  Griswold,  pending  the  action  at  law  in  the  Circuit 
Court,  to  obtain  an  injunction  against  its  further  prosecution. 

The  relief  asked,  in  each  of  those  suits,  was  denied,  and  the 
bills  were  dismissed. 

All  of  the  cases  have  their  origin  in  a  suit  in  equity  brought, 
August  22,  1868,  in  the  Supreme  Court  of  Rhode  Island,  by 
Isaac  P.  Hazard,  of  that  State,  against  Thomas  C.  Durant, 
Oliver  Ames,  Benjamin  E.  Bates,  John  Dufif,  Cornelius  S.  Bush- 
nell,  Sidney  Dillon,  Henry  S.  McComb,  the  Credit  Mobilier  of 
America,  a  Pennsylvania  corporation,  and  the  Union  Pacific 
Railroad  Company,  a  corporation  created  by  acts  of  Congress. 
Hazard  sued  on  behalf  of  himself  and  all  other  stockholders  in 
the  first-named  corporation  who  should  become  parties  to  his 
bill.  Durant,  from  an  early  date  in  1864  until  May  18,  1867, 
was  president  of  the  CrMit  Mobilier  of  America,  having,  it 
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was  alleged,  to  a  great  extent,  the  management  of  its  affairs 
and  the  confidence  of  its  directors  and  trustees,  as  well  as  the 
control  of  its  finances  and  disbursements,  and  of  its  treasurer, 
clerks  and  servants.  The  theory  of  the  bill  was  that  he  had 
acquired  a  large  amount  of  the  stock  of  the  CrMit  Mobilier 
of  America  upon  which  dividends  had  been  paid  in  money 
and  in  the  stock  and  bonds  of  the  Union  Pacific  Railroad 
Company,  the  amount  of  such  bonds  exceeding,  it  was  alleged, 
seven  hundred  thousand  dollars,  and  the  amount  of  such  stock 
of  the  last-named  corporation  being  nearly  two  millions  of  dol- 
lars ;  and  that  the  shares  of  stock,  bonds  and  moneys,  so  re- 
ceived by  him,  belonged  equitably  to  the  Credit  Mobilier  of 
America  and  its  stockholders. 

The  bill  alleged  that  Durant's  pecuniary  condition  was  pre-' 
carious ;  that  he  was,  and  for  a  long  time  had  been,  largely 
engaged  in  hazardous  speculations  and  financial  operations, 
sustaining  thereby  heavy  losses,  and  liable  to  sustain  others ; 
that  any  recovery  against  him,  it  was  feared,  could  not  be 
enforced  by  execution  or  the  ordinary  process  of  law ;  that  he 
was  "about  to  depart  out  of  the  State  and  out  of  the  jurisdic- 
tion of  this  court ; "  and  that  the  defendants,  (the  individual 
defendants  being  sued  as  trustees  in  a  certain  contract  with 
the  Union  Pacific  Hailroad  Company,  the  profits  of  which 
belonged  to  the  Credit  Mobilier  of  America  and  its  stockhold- 
ers,) "  though  requested  so  to  do,"  had  wholly  neglected  and 
refused  to  take  any  steps  to  compel  him  to  account  for  said 
moneys,  stocks  and  bonds,  so  received  and  improperly  appro- 
priated. 

The  principal  relief  asked  w^as  that  Durant  be  required  to 
pay  over  and  deliver  to  the  Credit  Mobilier  of  America  and 
the  plaintiff  Hazard  such  sums  of  money  and  shares  of  stock 
as  should  appear  upon  an  accounting  to  be  justly  due  or  be- 
longing to  that  cor[>oration  and  to  Hazard,  and  to  make  such 
transfer  of  the  stock  and  bonds  as  would  fully  protect  its  and 
his  rights  -in  the  premises ;  that  the  amounts  ascertained  to  be 
due  be  adjudged  a  lien  upon  the  shares  in  the  stock  of  each  of 
said  corporations,  owned  or  held  by,  or  standing  in  the  name 
of,  Durant,  as  well  as  upon  the  above  contract  assigned  to  the 
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defendant  trustees,  and  the  dividends,  earnings,  stocks  and 
bonds  received  or  to  be  received  by.  virtue  of  that  contract,  to 
the  extent  of  the  shares  to  which  Durant  might  be  entitled 
under  it ;  and  that  on  default  in  the  payment  and  delivery  of 
the  moneys,  stocks  and  bonds  so  found  due,  all  such  stocks 
and  bonds  be  sold  under  the  direction  of  the  court,  or  other- 
wise transferred  and  apportioned  equitably  among  the  rightful 
owners  and  claimants  thereof;  and  that  such  stock,  bonds, 
moneys,  interest  and  rights,  so  procured  by  Durant,  be  deemed 
and  taken  as  the  rightful  property  of  the  Credit  Mobilier  of 
America  and  its  stockholders.  The  bill  prayed  that  Durant 
be  restrained  from  departing  out  of  the  State,  and  out  of  the 
jurisdiction  of  the  court,  by  writ  of  ne  exeaty  issued  under  its 
seal  and  by  its  order. 

A  writ  of  ne  exeat  was  ordered  to  be  issued,  August  22, 
1868,  for  $53,735.     It  was  in  these  words  : 

"Whereas  it  is  represented  to  our  Supreme  Court,  sitting  in 
equity,  on  the  part  of  Isaac  P.  Hazard  and  others,  complain- 
ants, against  Thomas  C.  Durant  and  others,  defendants,  that 
said  Thomas  C.  Durant  is  greatly  indebted  to  the  said  com- 
plainants, and  designs  quickly  to  go  into  other  parts  beyond 
this  State,  (as  by  oath  made  in  that  behalf  appears,)  which 
tends  to  the  great  prejudice  and  damage  of  the  said  complain- 
ants: Therefore,  in  order  to  prevent  this  injustice,  we  hereby 
command  you  that  you  do,  without  delay,  cause  the  said 
Thomas  C.  Durant  to  come  before  you  and  give  sufficient  bail 
or  security,  in  the  sum  of  fifty-three  thousand  seven  hundred 
and  thirty-five  dollars,  that  he,  said  Thomas  C.  Durant,  will 
not  go  or  attempt  to  go  into  parts  beyond  this  State  without 
the  leave  of  our  said  court ;  and  in  case  the  said  Thomas  C. 
Durant  shall  refuse  to  give  such  bail  or  security,  then  you  are 
to  commit  him,  the  said  Durant,  to  our  county  jail,  in  your 
precinct,  there  to  be  kept  in  safe  custody  until  he  shall  do  it 
of  his  own  accord  ;  and  when  you  shall  have  taken  such  secu- 
ritv  vou  are  forthwith  to  make  and  return  a  certificate  thereof 
to  our  said  court,  distinctly  and  plainly,  under  your  hand,  to- 
gether with  this  writ." 

Durant  was  arrested  under  this  writ  on  the  night  of  August 
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22,  1868,  and  on  the  24th  he  executed,  with  Griswold  and 
Bradford,  as  his  sureties,  the  following  bond,  drawn  by  one  of 
Hazard's  attorneys : 

"  Know  all  men  that  we,  Thomas  C.  Durant,  as  principal, 
and  John  N.  A.  Griswold  and  S.  Dexter  Bradford,  as  sureties, 
are  firmly  bound  to  Isaac  P.  Hazard,  Eowland  Hazard,  Kow- 
land  G.  Hazard,  Elizabeth  Hazard,  Elizabeth  Hazard,  trustee, 
Anna  Hazard,  Mary  P.  Hazard,  Lydia  Torrey,  Sophia  Vernon 
and  Anna  Homer  in  the  sum  of  fifty-three  thousand  seven 
hundred  and  thirty-five  dollars,  to  be  paid  said  obligees,  their 
executors,  administrators  or  assigns;  to  which  payment  we 
bind  ourselves,  our  several  and  respective  heirs,  executors  and 
administrators,  jointly  and  severally,  hereby. 

'^  Sealed  with  our  seals  and  dated  this  24th  day  of  August, 
A.D.  1868. 

''The  condition  of  this  obligation  is  that  said  Thomas  C. 
Durant  shall  on  his  part  abide  and  perform  the  orders  and 
decrees  of  the  Supreme  Court  of  the  State  of  Rhode  Island  in 
the  suit  in  equity  of  Isaac  P.  Hazard  and  others  against  said 
Thomas  C.  Durant  and  others,  now  pending  in  said  court 
within  and  for  the  county  of  Newport."  This  is  the  bond 
above  referred  to. 

Under  the  latter  date,  and  presumbly  before  the  execution 
of  that  bond,  the  attorneys  of  Hazard  and  Durant  signed  the 
following  agreement :  "  In  the  above-entitled  case  it  is  agreed 
that  said  Thomas  C.  Durant  shall  file  a  bond,  with  surety  in 
the  penalty  marked  in  the  writ  of  ne  exeat  therein,  to  abide 
and  perform  the  orders  and  decrees  of  the  court  in  said  cause, 
and  that  thereupon  the  writ  of  ne  exeat  aforesaid  shall  be  dis- 
charged, and  that  the  court  may  enter  decree  accordingly." 
The  court,  under  the  same  date,  entered  the  following  order : 
"  Thomas  C.  Durant,  one  of  the  defendants  in  this  suit,  having 
executed  and  filed  a  bond,  with  sureties,  to  abide  and  perform 
the  orders  and  decrees  of  the  court  made  in  this  suit,  it  is  now, 
by  consent,  ordered  that  the  writ  of  ne  exeat  heretofore  issued 
be  discharged."  For  some  reason,  not  explained,  the  writ  of 
ne  exeat  was  not  returned  to  the  clerk's  office  and  filed  until 
October   21,  1868.      The   sheriff   made    this   return   on  the 
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writ:  "Newport,  August  24,  1868.  I  caused  the  within- 
named  Thomas  C.  Darant  personally  to  come  before  me,  as 
within  commanded,  on  the  22d  day  of  this  month,  and  now 
the  writ  is  discharged  by  order  of  court." 

On  the  2d  of  December,  1882,  more  than  fourteen  years 
after  the  commencement  of  ^Hazard's  suit,  it  was  ordered, 
adjudged  and  decreed  in  that  suit,  among  other  things,  as 
follows : 

"Second.  That  the  defendant,  Thomas  C.  Durant,  is  ac- 
•  countable  for  and  do,  within  90  days  from  the  date  hereof, 
pay  the  sum  of  $16,071,669.97,  with  interest  from  this  date, 
the  said  sum,  with  interest  thereon,  to  be  deposited  in  the 
registry  of  this,  court,  or,  be  paid,  in  the  first  instance,  to 
Eowland  Hazard,  of  South  Kingston,  in  said  State,  and  Henry 
Martin,  of  Brooklyn,  in  the  State  of  New  York,  who  are 
hereby  appointed  special  commissioners,  with  authority,  jointly 
and  severaJly  to  collect  and  receive  the  same,  and  with  power 
to  take  such  steps  to  collect  the  same  as  may  be  necessary  and 
according  to  law,  and  said  fund,  or  so  much  thereof  as  may  be 
collected  by  process  or  otherwise,  is  hereby  directed  to  be  paid 
and  deposited  in  the  registry  of  this  court  to  the  credit  of  this 
cause. 

"  Third.  Of  the  aforesaid  total  sum  of  $16,071,659.97,  the 
defendant,  Thomas  C.  Durant,  is  hereby  allowed  and  is  decreed 
to  be  entitled  to  pay  and  discharge  $8,816,232.93,  or  any  part 
thereof  jpro  tanto,  by  transferring  and  delivering  stock  of  the 
Union  Pacific  Eailroad  Company  and  first  mortgage  and  sink- 
ing-fund bonds  of  said  company  as  per  statement  '  G,'  now 
exhibited  to  the  court  and  directed  to  be  filed  in  this  cause, 
with  all  dividends  which  may  have  been  collected  or  received 
by  said  defendant  or  his  assigns  after  the  date  of  this  decree, 
together  with  interest  on  the  same  to  the  date  of  payment 
thereof  bv  said  defendant,  the  certificates  of  said  stock,  with 
transfers  thereof,  and  the  said  bonds  to  be  delivered  to  the 
said  Rowland  Hazard  and  Henry  Martin,  who  are  hereby 
appointed  special  commissioners  to  receive  the  same,  and  who 
are  hereby  authorized  and  directed  to  sell  the  same,  or  such 
portions  thereof  as  may  be  delivered  to  them  from  time  to 
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time  as  they  are  secured,  at  public  auction,  and  receive  the 
proceeds  thereof,  and,  after  deducting  the  costs  and  charges 
of  such  sales,  deposit  the  same  in  the  registry  of  t^iis  court  to 
the  credit  of  this  cause:  Provided^  however^  That  the  said 
privilege  herein  granted  to  the  said  defendant,  Thomas  C. 
Durant,  to  transfer  and  deliver  said  stocks  and  bonds  in 
partial  discharge  and  payment  of  the  sum  herein  before  decreed 
to  be  paid  by  him  be  exercised  by  him  within  thirty  days  from 
the  date  of  the  entering  this  decree;  and  that  in  default  of 
such  transfer  and  delivery,  or  of  the  transfer  and  delivery  of  • 
the  entire  amount  of  said  stock  and  bonds  within  the  said 
thirty  days,  the  obligation  of  the  defendant,  Thomas  C. 
Durant,  to  pay  the  said  proportion  of  the  said  sum  or  of  the 
residue  of  the  same,  after  deducting  the  amount  of  such  stocks 
and  bonds  as  may  be  delivered,  as  aforesaid,  at  their  face 
value,  shall  become,  and  is  hereby  declared  to  be,  absolute : 
And  provided  further^  neverthelesSj  That  the  said  option  or 
privilege  of  the  said  Thomas  C.  Durant  shall  not  interfere  in 
any  manner  with  any  order  or  decree  in  the  cause  touching 
the  transfer,  delivery,  sale  or  other  disposition  of  said  stock 
and  bonds. 

"  Fourth.  The  defendant,  Thomas  C.  Durant,  is  likewise 
ordered  and  directed  to  transfer  and  deliver,  within  thirty 
days  from  the  date  hereof  five  thousand  seven  hundred  and 
seven  ^  (5707y^)  shares  of  the  stock  of  the  Credit  Mobilier 
of  America  (which  stock  has  been  found  by  the  master  to 
have  been  purchased  with  the  funds  of  the  Credit  Mobilier, 
and  which  stock  with  any  dividends  or  profits  accrued  or  to 
accrue  on  the  same,  is  hereby  declared  to  be  the  property  of 
said  corporation,  subject  to  the  decrees  and  orders  in  this 
cause),  with  any  interest,  dividends,  rights,  benefits  and  profits 
which  may  have  accrued  to  the  said  Thomas  C.  Durant  as  the 
holder  of  the  said  5707^^  shares  of  stock  or  any  part  thereof 
and  not  hereinbefore  charged  against  him,  said  transfer  and 
delivery  to  be  made  to  the  said  Rowland  Hazard  and  Henry 
Martin  or  either  of  them,  as  special  commissioners,  with  power, 
which  is  hereby  granted  to  said  commissioners,  forthwith  to 
take  such  measures,  by  suit  or  suits  in  their  own  names  or 
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otherwise,  as  they  may  be  advised  is  lawful  and  necessary  to 
enforce  such  transfer,  collection  or  delivery,  and  said  stocks 
to  be  held  by  said  commissioners  subject  to  the  further  order 
of  the  court  in  this  cause. 

'*^  Fifth.  All  interlocutory  injunctions  heretofore  made  in 
this  cause,  so  far  as  consistent  with  this  decree,  are  declared 
to  be  and  are  hereby  made  perpetual,  and  the  further  consid- 
eration of  the  cause,  and  particularly  as  to  allowances  to  the 
complainants  for  costs,  expenses  and  services,  and  as  to  the 
distribution  of  the  funds  that  niay  be  deposited  in  the  registry 
of  the  court  to  the  credit  of  the  cause,  and  also  the  considera- 
tion of  any  order  or  decree  which  may  be  necessary  in  the 
premises  against  the  defendant,  Thomas  C,  Durant,  by  reason 
of  any  default  which  may  be  made  by  him  touching  any  por- 
tion of  this  decree,  and  also  the  consideration  of  any  other  and 
further  decree  herein  against  or  concerning  the  defendants 
other  than  the  said  Thomas  C.  Durant,  be,  and  they  hereby 
are,  directed  to  stand  over,  with  leave  to  any  party  in  interest, 
save  parties  in  contempt  or  parties  who  may  appear  to  be  for 
any  other  cause  disqualified,  to  apply  at  any  time  for  further 
orders  and  directions." 

The  bill  in  case  No.  50  was  filed  September  13,  1881. 
That  suit  proceeds  upon  these  grounds:  That  the  bond  of 
August  24,  1868,  whereby  Griswold  became  bound,  as  one 
of  the  sureties  of  Durant,  that  the  latter  should  "  on  his  part 
abide  and  perform  the  orders  and  decrees  of  the  Supreme 
Court  of  the  State  of  Rhode  Island  in  the  suit  in  equity  of 
Isaac  P.  Hazard  and  others  against  said  Thomas  C.  Durant 
and  others,  now  [then]  pending  in  said  court,"  was  obtained 
by  fraud  and  by  concealment  from  him  of  facts  he  was  entitled 
to  have  communicated  to  him  before  he  assumed  the  obliga- 
tions imposed  by  that  instrument ;  that  he  intended  to  sign, 
and  believed,  at  the  time,  that  he  signed,  a  bond  which  simply 
bound  him  for  the  appearance  of  Durant,  so  that  he  should  be 
personally  amenable  to  the  process  and  orders  of  the  court  in 
the  suit  brought  by  Hazard;  that  the  execution  of  the  bond 
in  question  was  the  result  of  mistake ;  that  the  agreement 
whereby,  upon  the  execution  by  Durant  of  a  bond,  the  writ  of 
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ne  exeat  was  to  be  discharged,  was  made  without  his  knowl- 
edge or  consent,  as  was  also  the  order  of  court  in  pursuance 
of  such  agreement,  and  was  in  derogation  of  his  rights ;  that 
his  purpose  to  become  surety  only  for  Durant's  appearance  to 
answer  the  process  of  the  court,  was  well  known  at  the  time 
to  the  plaintiff  and  his  attorneys,  who  prepared,  and  super- 
vised the  execution  of,  the  bond ;  and  that  the  writ  of  ne  exeat 
was  sued  out  upon  the  ground  that  Durant  was  about  to  depart 
from  the  State  when,  in  fact,  he  only  contemplated  coming  to 
the  State. 

Protesting  that  the  legal  effect  of  the  bond  was  that  he 
should  be  responsible  only  for  the  appearance  of  Durant  so  as 
to  be  subject  to  the  process  of  the  court  in  the  Hazard  suit, 
and  averring  his  willingness  to  execute  a  proper  ne  exeat  bond, 
he  prayed  that  the  bond  in  question  be  set  aside  as  having 
been  obtained  by  fraud,  imposition  and  mistake,  or  reformed, 
as  indicated,  and  that  the  defendants  be  restrained  by  injunc- 
tion from  enforcing  it  in  its  present  shape. 

The  answers  of  the  defendants  put  in  issue  the  material  alle- 
gations of  the  bill.  The  plaintiff  filed  a  replication,  and  proofs 
being  taken,  and  the  cause  heard,  the  bill  as  already  stated, 
was  dismissed.     26  Fed.  Eep.  135. 

The  action  at  .law,  being  case  No.  53,  was  commenced, 
March  3,  1883,  in  one  of  the  courts  of  Khode  Island,  and  was 
removed,  upon  Griswold's  application,  to  the  Circuit  Court  of 
the  United  States.  The  declaration  set  out  the  bond  of 
August  24,  1868,  alleged  that  Bradford,  one  of  the  sureties 
thereon,  was  dead,  and  that  Durant  had  not  kept  its  condition 
in  that  he  had  not  performed  the  above  decree  of  Decem- 
ber 2, 1882,  in  the  equity  suit  brought  by  Hazard ;  whereby  the 
plaintiffs  Eowland  Hazard,  Kowland  G.  Hazard,  Anna  Hazard, 
and  Lydia  Torrey  were  entitled  to  have  and  demand  of  him 
the  amount  of  said  bond,  $53,735.  A  copy  of  that  decree  was 
made  an  exhibit  in  the  declaration.  The  defendant  Griswold 
filed  ten  pleas,  each  of  which  was  in  bar  of  the  action.  One 
of  the  pleas  made  a  copy  of  the  proceedings  in  Hazard's  suit 
a  part  of  it.  Demurrers  and  replications  were  filed  to  the 
pleas,  those  to  the  second,  third,  fourth,  fifth  and   seventh 
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pleas  being  special  demurrers.  By  an  order  entered  July  1, 
1884,  the  demurrers  were  sustained  to  the  second,  third,  fourth, 
fifth  and  seventh  pleas,  the  opinion  of  the  court  being  delivered 
by  Mr.  Justice  Gray.    21  Fed.  Kep.  178.  • 

Pursuant  to  a  stipulation  of  counsel,  dated  November  26, 
1883,  that  the  plaintiff  might  demur  specially  to  the  second, 
third,  fourth,  fifth  and  seventh  pleas,  and,  in  case  the  de- 
murrers were  overruled,  reply  to  those  pleas  as  if  no  demurrers 
had  been  filed,  and  that  amended  pleas,  if  desired,  might  be 
filed  by  the  defendant,  and  in  obedience  to  the  order  of  court 
requiring  the  amended  pleas  to  be  filed  on  or  before  October 
15,  1884,  the  defendant,  on  the  14th  of  October,  1884,  filed 
amended  third,  fourth,  fifth  and  seventh  pleas.  The  case  was 
subsequently  heard  on  a  motion  by  plaintiff,  made  November 
19,  1884,  that  the  amended  pleas  be  stricken  out,  and  on  the 
30th  of  March,  1885,  this  order  was  made :  "  Plaintiff's  motion 
to  strike  amended  pleas  from  the  files  is  granted."  Certain 
stipulations  were  made  between  counsel,  among  others,  one 
to  the  effect  '^  that  the  plaintiffs  were  able  to  prove  under  the 
decree  of  the  Supreme  Court  of  Rhode  Island,  in  the  equity 
suit  brought  by  Hazard,  an  amount  of  damage  in  excess  of  the 
penal  sum  of  the  bond  declared  on  in  this  suit."  A  jury  hav- 
ing been  waived  in  writing,  the  court  gave  judgment,  as  of 
February  12,  1887,  against  Griswold,  for  $66,470. 

The  suit  in  equity  No.  51  was  brought  June  12,  1886. 
The  bill  in  that  case,  after  referring  to  the  suit  in  equity 
brought  by  Isaac  P.  Hazard  in  1868,  showed  that,  on  the  17th 
of  November,  1875,  Rowland  G.  Hazard  commenced  a  suit  in 
equity  in  one  of  the  courts  of  Pennsylvania,  against  the  Credit 
Mobilier  of  America  and  others,  which  was  subsequently  re- 
moved to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania,  that  being  the  domicil  of  the 
corporation;  that  in  such  suit  Oliver  Ames  was  appointed 
receiver  of  all  the  goods,  chattels,  rights  and  effects  of  the 
corporation,  and  was  authorized  by  the  court  in  Pennsylvania 
to  deliver  to  Durant  a  deed'  of  release  from  all  actions,  causes 
of  action,  suits,  bills,  bonds,  writings  obligatory,  debts,  dues, 
duties,  reckonings,  accounts,  suras  of  money,  judgments,  exe- 
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cutions,  extents,  quarrels,  controversies,  trespasses,  damages 
and  demands  whatever,  both  in  law  or  equity,  which  the 
.Credit  Mobilier  of  America  then  had,  or  might  at  any  time 
therfefter  have,  claim,  allege  or  demand,  against  said  Durant, 
for  or  by  reason  or  means  of  any  matter,  cause  or  thing  what- 
•  ever;  that,  afterwards,  on  the  27th  day  of  October,  1881, 
Ames,  under  the  said  authority,  and  in  consideration  of  the 
execution  by  Durant  of  a  deed  conveying  the  title  to  cer- 
tain lands  mentioned  in  the  order  of  court  authorizing  the 
release,  delivered  to  the  latter  a  deed  of  release,  of  the  kind 
above  indicated,  of  all  sums  of  money  then  due  or  owing  to, 
or  thereafter  to  become  due  to,  said  corporation;  that  the 
above  equity  suit  in  the  Supreme  Court  of  Rhode  Island  was, 
and  had  been,  wholly  controlled  by  Rowland  G.  Hazard ;  that 
notwithstanding  the  delivery  of  the  above  deed  to  Durant,  the 
latter  suit  was  proceeded  with,  and  the  Supreme  Court  of 
Rhode  Island  rendered  a  decree  refusing  to  allow  him  to  set  it 
up  as  a  bar  to  the  entering  of  such  decree,  on  the  ground  that 
he  was  in  contempt  of  that  Qourt  for  violation  of  one  of  its 
decrees  rendered  therein ;  and  that  after  the  delivery  of  the 
deed  of  release  to  Durant  the  plaintiff  requested  the  defend- 
ants to  surrender  the  bond  of  August  24,  18G8,  and  to  abstain 
from  suing  him  thereon,  but  they  refused  to  comply  with  that 
request.  The  relief  asked  was  an  injunction  restraining  the 
defendants  from  further  proceeding  in  the  action  at  law. 
Upon  a  hearing  before  Judges  Colt  and  Car|)enter  a  demurrer 
to  the  bill  was  sustained,  and  the  bill  dismissed,  October  28, 
1886,  Judge  Carpenter  delivering  the  opinion  of  the  court. 
28  Fed.  Rep.  597. 

The  bill  in  case  No.  52  was  filed  June  12,  1885/  It  assailed 
the  jurisdiction  of  the  Supreme  Court  of  Rhode  Island  over 
the  subject  matter  of  the  suit  in  equity  brought  by  Hazartl 
upon  the  ground  that  before  bringing  it  neither  the  plaintiff 
therein,  Isaac  P.  Hazard,  nor  any  other  stockholder  of  the 
Credit  Mobilier  of  America,  requested  the  managing  committee 
of  the  board  of  directors  or  the  stockholders  of  that  corpora- 
tion to  begin  legal  or  equitable  proceedings  against  Durant. 
The  cause  was  heard  upon  demurrer  before  Judges  Colt  and 
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Carpenter.  The  demurrer  was  sustained  and  the  bill  dismissed, 
the  opinion  of  the  Circuit  Court  being  delivered  by  Judge 
Carpenter.    28  Fed.  Rep.  578. 

Mr.  James  C.  Carter  for  Griswold  argued  Nos.  60  and  53, 
and  submitted  Xos.  51  and  52. 

In  No.  50  the  specification  of  errors  relied  upon  was  as 
follows : 

First,  —  That  the  court  below  erred  in  overlooking  the  dis- 
tinguishing feature  of  the  case  that  the  obligation  sought  to 
be  cancelled  or  reformed  was  one  of  suretyship^  and  was 
entered  into  under  circumstances  well  calculated  to  create 
misappreJiension  in  the  minds  of  the  obligors  as  to  its  real 
character ; 

Second.  —  That  the  court  below  erred  by  acting  upon  the 
view  that  in  order  to  entitle  the  complainant  to  relief  it  was 
necessary  to  show  that  both  parties  to  the  instrument  under- 
stood that  it  was  to  be  a  bond  for  the  appearaiice  only  of 
Durant  in  the  equity  suit,  and  that  it  was  not  enough  to  show 
that  the  complainant,  Griswold,  supposed  it  to  be  of  that  char- 
acter, and  that  the  obligees  took  it,  well  knowing  or  having 
good  reason  to  know  that  such  was  the  belief  under  which  the 
complainant  Griswold  was  acting. 

Third.  —  That  the  court  below,  even  upon  the  view  that 
the  case  was  the  ordinary  one  of  an  attempt  to  impeach  a 
written  instrument  on  the  ground  of  mistake,  and  without 
reference  to  the  points  of  the  character  of  the  obligation  as 
being  that  of  suretyship,  and  of  the  peculiar  circumstances 
under  which  it  was  procured,  erred  by  deciding,  against  the 
weight  of  evidence,  that  the  mistake  was  not  sufficiently 
proved. 

The  following  cases  were  cited  by  Mr.  Carter  in  this  case : 
Barber  v.  Barber^  21  How.  582 ;  Samuel  v.  Ilowarth^  3  Meriv. 
272,  278;  Railton  v.  Mathews,  10  CI.  &  Fin.  935;  Russell  v. 
Asley^  5  Ves.  96 ;  Brayton  v.  Smith,  6  Paige,  489  ;  McNamara 
V.  Dwyer,  7  Paige,  239 ;  &  C.  32  Am.  Dec.  627 ;  Mitchell  v. 
Bunchy  2  Paige,  605 ;  S.  C  22  Am.  Dec.  669 ;  Johnson  v.  Clen- 
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denmy  5  Gill  &  J.  463 ;  Hamilton  v.  WaUon^  12  01.  &  Fin. 
109,  119 ;  Franklin  Ba/nk  v.  Cooper,  36  Maine,  179,  197 ; 
Williams  v.  Bayley,  L.  R.  1  H.  L.  200  ;  Davies  v.  Lond.  Prov. 
Mar,  Ins.  Co,,  8  Ch.  D.  469 ;  Wythes  v.  Lahouchere,  3  De  G. 
&  J.  593 ;  PhiUips  v.  Foxall,  L.  R.  7  Q.  B.  666 ;  Meadows  v. 
Meadows,  16  Beav.  401 ;  Miliar  v.  Craig,  6  Beav.  433 ;  Cock- 
ing V.  Pratt,  1  Ves.  Sen.  400 ;  Brovm  v.  Lamphear,  35  Ver- 
mont, 252 ;  Paget  v.  Marshall,  28  Ch.  Div.  255 ;  Qarrard  v. 
Framkel,  30  Beav.  445 ;  *Swa/Z  v.  Currie,  2  Drewry,  102,  114 ; 
Wauters  v.  Fan  Fbr«^,  28  N.  J.  Eq.  103 ;  Slocornb  v.  Robert, 
16  La.  173;  Zfoyrf  v.  McTeer,  33  Georgia,  37. 

In  No.  53  Mr.  Carter^ s  specification  of  errors  relied  on  was 
as  follows : 

First.  —  That  the  court  below  erred  in  sustaining  the  de- 
murrer to  the  second  original  plea. 

Second,  —  That  the  court  below  erred  in  sustaining  the 
demurrer  to  the  third  original  plea. 

Third.  —  That  the  court  erred  in  striking  out  the  third  plea 
as  amended. 

Fourth,  —  That  the  court  erred  in  sustaining  the  demurrer 
to  the  fourth  original*  plea. 

Fifth, — That  the  cotirt  erred  in  striking  out  the  fourth 
plea  as  amended. 

Sixth.  —  That  the  court  erred  in  sustaining  the  demurrer  to 
the  fifth  original  plea. 

Seventh,  —  That  the  court  erred  in  striking  out  the  fifth 
plea  as  amended. 

Eighth.  —  That  the  court  below  erred  in  not  granting  at  the 
trial  the  motion  of  the  plaintiff  in  error  for  judgment  on  his 
eighth  plea. 

Ninth.  —  That  the  court  below  erred  in  not  granting  at  the 
trial  the  motion  of  the  plaintiff  in  error  for  judgment  on  his 
ninth  plea. 

He  cited  :  Hailton  v.  Mathews,  10  CI.  &  Fin.  935  ;  Williams 
V.  Bay  ley,  L.  R.  1  H.  L.  200,  219 ;  Brandt  on  Suretyship,  §§ 
365,  366;  Baylies  on  Sureties,  p.  293;  Lee  v.  Jones,  17  C.  B. 
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(N.  S.)  482 ;  Franklin  Bank  v.  Cooper,  36  Maine,  179 ;  Pid- 
cock  V.  Bishopy  3  B.  &  C.  605 ;  The  Cumberland  Coal  Co.  v. 
The  Hoffm/m  Steam  Coal  Co.,  30  Barb.  159,  171 ;  Howell  v. 
Chicago  cfe  Northwestern  Railroad,  51  Barb.  378;  Strong  v. 
Grannis,  26  Barb.  122;  Osbom  v.  Bobbins,  36  N.  Y.  365; 
IngersoU  v.  Roe,  65  Barb.  346 ;  State  v.  Brantley,  27  Alabama, 
44 ;  Griffith  v.  Sitgreaves,  90  Penn.  St.  161. 

Mr.  Elias  Merwin  and  Mr.  Samuel  Maddox  submitted  all 
the  cases  on  their  briefs. 

In  No.  50  they  cited:  WaUingford  v.  Mutual  Society,  6 
App.  Cas.  685 ;  Griswold,  Petitioner,  13  R.  I.  125 ;  Hazard 
V.  Dura/nt,  9  R.  1.  602,  606,  Potter,  J. ;  Dick  v.  Swinton,  1 
Ves.  &  Bea.  371 ;  Stewart  v.  Graham^  19  Ves.  312  ;  Heam  v. 
Insurance  Co.,  20  Wail.  490;  Snell  v.  Insurance  Co.,  98  U.  S. 
85;  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  45; 
S.  C.  107  Mass.  290,  316 ;  Harrison  v.  Hartford  Insuran^ie 
Co.,  30  Fed.  Rep.  862 ;  Hunt  v.  Rousm^niere,  1  Pet.  1,  15 ; 
Upton  Assignee  v.  Tribilcock,  91  U.  S.  45 ;  United  States  v. 
Ames,  99  U.  S.  35,  46;  Railroad  Company  v.  Souther,  13 
Wall.  517,  524;  Hart  v.  TTar^,  18  Ch.  D.  670;  /mAam  v. 
Child,  1  Brown  Ch.  92;  Allen  v.  Galloway,  30  Fed.  Rep.  466; 
RashdaU  v.  ii^<>r(i,  L.  R.  2  Eq.  <r50,  754;  Blackburn! s  Case,  8 
De  G.  McN.  &  G.  177,  180 ;  Germ,  Am.  Ins.  Co.  v.  Da/ois, 
131  Mass.  316  ;  Oliver  v.  Insurance  Co.,  2  Curtis,  277,  296. 

In  No.  53  they  cited :  Slack  v.  McLagan,  15  Illinois,  242 ; 
Capuro  V.  Builders^  Ins.  Co.,  39  California,  123 ;  Muiphy  v. 
Byrd,  Hemp.  221 ;  Cbfe  v.  Joliet  Opera  Co.,  79  Illinois,  96 ;  Ser- 
vice V.  Heermance,  2  Johns.  96 ;  Hale  v.  W.  Va.  Oil  (&c.  Co., 
11  W.  Va.  229,  235;  Jones  v.  Albee,  70  Illinois,  34;  Sterlifig  v. 
Mercantile  Ins.  Co.,  32  Penn.  St.  75 ;  S.  C.  72  Am.  Dec.  773 ; 
Darnell  v.  Rowlcmd,  30  Indiana,  342 ;  P Anson  v.  Stuart,  1 
T.  R.  748 ;  Ilynson  v.  Dunn,  5  Arkansas,  395 ;  Hopkins  V. 
Woodward,  75  Illinois,  62,  65;  Abraham  v.  G^ray,  14  Arkansas, 
301 ;  Thoroughgood^s  Case,  2  Rep.  9 ;  Hawkins  v.  Hawkins^ 
50  California,  558 ;  Rogers  v.  Place,  29  Indiana,  577 ;  Seeright 
V.  Fletcher,  6  Blackford,  380;  Insurance  Co.  v.  Hodgkins,  66 
Maine,  109;  J/iK^r  v.  Elliott,  1  Indiana,  267;  &  C.  50  Am. 
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Deo.  475 ;  Starr  v.  Befinett,  5  Hill,  303 ;  Clef/i  v.  Newcastle  dk 
DcmviUe  Railroad^  9  Indiana,  488 ;  S.  C.  68  Am.  Dec.  653 ; 
BlacJclntm^a  Case^  8  DeG.  M.  &  G.  176 ;  Rashdall  v.  Ford^ 
L.  R  2  Eq.  750 ;  McDonald  v.  Trafton,  15  Maine,  225 ;  Zeli- 
Tier  V.  Keplei\  16  Indiana,  290 ;  Moss  v.  Riddle^  5  Cranch,  351, 
357 ;  Hazard  v.  Durante  11  R.  I.  195';  Harvey  v.  Taylor^  2 
Wall.  328;  Cooper  v.  Reynolds,  10  Wall.  308;  Comett  v. 
Williams,  20  Wall.  226 ;  Jesup  v.  7/i//,  7  Paige,  95 ;  Haz- 
ard V.  Durant,  9  R.  I.  602,  606 ;  People  v.  Norton,  5  Selden, 
176;  Bassett  v.  Crafts,  129  Mass.  513;  Huscomhe  v.  Stand- 
ing, Cro.  Jao.  187;  Mantell  v.  Gihbs,  Brownl.  &  Gold.  64; 
Plummer  v.  T'A^  People,  16  Illinois,  358 ;  Robinson  v.  Q-ould, 
11  Cush.  55 ;  i^ay  v.  Oatley,  6  Wisconsin,  42 ;  McClintick  v. 
Cummins,  3  McLean,  158;  Thompson  v.  Lockwood,  15  Johns. 
256 ;  Fisher  v.  Shattuch,  17  Pick.  252 ;  Bowman  v.  Heller,  130 
Mass.  153 ;  Harris  v.  Carmody,  131  Mass.  51 ;  Griffith  v.  5i^ 
greaves,  90  Penn.  St.  161 ;  P^(?^  v.  Jenness,  7  How.  612 ; 
Hutchinson  v.  Green,  2  McCrary,  471 ;  Atwood  v.  Merry- 
weather,  L.  R.  5  Eq.  464;  Tmey  v.  /Yr«^  iVa^.  J?A.,  37  N.  Y. 
523 ;  ^^^^A  V.  (7Z«r*,  17  How.  322 ;  (7n?;^^rf  .SStofe*  v.  Buford, 
8  Pet.  12,  31,  32 ;  Ex  parte  Bradstreet,  7  Pet.  634,  647  ;  C%mjr(f 
V.  Reinicker,  11  Wheat.  280,  302. 

In  Ko.  51  they  cited  :  Insurance  Co.  v.  Bailey,  13  Wall.  616, 
621 ;  Balance  v.  Forsyth,  24  How.  183 ;  Z<?6?  v.  Lancashire 
(&c.  Railway,  6  Ch.  Ap.  527 ;  Fuller  v.  Cadwell,  6  Allen,  503 ; 
Anthony  Y.  Valentine,  130  Mass.  119;  McElmoyle  v.  Cohen, 
13  Pet.  326 ;  J/«7Z«  v.  Duryea,  7  Cranch,  481 ;  United  States 
V.  Throckmorton,  98  IT.  S.  61,  65,  66;  White  v.  0^?«?,  110  U. 
S.  183,  189;  Cooper  v.  Reynolds,  10  Wall.  308,  316,  317;  Cor- 
nett  V.  Williams,  20  Wall.  308,  316,  317 ;  Bateman  v.  TFiZ/^?^, 
1  Sch.  &  Lef.  201,  204,  205,  206 ;  Castriqiie  v.  Imrie,  L.  R.  4 
H.  L.  414 ;  e^orfarc?  v.  Gray,  L.  R.  6  Q.  B.  139. 

In  Ko.  52  they  cited :  Peck  v.  Jenness,  7  How.  612,  625 ; 
Cooper  V.  Reynolds,  10  Wall.  316 ;  e7i?«wj9  v.  Hill,  7  Paige,  95 ; 
Griswold,  Petitioner,  13  R.  I.  125. 

Mr.  Justici>  Harlan,  after  making  the  above  statement,  de- 
livered the  opinion  of  the  court. 
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These  four  cases  are  so  closely  connected  in  their  facts,  as 
well  as  in  the  questions  of  law  presented  for  determination, 
that  it  is  convenient  to  dispose  of  them  by  one  opinion. 

Our  attention  will  be  directed  first  to  case  No.  50,  in  which 
a  decree  is  sought  to  cancel,  or  in  the  alternative,  to  reform 
the  bond  of  August  24,  1868,  executed  by  Durant  as  princi- 
pal, and  by  Griswold  and  Bradford  as  sureties,  and  to  restrain 
the  defendants  from  suing  upon  it  in  its  present  form.  The 
granting  or  refusing  of  such  a  decree  depends,  of  course,  upon 
the  inquiry  whether  the  plaintiff  Griswold  has,  by  evidence 
sufficiently  clear  and  convincing,  manifested  his  right  to  the 
relief  asked. 

While  in  respect  to  some  matters  there  is  a  conflict  among 
the  witnesses,  certain  facts  and  circumstances  are  clearly  estab- 
lished, and  may  be  summarized  as  follows :  Durant,  in  August, 
1868,  was  a  citizen  and  resident  of  New  York.  He  went  to 
Newport  fpr  a  brief  stay,  and  was  there  on  the  morning  of 
Saturday,  August  22.  About  noon  of  that  day  the  suit,  in 
which  the  writ  of  ne  exeat  issued,  was  commenced  against  him. 
He  was  then  sailing,  with  several  friends,  in  his  yacht  on  the 
high  seas.  The  yacht  landed  at  the  Newport  wharf  shortly 
before  eleven  o'clock  at  night.  Upon  his  stepping  ashore  he 
was  notified  by  two  officers,  who  bad  kept  continuous  watch 
for  him  at  the  wharf  during  the  afternoon,  that  they  had  a 
writ  for  his  arrest  —  meaning  the  above  writ  of  ne  exeat — and 
that  he  must  go  to  jail.  He  accompanied  them  to  that  place, 
one  of  the  counsel  of  Hazard,  Mr.  Peckham,  following  on  foot 
to  the  sheriflTs  office.  Information  of  the  arrest  having  been 
communicated  to  Mr.  H.  W.  Gray,  also  a  citizen  of  New  York, 
temporarily  at  Newport,  that  gentleman  went  to  Griswold, 
who  was  his  uncle,  and  begged  the  latter  to  go  to  the  jail  and 
become  bail  for  Durant's  appearance.  Griswold  had  only  a 
slight  acquaintance  with  Durant,  never  having  met  him  until 
the  spring  of  1868,  and  held  no  personal  or  business  relations 
of  any  kind  with  him.  To  oblige  his  nephew,  who  was  Durant's 
friend,  and  merely  as  an  act  of  kindness  and  courtesy  to  a 
stranger  (Griswold  then  resided  in  Newport),  he  acceded  to 
the  request  to  become  bail  for  Durant's  appearance  in  court, 
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and  for  that  purpose  only  went  to  the  jail.  Hazard  learned, 
a  little  before  eleven  o'clock,  that  Durant  had  been  arrested  as 
he  landed  from  his  yacht,  and  that  owing  to  the  lateness  of 
the  hour  the  sheriff  had  taken  him  directly  to  the  jail  instead 
of  his  own  office,  "as  had  been  previously  arranged."  He 
went  immediately  to  the  lodgings  of  one  of  his  attorneys,  Mr. 
Bradley,  and  caused  him  to  "  go  and  see  what  could  be  done 
to  prevent  Durant  from  remaining  in  jail  over  Sunday ; "  au- 
thorizing his  attorney  to  use  his  name  "for  the  purpose  of 
releasing  said  Durant  from  jail  until  Monday,  it  being  regarded 
as  very  doubtful  whether  Durant  in  the  short  time  then  re- 
maining before  Sunday  would  be  able  to  provide  the  necessary 
bonds." 

Shortly  after  Griswold,  accompanied  by  Gray,  reached  the 
jail,  the  two  counsel  of  Hazard,  namely,  Bradley  and  Peck- 
ham,  arrived  there,  and  a  few  moments  later  Governor  Yan 
Zandt  came  in  obedience  to  a  message  from  Duran(,  conveyed 
by  Bradford,  to  act  as  his  counsel.  Hazard,  it  seems,  did  not 
accompany  his  counsel  to  the  jail.  It  was  now  nearly  twelve 
o'clock.  All  who  were  at  the  jail  agree  that  they  were  there 
only  because  of  the  arrest  of  Durant  under  a  writ  commanding 
the  sheriff  to  take  bail  from  him,  in  the  sum  of  $53,735,  that 
he  would  not  go  or  attempt  to  go  into  parts  beyond  the  State 
without  the  leave  of  the  court,  and,  if  such  bail  were  not  given, 
to  commit  him  to  and  keep  him  in  jail  until  he  gave  bail  of  his 
own  accord;  and,  such  security  being  taken,  the  officer  was 
required  by  the  writ  to  return  a  certificate  thereof  to  the  court. 
There  is  no  claim  that  any  one  present  was  ignorant  of  the 
terms  of  the  writ,  or  of  the  extent  of  the  authority  of  the  offi- 
cer charged  with  its  execution.  It  is  further  agreed  by  all  the 
witnesses  that  there  was  a  conversation  at  the  jail  between 
the  lawyers  and  Durant  as  to  what  could  be  done  in  order  to 
effect  the  latter's  release.  But  in  this  discussion  or  conversa- 
tion Griswold  took  no  part  whatever.  That  much  is  distinctly 
stated  by  Peckham,  one  of  Hazard's  attorneys  who  drew  the 
bond,  and  supervised  the  execution  of  the  writ  of  ne  exeat,  al- 
though he  says  that  the  sureties  could  not  "help  hearing,  if 
they  paid  any  attention."    It  is  equally  beyond  dispute  that 
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the  object  of  Griswold's  presence  at  the  jail  was  well  known 
to  Hazard's  attorneys. 

Just  here  arises  the  difference  among  the  witnesses  as  to 
what  took  place  at  the  jail.  Detailing  what  occurred  accord- 
ing to  his  recollection  at  that  place,  Peokham  says  :  "  When  I 
got  to  the  jail  I  found  there  Judge  Bradley,  who  had  only 
preceded  me  there  by  a  minute  or  two,  Mr.  Durant,  Charles 
C.  Van  Zandt,  his  counsel,  Mr.  Griswold,  Dexter  Bradford, 
and  a  stranger,  who  was,  I  presume,  Mr.  Gray.  Mr.  Van  Zandt 
and  Judge  Bradley  were  already  talking  about  the  release  of 
Mr.  Durant  from  custody.  Judge  Bradley  said :  *  That  is  a 
simple  matter.  Let  him  give  the  bond  called  for  by  the  writ.' 
The  nature  of  that  bond  was  briefly  explained.  Mr.  Durant 
said  that  it  was  out  of  the  question  for  him  to  give  it;  that  he 
couldn't  remain  any  longer  in  Ehode  Island ;  that  his  presence 
was  absolutely  demanded  outside  of  the  State,  and  forthwith ; 
and  that  be  must  leave  here  Monday  morning.  It  was  sug- 
gested that  he  might  file  his  answer  and  apply  for  the  dis- 
charge of  the  writ  immediately ;  but  he  said,  '  I  know  what 
proceedings  in  court  are,  and  I  can't  remain  here  at  all.'  It 
was  then  proposed  that  he  should  give  a  bond  in  the  same 
amount  marked  in  the  two  writs  in  the  two  cases,  condi- 
tioned to  abide  and  perform  whatever  decrees  the  court  might 
make  against  him  in  those  suits.  The  nature  of  these  pro- 
posed bonds  was  freely  discussed  by  Judge  Bradley,  Mr.  Van 
Zandt,  and  Mr.  Durant,  and  the  fact  that  they  were  bonds 
which  would  hold  the  principal  and  sureties  liable  to  pay 
money  in  case  Durant  should  not  perform  any  decree  made 
by  the  court  was  commented  on  by  Mr.  Van  Zandt  and  Mr. 
Durant.  During  all  this  interview  Judge  Bradley  did  all  the 
talking  for  the  complainants,  and  Mr.  Van  Zandt  and  Mr. 
Durant  spoke  about  equally  for  their  side."  The  same  witness 
states :  "  Mr.  Van  Zandt  having  conferred  with  Mr.  Durant, 
and  those  two  having  conferred  with  the  sureties  —  I  mean 
Mr.  Griswold  and  Mr.  Bradford  —  Mr.  Van  Zandt  then  an- 
nounced that  they  would  give  the  bonds  proposed.  As  it  was 
then  very  late,  it  was  further  agreed  that  all  should  meet  at 
my  office  on  the  following  Monday  morning,  soon  after  mid- 
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night,  and  execute  the  papers.  Besides  these  bonds,  it  was 
also  agreed  that  the  respective  counsel  should  sign  an  agree- 
ment that  upon  the  bonds  being  executed  the  writs  of  ne  exeat 
should  be  absolutely  discharged.  Just  at  the  close  of  the 
interview  Judge  Bradley  addressed  himself  to  all  present, 
saying  that  he  wished  to  make  sure  that  all  understood  the 
arrangement  alike,  and  he  stated  that  Mr.  Durant  was  to  give 
bonds,  with  Mr.  Griswold  and  Mr.  Bradford  as  sureties,  in  the 
sums  marked  in  the  writs,  to  abide  and  perform  all  the  decrees 
of  the  court  in  the  suit ;  that  counsel  should  sign  agreements 
for  the  discharge  of  the  writs ;  that  all  should  meet  at  my  of- 
fice soon  after  midnight  Monday  morning  and  sign  the  papers ; 
that  in  the  meantime  Mr.  Durant  would  go  free  from  custody 
upon  his  word  of  honor,  and  he  appealed  to  the  sureties,  say- 
ing :  '  We  rely  upon  you,  gentlemen,  to  see  that  he  attends.' 
We  then  separated.  I  prepared  the  papers  and  had  them 
lying  upon  my  table  when  we  met,  pursuant  to  the  arrange- 
ment. They  were  read.  Mr.  Griswold  took  an  active  part 
at  this  meeting  and,  I  think,  read  the  papers  for  himself. 
The  papers  were  signed  without  any  objection  or  discussion  at 
that  time.  Probably  we  were  not  together  at  my  oflSce  more 
than  t^n  minutes."  Referring  to  the  interview  at  the  jail, 
Bradley  testified  that  nothing  was  sd,id,  to  the  best  of  his  rec- 
ollection and  belief,  by  any  one,  conveying  the  idea  that  the 
complainants  were  to  obtain  from  the  defendant  only  a  bail 
bond  for  his  appearance ;  and  that  "  the  terms  of  the  bond 
were  expressed,  so  as  to  exclude  the  idea  that  it  was  merely 
a  bail  for  appearance,  and  to  provide  that  it  should  be  a  bond 
to  abide  and  perform  the  order  of  the  court."  He  further  said 
that  the  bond  "was  to  be  a  security,"  and  it  was  so  an- 
nounced. In  all  material  respects  his  evidence  was  in  accord 
with  the  recollection  of  Peckham. 

But  there  was  other  evidence  which  precludes  our  accepting 
the  version  of  the  affair  given  by  those  gentlemen.  Gray, 
Griswold,  Durant  and  Van  Zandt,  with  more  or  less  distinct- 
ness, but  all  emphatically,  state  that  neither  at  the  jail  Satur- 
day night,  nor  at  the  meeting  before  daylight  on  Monday 
morning,  was  there  a  hint,  suggestion  or  proposition,  in  any 
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form,  that  Durant  should  give  bond,  with  sureties,  conditioned 
that  he  would  abide  and  perform  the  decrees  that  might  be 
rendered  in  the  Hazard  suit,  or  that  any  bond  was  talked  of 
except  one  that  would  make  the  sureties  responsible  simply 
for  his  appearance  in  the  State,  so  as  to  be  subject  to  the 
orders  and  process  of  the  court.  Gov.  Van  Zandt  testifies, 
touching  the  meeting  at  the  jail :  "  It  was  proposed  by  Judge 
Bradley  that  Dr.  Durant  should  give  bond,  with  two  sureties, 
which  should  be  substituted  for  the  writ  and  the  writ  with- 
drawn. I  then  understood  from  the  conversation  that  the 
bond  was  in  the  nature  of  a  bail  bond,  and  that  when  the 
sureties  delivered  Dr.  Durant  into  the  custody  of  the  court,  to 
either  perform  its  orders  and  decrees  personally,  or  to  suffer 
such  penalties  personally  as  the  court  might  impose,  they 
would  comply  with  the  conditions  of  the  bond.  Nothing  was 
said  in  my  presence  by  any  person  inconsistent  with  these 
views."  Again,  referring  to  what  took  place  at  the  time  the 
bond  was  actually  signed,  the  same  witness  says :  "  A  bond, 
prepared  by  Messrs.  Peckham  and  Bradley,  was  handed  to  me 
as  counsel  for  Mr.  Durant ;  there  was  some  little  discussion  as 
to  whether  it  should  be  made  to  the  sheriff  of  Newport 
County,  or  to  the  complainants  in  the  then  suit.  Judge  Brad- 
ley preferred  the  latter,  and  it  was  so  done.  I  told  Mr.  Durant 
that,  in  my  opinion,  it  was  a  proper  bond  to  secure  his  appear- 
ance in  the  suit,  and  the  bond  was  then  executed.  ...  I 
heard  nothing  said  by  Judge  Bradley  or  Mr.  Peckham,  except 
what  I  have  already  stated.  I  myself  told  Mr.  Durant  that, 
in  my  opinion,  the  instrument  was,  in  effect,  a  bail  bond." 
Further :  "  There  was  nothing  said  or  intimated  by  any  pereon 
in  my  presence  or  hearing  on  that  occasion  to  indicate  that 
the  bond  was  a  security  instead  of  a  surety."  The  statements 
of  Gov.  Van  Zandt  are  fully  sustained  by  the  depositions  of 
Gray,  Griswold  and  Durant. 

In  view  of  this  great  preponderance  of  evidence  upon  the 
side  of  the  plaintiff,  as  to  what  occurred  at  the  jail  before 
the  separation  of  the  parties  to  meet  Monday  morning  for 
the  consummation  of  the  business,  the  court  is  not  at  liberty 
to  accept  the  account  given  by  the  defendants'  attorne3^s  of 
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the  interview  of  Saturday  night.  And  we  have  a  strong  con- 
viction that  the  recollection  of  Griswold,  Gray,  Durant  and 
Yan  Zandt,  as  to  that  interview,  is  sustained  by  all  the  in- 
herent probabilities  of  the  case.  And  in  saying  this,  we 
would  not  be  understood  as  reflecting  upon  the  integrity  of 
Hazard's  attorneys.  The  difference  in  the  recollection  of 
gentlemen,  in  respect  to  transactions  in  which  they  took  part^ 
often  happens,  without  any  reason  to  suspect  that  any  of  them 
would  intentionally  deviate  from  the  line  of  absolute  truth. 
Such  differences  existing,  the  court  can  only  be  guided  by  the 
weight  of  the  evidence,  where  the  witnesses  are  intelligent,  of 
equal  credibility,  and  had  equal  opportunities  to  know  what 
occurred.  In  the  first  place,  it  is  not  at  all  probable  that 
Griswold  would  have  executed  the  bond  in  question,  as  surety, 
if  he  had  been  informed,  or  believed,  that  it  bound  him  ab- 
solutely, within  the  amount  specified  in  such  bond,  for  the 
payment  of  any  sum  adjudged  against  Durant — almost  an 
entire  stranger  to  him.  In  the  next  place,  we  cannot  suppose 
that  the  counsel  who  went  to  the  jail,  to  represent  the  interests 
of  Hazard,  had  any  other  purpose  in  going  there  except  to  see 
that  that  was,  substantially,  accomplished  which  the  writ  of 
ne  exeat  authorized,  namely,  the  obtaining  of  bail  that  would 
prevent  Durant's  departure  from  the  State  without  the  leave 
of  the  court,  and  thus  have  him,  at  all  times,  pending  Hazard'^ 
suit,  subject  to  its  rightful  power  in  respect  to  any  decree 
to  be  rendered.  That  was  evidently  Bradley's  purpose,  for^ 
according  to  Peckham's  evidence,  he  suggested  that  Durant 
could  effect  his  release  by  executing  the  bond  specified  in  the 
writ.  But  when  the  nature  of  such  a  bond  was  explained, 
and  it  appeared  that  the  necessity  for  Durant's  being  out  of 
the  State  on  Monday  rendered  that  course  entirely  imprac- 
ticable, the  latter  was  then  informed  —  according  to  the  evi- 
dence of  Peckham  —  that  he  could  file  an  answer  and  apply 
for  the  discharge  of  the  writ  immediately.  What  was  meant 
by  this  suggestion?  It  could  have  meant  but  one  thing, 
namely,  that  it  was  in  the  power  of  Durant  to  obtain,  without 
objection,  if  not  of  right,  a  discharge  of  the  writ,  after  answer- 
ing, by  executing  a  bond  of  some  kind.     A  party  arrested 
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upon  ne  exeat  may  obtain  the  discharge  of  the  writ,  upon 
motion  or  petition,  and  after  notice,  and  according  to  some 
authorities,  '*  it  is  a  matter  of  course  to  order  the  ne  exeat  to 
be  discharged,  upon  the  defendant's  giving  security  to  answer 
the  complainant's  bill,  and  to  render  himself  amenable  to  the 
process  of  the  court  pending  the  litigation,  and  to  such  process 
as  may  be  issued  to  compel  a  performance  of  the  final  decree. 
.  .  .  Or,  where  the  defendant  cannot  procure  such  security 
as  will  satisfy  the  sheriff,  or  if  he  wishes  to  leave  the  State 
before  the  termination  of  the  suit,  he  may  apply  to  the  court 
to- discharge  the  ne  exeat  upon  his  giving  proper  security  to 
answer  and  be  amenable  to  process.  And  upon  such  applica- 
tion, the  court  will  take  such  security  as  it  may  deem  sufficient, 
and  .will  discharge  the  sheriff  from  liability."  2  Barb.  Pr. 
655-6 ;  Mitchell  v.  Bunchy  2  Paige,  606,  621 ;  Brayton  v.  Smithy 
6  Paige,  489,  491 ;  McNamara  v.  Dwyer,  7  Paige,  239,  244. 
See,  also,  Jacob's  Law  Diet.  Title,  ne  exeat  regno/  Johnson 
V.  Clendenin,  5  G.  &  J.  463,  481..  In  Griswold,  Petitioner^ 
13  R.  I.  126,  determined  September  20,  1880,  Griswold,  by 
petition,  sought  to  be  discharged  from  the  bond  in  question 
on  his  principal's  placing  himself  within  thg  jurisdiction  of  the 
court  and  subject  to  its  orders  and  decrees.  He  seems  to  have 
proceeded,  in  that  case,  upon  the  ground  that  he  was  entitled, 
of  right,  to  the  order  of  discharge  asked.  But  the  Supreme 
Court  of  Rhode  Island  did  not  accept  that  view,  observing 
that  it  could  not  regard  "  a  bond  to  abide  and  perform  the 
decree  as  equivalent  merely  to  a  bond  to  abide  the  event  of 
the  suit."  To  do  so,  the  court  said,  would  be  to  ignore  wholly 
the  word  "perform"  contained  in  the  bond,  which,  upon  its 
face,  appeared  to  be  given  by  agreement  of  the  parties.  While 
it  was  there  said,  and  properly,  that  the  court  may  require  as 
a  condition  of  the  discharge  of  a  writ  ne  exeat^  that  the  respon- 
dent give  security  to  perform  the  decree  —  citing  Robertson  v. 
Wilkie^  Amb.  177,  and  Atkinson  v.  Leonard^  3  Bro.  C.  C.  218 
—  it  was  conceded  that  "courts  will  generally  discharge  a 
writ  of  ne  exeat  upon  the  respondents'  giving  security  to  abide 
the  decree  on  the  hearing  of  the  suit."  If  Durant  had  re- 
mained in  Newport  and,  upon  filing  his  answer,  had  applied 
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for  the  discharge  of  the  writ  of  ne  exeat  upon  his  giving  bond 
with  security  simply  to  abide  the  decree,  and  place  himself, 
when  required,  within  the  jurisdiction  of  the  court,  it  is  in- 
conceivable that  the  state  court  would,  under  the  circum- 
stances, have  denied  his  application.  But  it  was  further  said 
in  that  case —  and  this  is  quite  significant  in  its  bearing  upon 
another  question  to  be  presently  adverted  to  —  that  "  even  if 
the  bond  in  question  was  to  be  considered  as  having  no  other 
effect  than  a  bond  to  abide  the  decree  made  upon  hearing  the 
cause,  the  petition  could  not  be  granted  in  the  present  stage 
of  the  proceedings.  No  final  decree  in  the  cause  has  yet 
been  reached." 

As,  therefore,  Durant  could  have  filed  his  answer,  and,  con- 
formably to  the  general  rule,  have  obtainied  a  discharge  of  the 
writ  upon  giving  bond,  with  surety,  that  he  would  be  amena- 
ble to  the  orders  and  process  of  the  court ;  as  he  could  not, 
consistently  with  his  engagements,  remain  in  Rhode  Island  long 
enough  to  have  an  answer  prepared,  and  to  move  for  the  dis- 
charge of  the  writ,  upon  sufficient  bond  to  be  by  him  given; 
and  as  Hazard  and  his  counsel  expressed  a  desire  that  Durant 
should  not  be  held  in  custody  over  Sunday,  what  more  natural 
and  equitable  than  that  the  parties  should,  hy  coyisent^  bring 
about  that  which  Durant  must  have  understood  from  Bradley 
that  he  could  accomplish,  through  the  orders  of  the  court, 
namely,  have  a  bond  executed  with  surety  compelling  his 
presence  in  the  State  when  required  by  the  orders  of  the 
court,  or  subjecting  his  sureties  to  personal  liability  if  he  did 
not  render  himself  amenable  to  its  process.  If  the  sugges- 
tion that  Durant  could  file  his  answer  and  apply  to  the  court 
for  the  discharge  of  the  writ  (of  course,  upon  bond  securing 
his  amenability  to  the  process  of  the  court)  had  been  adopted, 
the  plaintiff  would  not  have  obtained  a  bond  making  the 
surety  absolutely  responsible,  within  the  penal  sura  named  in 
the  writ  and  bond,  for  a  money  decree  against  Durant.  It  is, 
therefore,  unreasonable  to  suppose  that  the  parties  separated 
Saturday  night  under  an  agreement  that  Hazard  should  have 
from  Durant  a  bond  that  would  subject  his  sureties  to  a  larger 
responsibility  than  was  involved  in  the  suggestion  made  that 
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Durant  coald  obtain  an  order  of  court  for  the  discharge  of  the 
writ.  On  the  contrary,  it  is  more  reasonable  to  suppose  that 
the  bond  which,  on  Saturday  night,  was  agreed  to  be  executed 
on  the  next  Monday  morning,  was  one  that  would  accomplish, 
by  agreement  of  parties,  precisely  what  Hazard's  attorney 
suggested  that  Durant  might  accomplish  by  an  order  of  court. 
The  agreement  of  the  parties  was  thus  made  to  take  the  place 
of  ah  order  of  court,  because  Durant  assured  Hazard's  attor- 
neys that  he  could  not  remain  in  Newport  long  enough  to 
make  a  formal  application  for  the  discharge  of  the  writ  upon 
a  proper  bond. 

We  are  of  the  opinion  that,  although  the  condition  of  the 
bond  in  question  was  that  Durant  should  "  abide  and  perform 
the  orders  and  decrees "  of  the  court  in  the  suit  in  which  it 
was  given,  all  the  parties,  according  to  the  decided  preponder- 
ance of  evidence,  intended  it,  at  the  time,  as  an  instrument 
binding  the  sureties  for  the  appearance  of  the  principal  so 
as  to  be  amenable  to  the  process  and  decrees  of  the  court, 
upon  default  in  which,  and  not  before,  were  they  to  be  liable 
to  pay  the  penalty.  If  the  bond  means,  in  law,  more  than 
that  —  and  counsel  in  this  court  agree  that  it  does  —  the  case 
is  one  of  a  mutual  mistake,  clearly  established,  as  to  the  legal 
effect  of  the  instrument.  There  was  no  mistake  as  to  the 
mere  words  of  the  bond  ;  for  it  was  drawn  by  one  of  Hazard's 
attorneys,  and  was  read  by  Griswold  before  signing  it.  But, 
according  to  the  great  weight  of  the  evidence,  there  was  a 
mistake,  on  both  sides,  as  to  the  legal  import  of  the  terms  em- 
ployed to  give  effect  to  the  mutual  agreement.  In  short,  the 
instrument  does  not  express  the  thought  and  intention  which 
the  parties  had  at  the  time  of  its  execution.  And  this  mis- 
take was  attended  by  circumstances  that  render  it  inequitable 
for  the  obligees  in  the  bond  to  take  advantage  of  it.  The  in- 
strument was  drawn  by  one  of  Hazard's  attorneys,  and  was 
presented  and  accepted  as  embodying  the  agreement  pre- 
viously reached.  Griswold  was  unskilled  in  the  law,  and  took 
the  word  "  perform  "  as  implying  performance  in  the  sense  of 
Durant's  becoming  amenable  to  the  process  of  the  court.  He 
had  no  reason  —  unless  the  recollection  of  Gray,  Durant,  Van 
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Zandt  and  himself  as  to  what  occurred  is  wholly  at  fault  —  to 
doubt  that  the  bond  expressed  the  real  agreement ;  especially 
if  he  heard  Van  Zandt's  statement  to  Durant,  when  the  latter 
was  about  to  sign  the  bond,  that  it  *'  was,  in  effect,  a  bail 
bond."  A  court  of  equity  ought  not  to  allow  that  mistake, 
satisfactorily  established  and  thus  caused,  to  stand  Uncorrected, 
and  thereby  subject  a  surety  to  liability  he  did  not  intend  to 
assume,  and  which,  according  to  the  decided  preponderance  of 
the  evidence,  there  was  at  the  time  no  purpose  to  impose  upon 
him.  While  it  is  laid  down  that  "a  mere  mistake  of  law, 
stripped  of  all  other  circumstances,  constitutes  no  ground  for 
the  reformation  of  written  contracts,"  yet  "  the  rule  that  an 
admitted  or  clearly  established  misapprehension  of  the  law 
does  create  a  basis  for  the  interference  of  courts  of  equity, 
resting  on  discretion  and  to  be  exercised  only  in  the  most 
unquestionable  and  flagrant  cases,  is  certainly  more  in  conso- 
nance with  the  best-considered  and  best-reasoned  cases  upon 
this  point,  both  English  and  American."  SndL  v.  Insxircmce 
Cb.,.98  U.  S.  85,  90,  92;  1  Story  Eq.  Jur.  §  138  e  and/,  Redf. 
ed. ;  Stocklridge  Iron  Co.  v.  Hudson  Iron  Co.^  102  Mass.  45, 
48;  Underwood  v.  Brockman^  4  Dana,  309,  316;  Jones  v. 
Clifford,  3  Ch.  D.  779,  791,  792 ;  Canedy  v.  Marcy,  15  Gray, 
373,  377;  Green  v.  Morris  i&  Essex  Railroad  Co,s  1  Beasley, 
165,  170 ;  Beardsley  v.  Knight,  10  Vermont,  185,  190 ;  State 
V.  Paup,  13  Arkansas,  129 ;  2  Leading  Cases  in  Eq.  pt.  1,  979 
to  984 ;  2  Pomeroy's  Eq.  §§  843  to  847. 

The  conclusion  reached  upon  this  branch  of  the  case  is  the 
only  one  consistent  with  fair  dealing  towards  those  who  were 
willing  to  become  sureties  for  the  appearance  of  Durant.  If 
it  be  not  justified  upon  the  ground  of  mistake  as  to  the  mutual 
agreement,  superinduced  by  the  conduct  of  the  party  seeking 
now  to  take  advantage  of  it,  there  could  be  no  escape  from 
the  conclusion  that  the  taking  of  a  bond  that  made  Griswold 
absolutely  liable  as  surety,  for  any  amount  adjudged  to  be  due 
from  Durant,  and  not  greater  than  the  penal  sum  named,  was, 
under  all  the  circumstances  disclosed,  a  fraud  in  law  upon  him. 
If  the  attorneys  of  Hazard  intended  to  obtain,  by  means  of  a 
bond,  more  than  he  was  entitled  to  bv  such  a  bond  as  the  writ 
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of  ne  exeat  called  for,  and  more  than  the  court  woald  ordi- 
narily have  given  them,  upon  Durant's  application  to  dis- 
charge the  writ ;  if  they  intended  to  secure  a  bond  that  would 
make  Griswold  personally  liable,  within  the  penal  sum,  for 
any  money  decree  passed  against  Durant,  then  a  fraud  was 
perpetratedl* upon  him,  which  entitles  him  to  relief;  for,  ac- 
cording to  the  decided  preponderance  of  the  evidence,  it  must 
be  assumed  that  Hazard's  attorneys  knew  that  he  signed  the 
bond  in  the  belief  that,  pursuant  to  the  previous  understand- 
ing, it  was  one  to  secure  Durant's  appearance,  nothing  more, 
and  yet  they  failed  to  inform  him,  at  the  time,  that  it  was 
drawn  so  as  to  impose  upon  him  a  much  larger  responsibility. 
Their  silence  upon  that  question  was,  under  the  circumstances, 
equivalent  to  a  direct  affirmation  that  the  bond  meant  what 
Griswold  supposed  it  did.  In  view  of  what  passed  at  the  jail 
on  Saturday  night,  their  duty  was,  by  sufficient  explanation, 
to  correct  the  misapprehension  under  which  he  evidently 
labored.  Besides,  there  can  be  no  doubt,  under  the  evidence, 
that  the  agreement  to  discharge  the  writ  was  reached  without 
consultation  with  Griswold.  No  one  of  the  witnesses  states 
that  he  was  consulted  about  that  matter,  or  that  he  was  in- 
formed as  to  the  legal  result  of  an  agreement  or  order  to  dis- 
charge the  writ.  He  testifies  that  he  knew  nothing  of  any 
such  agreement.  So,  that,  while  Hazard's  attorney,  according 
to  his  evidence,  was  preparing  a  bond  that  would  bind  Gris- 
wold absolutely  to  pay  any  decree,  not  in  excess  of  $58,735, 
that  might  be  rendered  against  one  who  was  almost  a  stranger 
to  him,  and  who.  Hazard  stated  in  his  bill,  was  then  engaged 
in  hazardous  speculations  and  was  in  a  precarious  condition 
pecuniarily,  he  was,  as  the  representative  of  Hazard,  under  an 
agreement  with  Durant,  of  which  Griswold  had  no  knowledge, 
that  the  writ  of  ne  exeat  should  be  discharged ;  thus  compelling 
the  surety  to  risk  the  insolvency  of  the  principal,  and  put- 
ting it  out  of  his  power,  for  his  own  protection,  to  surrender 
the  principal,  and  obtain  the  cancellation  of  the  bond,  as,  in 
that  case,  the  surety  might  have  done,  if  the  bond  had  been, 
as  he  supposed  it  was,  one  simply  for  the  appearance  of 
Durant.    The  concealment  of  this  agreement  from  Griswold 


2S6  OCTOBER   TERM,  1890. 

Opinion  of  the  Court. 

was,  under  the  circumstances,  a  wrong  to  him.  "  The  contract 
of  suretyship,"  says  Mr.  Story,  "  imports  entire  good  faith  and 
confidence  between  the  parties  in  regard  to  the  whole  trans- 
action. Any  concealment  of  material  facts,  or  any  express  or 
implied  misrepresentation  of  such  facts,  or  any  undue  advan- 
tage taken  of  the  surety  by  the  creditor,  either  by^urprise  or 
by  withholding  proper  information,  will  undoubtedly  furnish 
a  sufficient  ground  to  invalidate  the  contract."  Again :  "  If  a 
party  taking  a  guaranty  from  a  surety,  conceals  from  him  facts 
which  go  to  increase  his  risk  and  suffers  him  to  enter  into  the 
contract  under  false  impressions,  as  to  the  real  state  of  the 
facts,  such  a  concealment  will  amount  to  a  fraud,  because 
the  party  is  bound  to  make  the  disclosure."  1  Story's  Eq. 
Juris.  §§  324,  215.  To  the  same  effect  are  FramMin  Bank  v. 
Cooper^  36  Maine,  180,  196;  Smith  v.  Bank  of  Scotland^  1 
Dow.  272,  292;  Railton  v.  Mathews,  10  CI.  &  F.  935,  943; 
Small  V.  Currie,  2  Drewry,  102,  114;  Phillips  v.  FoxaU,  L.  K 
7  Q.  B.  666,  672 ;  Pidcock  v.  Bishop,  3  B.  ife  C.  605 ;  Adams' 
Equity,  §  179.  But  we  do  not  rest  our  decision  upon  any 
ground  of  fraud  in  law  or  fraud  in  fact.  We  acquit  the  attor- 
neys of  Hazard  of  any  desire  or  purpose  to  do  injustice  to 
Griswold,  or  to  commit  a  fraud  upon  him.  But  we  are  con- 
strained, by  the  settled  rules  of  evidence,  to  hold,  as  already 
indicated,  that  their  recollection  of  the  circumstances  under 
which  the  bond  of  August  24  was  executed  is  materially  at 
fault,  and  that  the  alleged  mistake  is  established  by  convincing 
proof. 

But  it  is  said  that  Griswold  was  guilty  of  such  laches  in 
seeking  the  relief  now  asked,  that  he  is  not  entitled  to  the  aid 
of  a  court  in  equity.  This  position  is  based  principally  upon 
what  Peckham  says  occurred  between  him  and  Griswold  in 
the  fall  of  the  year  after  the  execution  of  the  bond.  Peck- 
ham  testifies :  "  About  the  last  of  October  or  the  1st  of  No- 
vember, 1868,  along  that  time,  I  met  Mr.  Griswold  on  Thames 
Street,  in  Newport,  near  my  office.  lie  spoke  of  this  bond  as 
if  it  were  a  bail  bond.  I  said,  '  No ;  it  is  a  bond  upon  which 
you  may  be  liable  to  pay  money.  If,  for  example,  the  court 
should  find  a  judgment  against  Durant  for  any  sum  of  money 
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and  he  did  not  pay  it,  you  could  be  held  for  the  amount  named 
in  these  bonds.'  He  said,  *  Well,  I  guess  you  are  right,  but  I 
must  see  Durant  about  it.  He  must  do  something  about  it.' 
I  asked  him,  'Why,  he  is  rich  enough,  isn't  he?'  and  Mr. 
Griswold  said,  *  Yes;  he  is  rich  enough,  but  he  is  reckless,  and 
there  is  no  telling  how  long  such  a  man  may  stay  rich,  and  he 
must  give  me  security.'  1  would  like  to  add  here  that  I  men- 
tioned this  to  Mr.  Honey  last  winter.  Mr.  Honey  said  that 
he  was  confident,  from  conversations  he  had  had  with  his 
client,  Mr.  Griswold,  that  Mr.  Griswold  had  no  recollection  of 
any  such  conversation  with  me,  and  I  replied  that  if  Mr.  Gris- 
wold did  not  recollect  it  I  should  hesitate  about  swearing  to 
it,  and  that  I  did  not  think  I  would  swear  to  it  under  those 
circumstances,  and  that  certainly  I  would  not  like  to  do  so. 
Still  I  have  felt  bound  to  state  it  here,  upon  further  reflection 
with  these  explanations."  If  this  be  a  correct  statement  of 
what  passed  between  Peckham  and  Griswold,  upon  the  occa- 
sion referred  to,  it  is  significant  as  showing  that  months 
after  the  bond  was  executed  Griswold  spoke  of  it  as  a  bail 
bond.  His  declaration,  after  Peckham's  explanation  of  its 
terms,  "  I  guess  you  are  right,"  naturally  meant  no  more  than 
a  courteous  acquiescence,  without  discussion,  in  the  opinion 
expressed  by  one  learned  in  the  law.  Griswold,  while  recall- 
ing the  fact  that  he  expressed  to  Peckham  his  belief  that  it 
was  a  bail  bond,  denies  explicitly  that  he,  on  that  or  any  other 
occasion,  ever  admitted  that  it  was  other  than  a  bail  bond. 

Besides,  there  was  no  absolute  necessity  for  Griswold's  mov- 
ing in  the  matter  until  after  some  decree  was  passed  against 
Durant,  and  until  an  attempt  was  made  to  hold  him  person- 
ally responsible  for  the  amount  of  the  bond.  He  made  an 
effort  in  Griswold^  Petitioner^  13  R.  I.  125,  to  be  discharged 
from  his  bond  upon  the  principal's  placing  himself  within  the 
jurisdiction  of  the  court.  But,  as  we  have  seen,  the  court, 
after  declining  to  discharge  the  bond,  said,  that  even  if  the 
bond  in  question  was  to  be  considered  as  having  no  other  effect 
than  a  bond  to  abide  the  decree  made  upon  hearing  the  cause, 
the  petition  for  its  discharge  would  not  be  considered  by  it 
until  a  final  decree  was  passed.     The  judgment  in  that  case 
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was  passed  September  30,  1880.  Notwithstanding  this  an- 
nouncement, and  doubtless  because  of  the  intimation  that  the 
bond  meant  more  in  law  than  he  supposed,  Griswold  com- 
menced the  present  suit  more  than  a  year  before  the  decree  was 
i^endered  against  Durante  and  before  the  action  at  law  was 
brought  on  the  bond.  Under  the  peculiar  circumstances  of  this 
case  we  think  the  defense  of  laches  is  without  substantial 
merit.  Whether  laches  is  to  be  imputed  to  a  party  seeking 
the  aid  of  a  court  of  equity  depends  upon  the  circumstances 
of  the  particular  case.  There  are  no  circumstances  here  that 
would  justify  a  refusal  to  grant  the  relief  asked  because  of 
Griswold' s  delay  in  instituting  suit  to  have  the  bond  cancelled 
or  reformed. 

In  the  view  the  court  takes  of  this  case,  the  proper  decree  to 
make,  if  Durant  were  living,  would  be  one  reforming  the  bond 
of  August  24,  1868,  so  as  to  make  Griswold  liable  for  the 
penal  sum  named  only  in  the  event  that  the  principal  failed 
to  appear  and  become  subject  to  the  orders  and  decrees  of  the 
court  in  the  suit  in  which  the  writ  of  ne  exeat  was  issued.  But 
such  a  decree  would  not  now  be  appropriate.  Under  the  cir- 
cumstances, the  only  decree  that  will  accomplish  the  ends  of 
substantial  justice  is  one  perpetually  enjoining  the  prosecution 
of  any  action,  suit  or  proceeding  to  make  him  liable  in  any 
sum  on  or  by  reason  of  said  bond. 

We  come  now  to  the  action  at  law.  No.  53,  in  which  there 
was  a  judgment  against  Griswold  on  the  bond  of  August  24, 
1868,  for  the  sum  of  $66,470.  It  is  assigned  for  error  that  the 
court  sustained  the  demurrers  to  the  original  second,  third, 
fourth  and  fifth  pleas,  ordered  the  amended  third,  fourth  and 
fifth  pleas  to  be  stricken  from  the  files,  and  denied  the  defend- 
ant's motions,  at  the  trial,  for  judgment  on  his  eighth  and 
ninth  pleas.  It  has  been  assumed  in  argument  that  the 
record  in  this  case  substantially  presents  among  other  ques- 
tions, the  following:  1.  Whether  the  bond  of  August  24, 1868, 
w^as  not  obtained  by  such  fraud  and  concealment  as  rendered 
it  void  as  against  Griswold?  2.  Whether  upon  the  face  of 
the  record  of  the  equity  suit  in  which  the  order  or  decree  of 
December  2,  1882,  was  rendered,  the  court  was  not  without 
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jurisdiction  of  the  subject  matter  of  that  suit,  the  essential 
object  of  which,  it  is  argued,  was  to  administer  the  affairs, 
and  distribute  the  assets,  of  a  Pennsylvania  corporation,  by 
means  of  decrees  and  orders  of  a  court  in  Rhode  Island?  3. 
Whether  simple  duress  operating  only  on  the  principal  in  the 
bond  could  be  taken  advantage  of  by  the  surety?  4.  Whether 
the  plaintiffs,  notwithstanding  the  stipulation  of  Oriswold's 
counsel,  at  the  trial,  that  they  were  able  to  prove,  under  the 
decree  of  December  2, 1882,  '\an  amount  of  damage  in  excess 
of  the  penal  sum  of  the  bond  declared  on,"  could  maintain  an 
action  on  the  bond  for  that  or  any  other  sum,  until  it  was 
ascertained  and  adjudged  in  Hazard^s  equity  suit  what  distinct 
part,  if  any,  of  the  $16,071,659.97  for  which  Durant  was  ad- 
judged by  the  Supreme  Court  of  Rhode  Island  to  be  account- 
able to  the  Credit  Mobilier  of  America,  actually  belonged,  or 
would  be  ultimately  awarded,  to  the  obligees  in  the  bond  ? 

These  questions  have  been  argued  by  the  counsel  of  the 
respective  parties  with  signal  ability,  and  their  importance  is 
recognized.  But  in  view  of  the  present  condition  of  the 
record  of  this  case,  it  is  not  deemed  best  now  to  discuss  them. 
The  ground  upon  which  the  court  below  ordered  the  amended 
pleas  to  be  stricken  from  the  files  does  not  appear.  It  may 
be  that  the  motion  was  treated  as  a  formal  demurrer  {Slocomh 
V.  Powers^  10  R.  I.  255),  or  was  granted,  because,  in  the  judg- 
ment of  the  court,  the  amended  pleas  did  not  materially 
change  the  defence  as  presented  in  the  pleas  to  which  special 
demurrers  were  sustained,  and  were  not,  therefore,  fairly  em- 
braced by  the  stipulation  made  by  counsel  for  their  being  filed. 
But,  in  our  judgment,  the  amended  pleas  were  much  broader, 
as  well  as  more  specific  in  their  averments,  than  were  the 
original  pleas;  and  the  questions  arising  upon  them  could 
have  been  more  appropriately  raised  by  demurrer.  Smith 
V.  Cai^ol,  17  R.  I.  July  19,  1890.  We  are  more  willing  to 
make  this  disposition  of  the  case,  because  of  the  decision  in 
case  No.  50  in  respect  to  Griswold's  liability  upon  the  bond 
sued  on.  In  view  of  what  has  been  there  said,  the  discussion 
of  the  above  questions  would  seem  to  be  unnecessary. 

The  demurrer  to  the  bill  in  No.  51  was  properly  sustained. 

VOL.  cxu — 19 
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The  error,  if  any,  committed  by  the  Supreme  Court  of  Bhode 
Isknd  in  not  allowing  the  release,  executed  to  Durant  by  the 
receiver  in  the  Pennsylvania  court  of  the  Credit  Mobilier  of 
America,  to  be  interposed  as  a  defence  in  the  suit  brought  by 
Hazard  against  Durant  and  others,  could  not  be  corrected  by 
bill  in  equity,  filed  by  a  surety  on  the  bond  of  August  24 ; 
for  the  reason,  if  there  were  no  other,  that  the  release  was 
delivered  prior  to  the  judgment  in  the  state  court  constituting 
the  basis  of  the  action  at  law  on  the  bond. 

The  demurrer  to  the  bill  in  case  No.  52  was  also  properly 
sustained.  In  that  case  the  validity  of  the  proceedings  in  the 
Supreme  Court  of  Bhode  Island,  by  Hazard  against  Durant 
and  others,  was  assailed  upon  the  ground  that  the  bill  in  that 
suit  did  not  sufficiently  show  that  any  effort  had  been  made 
by  Hazard,  the  plaintiff  therein,  and  who  sued  as  stockholder, 
to  procure  corporate  action  against  Durant  by  the  Credit 
Mobilier  of  America.  It  is  only  necessary  to  say  that  this 
ground  presents  only  a  question  of  mere  error  in  the  judgment 
of  the  state  court,  and  does  not  affect  its  jurisdiction. 

The  decree  in  suit  No.  50  must  he  reversed^  with  directions 
to  enter  a  new  decree  perpetually  enjoining  the  defendants 
therein^  and  each  of  them^from  prosecutirig  a/ny  suit,  action 
or  proceeding,  against  Oris  wold  on  the  bond  executed  by 
him  on  the  2J^h  of  August,  1868,  as  one  of  the  sureties  of 
Thomas  C.  Durant  /  the  decrees  in  cases  Nos.  61  and  62 
must  be  affirmed  /  and  the  judgment  in  the  action  at  law, 
No.  63,  must  be  reversed  with  directions  for  further  pro- 
ceedings not  inconsistent  with  this  opinion,  Griswold  is 
entitled  to  his  costs  in  this  court  in  cases  60  and  53,  and  the 
appellees  in  the  otiier  cases  are  entitled  to  their  costs  here 
as  against  Oriswold.     It  is  so  ordered. 

Mb.  Justice  Brown,  dissenting,  in  No.  50. 

I  should  have  no  hesitation  in  announcing  my  concurrence 
in  the  opinion  of  the  court  in  this  case,  did  it  not  seem  to  me  to 
involve  a  disturbance  of  legal  principles  which  I  had  supposed 
to  be  well  settled  and  confirmed  by  repeated  decisions  of  this 
court. 
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♦ 

To  Mdtitle  the  plaintiff  to  a  decree,  he  is  boand  to  show 
either  mistake  or  fraud.  I  think  he  has  failed  to  show  either. 
There  was  nothing  unprecedented  —  scarcely  anything  which 
could  be  called  unusual  —  in  the  character  of  the  obligation  he 
assumed.  The  bond  was  such  an  one  as  is  proper  to  be  given 
to  obtain  the  discharge  of  a  defendant  held  upon  a  writ  of  ne 
exeat  In  treating  of  this  remedy,  it  is  said  in  Daniell's  Chan- 
cery Practice,  that,  "  by  the  terms  of  the  writ,  the  sheriff  is  to 
cause  the  party,  personally,  to  come  before  him,  and  give  suf- 
ficient bail  or  security  in  the  sum  indorsed  on  the  writ,  that  he 
will  not  go,  or  attempt  to  go  into  parts  beyond  the  seas,  with- 
out leave  of  the  court ;  and  on  his  refusal,  he  is  to  commit  him 
to  the  next  prison."  It  is  also  said  that,  "  the  court  will  dis- 
charge the  writ  upon  merits,  whenever  it  appears,  by  the  cir- 
cumstances of  the  case,  as  disclosed  by  the  affidavits  upon 
which  it  was  granted  and  the  answer  of  the  defendant,  either 
that  the  plaintiff  has  no  case,  or  that  the  defendant  is  not  go- 
ing out  of  the  jurisdiction ;  and  this  it  will  do  either  absolutely 
or  conditionally :  that  is,  upon  the  defendant's  giving  security  to 
abide  and  perform  the  decree  of  the  court."  3d.  Am.  ed.  1814, 
1817;  6th  Am.  ed.  1710,  1713,  with  some  verbal  changes; 
Howden  v.  Rogers^  1  Ves.  &  Beames,  129 ;  Atkinson  v.  Leon- 
a/rdy  3  Bro.  C.  C.  218;  Roddam  v.  Iletherington^  5  Ves.  91; 
Pa/rker  v.  Parker^  12  N.  J.  Eq.  (Beasley)  105 ;  McDcniough 
V.  Gaynor,  18  N.  J.  Eq.  (3  C.  E.  Green)  249. 

In  New  York,  it  seems  also  to  be  the  proper  practice  to  dis- 
charge the  writ  upon  the  defendant's  giving  security  to  an- 
swer the  plaintiff's  bill,  and  to  render  himself  amenable  to  the 
process  of  the  court  pending  the  litigation.  Mitchell  v.  BuncK 
2  Paige,  606 ;  McNamara  v.  Dwyer,  7  Paige,  239. 

The  writ  in  this  case  required  Durant  to  give  sufficient  bail 
or  security,  in  the  sum  of  $53,735,  "that  he,  the  said  Thomas 
C.  Durant,  will  not  go,  or  attempt  to  go,  into  parts  beyond 
this  State,  without  the  leave  of  our  said  court."  Durant  was 
unwilling  to  give  this  security,  because,  as  he  said,  it  was 
imperatively  necessary  for  him  to  leave  the  State  and  be  in 
New  York  on  the  next  Monday.  It  was,  therefore,  stipulated 
between  his  solicitor  and  that  of  the  plaintiff,  Hazard,  that  he 
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Bhould  file  a  bond,  with  surety  in  the  penalty  marked  in  the 
writ  of  ne  exeat,  "  to  abide  and  perform  the  orders  and  decrees 
of  the  court  in  said  cause,"  and  thereupon  the  writ  of  ne  exeat 
should  be  discharged.  These  are  the  exact  terms  of  the  bond 
that  was  prepared  and  signed  by  the  plaintiff.  There  is  some 
conflict  as  to  what  took  place  upon  the  interview  on  Saturday 
night,  at  which  it  was  agreed  that  the  bond  should  be  given. 
Plaintiff's  witnesses  assert  that  it  was  understood  that  a  bond 
was  to  be  given  for  his  appearance  before  the  courts  when 
wanted.  Upon  the  other  hand,  defendants'  witnesses,  Judge 
Bradley  and  Mr.  Peckham,  who,  although  outnumbered  by  the 
plaintiff's  witnesses,  were  men  of  the  highest  character,  mem- 
bers of  the  legal  profession,  and  understanding  thoroughly 
what  they  were  about,  swore  that  the  nature  of  the  proposed 
bond  was  freely  discussed  by  Judge  Bradley,  Mr.  Van  Zandt, 
and  Mr.  Durant,  and  the  fact  that  they  were  bonds  which 
would  hold  the  principal  and  sureties  liable  to  pay  money  in 
case  Durant  should  not  perform  any  decree  made  by  the  court, 
was  commented  upon  by  them.  Judge  Bradlpy  speaking  for 
the  defendants,  and  Mr.  Van  Zandt  and  Mr.  Durant  for 
themselves.  The  sureties  were  present,  although  it  is  not 
claimed  that  they  took  part  in  the  discussion.  I  do  not  care, 
however,  to  attempt  to  reconcile  this  testimony,  or  to  deter- 
mine exactly  where  the  truth  lies.  Griswold  himself  admits 
that,  when  the  bond  was  prepared  and  submitted  for  his  sig- 
nature, he  read  it,  and  noticed  the  terms  "  abide  by  and  per- 
form the  decrees  of  the  court;"  but,  in  the  absence  of  any 
explanation,  he  inferred  that  it  meant  that  Durant  should 
appear  and  render  himself  subject  to  the  processes  of  court. 
He  does  not  complain  that  its  contents  or  its  legal  effect  were 
misstated  to  him,  or  that  Judge  Bradley  or  Mr.  Peckham,  who 
represented  the  plaintiff  in  the  suit,  misled  him  by  any  false 
representations  as  to  its  tenor  or  purport.  He  apparently  re- 
frained from  asking  any  explanation  of  its  meaning,  but  as- 
sumed himself  to  construe  it,  and  gave  it  a  different  meaning 
from  that  which  the  law  gave  it.  This,  it  seems  to  me,  is  a 
mistake  of  law,  against  which  equity  will  give  no  relief.  Oris- 
woJfd^  Petitioner,  13  R.  I.  125;  flu7it  v.  Rousmaniere,  1  Pet. 
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1,  15;  United  States  v.  ATnea,  99  U.  S.  36,  46;  IlaH  v.  Harty 
18  Ch.  D.  670 ;  Snell  v.  Insurance  Co.,  98  U.  S.  85  ;  2  Pomeroy 
Equity  Juris,  sec.  843. 

In  Powell  V.  Smithy  L.  E.  14  Eq.  86,  90,  the  defendant  en- 
deavored to  defeat  the  enforcement  of  an  agreement  to  give  a 
lease  upon  the  ground  that  be  was  mistaken  as  to  the  legal 
meaning  and  effect  of  an  important  provision.  The  Master  of 
EoUs  in  overruling  the  defence,  said :  '^  All  those  oases  which 
have  been  cited  during  the  argument  are  cases  where  there 
was  either  a  dispute  and  doubt  as  to  the  thing  sold,  or  where 
the  words  of.  the  agreement  expressed  certain  things  in  an  am- 
biguous manner,  which  might  be  misunderstood  by  one  of  the 
parties.  In  all  those  cases  the  court  has  held  that  it  must 
look  at  the  evidence  and  that  if  the  mistake  is  sufficiently 
proved  the  court  will  then  set  aside  the  agreement.  But  here 
the  words  of  the  agreement  are  quite  certain,  and  the  only 
thing  that  was  not  understood  was  the  legal  effect  of  certain 
words  which  it  contained.  Now,  that  is  no  ground  of  mistake 
at  all.  It  is  a  question  upon  the  construction  of  an  agreement 
agreed  to  by  everybody  concerned." 

In  JSaton  v.  JBennett,  34  Beav.  196,  a  marriage  settlement 
was  drawn,  as  the  intended  husband  alleged,  in  a  manner  'con- 
trary to  the  agreement ;  but  before  the  marriage  he  knew  its 
contents  and  executed  it  under  protest,  and  reserved  his  right 
to  set  it  aside.  It  was  held  that  he  could  not,  after  the  mar- 
riage, sustain  a  suit  to  rectify  the  settlement.  The  Master  of 
Bolls  observed  that  'Hhe  court,  in  such  cases  as  these,  only 
rectifies  a  settlement  when  both  parties  have  executed  it  under 
a  mistake,  and  have  done  what  they  neither  of  them  intended. 
Here  the  plaintiff  examined  the  draft  and  the  settlement  prior 
to  its  execution,  and  was  perfectly  aware  of  its  purport.  I 
think  that  he  cannot  set  it  aside  or  alter  it  in  this  court." 
Indeed,  it  is  a  doctrine  familiar  to  this  court,  that  in  order  to 
set  aside  an  instrument  for  mistake  it  must  appear  that  the 
mistake  was  mutual,  and  that  one  party  is  desirous  of  taking 
advantage  of  an  error  into  which  he  himself  in  common  with 
the  other  party  has  fallen.  Hearne  v.  Ma/fine  Ins.  Co,,  20  Wall. 
488,  490;  StocJchridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass. 
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45,  48;  Sawyer  v.  Hovey^  3  Allen,  321;  Q-erman- American 
Ins.  Co,  V.  Davis,  131  Mass.  316. 

In  view  of  the  stipulation  that  was  entered  into  between  the 
solicitors  for  the  respective  parties  to  this  suit,  I  do  not  see 
how  it  can  be  claimed  that  there  was  any  mistake  upon  the 
part  of  Bradley  or  Peckham  as  to  the  purport  of  the  bond, 
and  as  before  observed,  unless  they  were  parties  to  such  mis- 
take, there  is  no  equity  in  reforming  the  instrument  upon  that 
ground.  In  addition  to  this  the  evidence  must  be  such  as  to 
leave  no  reasonable  doubt  in  the  mind  of  the  court  as  to  the 
existence  of  such  mistake,  and  in  my  view,  without  discussing 
it  at  length,  the  testimony  in  this  case  falls  far  shor.t  of  the 
requisite  certainty. 

Again ;  it  seems  to  me  that  the  defence  of  laches  is  com- 
plete in  this  case.  This  bond  was  executed  in  August,  1868. 
It  is  shown  that,  as  early  as  October  or  November  of  the  same 
year,  in  a  conversation  between  Mr.  Peckham  and  the  plain- 
tiff in  Newport,  the  character  of  this  bond,  as  being  distinct 
from  a  mere  bail  bond,  was  called  to  Mr.  Griswold's  attention 
by  Mr.  Peckham,  who  told  him  it  was  a  bond  upon  which  he 
might  be  liable  to  pay  money.  In  Mr.  Peckham's  own  words, 
he  said:  "If,  for  example,  the  court  should  find  a  judgment 
against  Durant  for  any  sum  of  money  and  he  did  not  pay  it, 
you  could  be  held  for  the  amount  named  in  these  bonds.  He 
said,  '  Well,  I  guess  you  are  right,  but  I  must  see  Durant  about 
it.  He  must  do  something  about  it.*  I  asked  him.  Why,  he 
is  rich  enough,  isn't  he?  And  Mr.  Griswold  said,  'Yes,  he  is 
rich  enough,  but  he  is  reckless,  and  there  is  no  telling  how 
long  such  a  man  may  stay  rich,  and  he  must  give  me  security.' " 
It  appears  then  from  this  testimony,  which  is  practically  uncon- 
tradicted, that  within  three  months  after  the  bond  was  given, 
the  plaintiff  was  distinctly  apprised  that  it  was  a  bond  for  the 
payment  of  money.  He  appears  to  have  done  nothing  about 
it,  however,  for  twelve  years,  when  he  filed  a  petition  in  the 
Supreme  Court  of  Rhode  Island  asking  permission  to  surrender 
Durant  into  the  custody  of  the  court  and  be  relieved .  from  the 
bond  —  a  petition  which  the  court  refused  to  grant.  In  this 
petition  there  was  "  no  suggestion  of  any  fraud,  imposition,  or 
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unfairness  in  obtaining  it,  practised  by  the  complainants  on  the 
defendant  or  his  sureties."  Griawold^  Petitioner^  13  R.  I.  125, 
126. 

It  was  not  until  after  this  petition  had  been  denied,  and  an 
opinion  intimated  that  he  might  be  bound  to  pay  the  penalty 
of  the  bond  in  the  event  of  a  decree  against  Durant,  that  he 
filed  this  bill,  and  for  the  first  time  set  up  that  he  had  been 
imposed  upon  in  the  execution  of  the  bond.  In  the  meantime 
Durant  has  died  and  Hazard  hajs  lost  whatever  advantage  he 
might  have  had  in  the  surrender  of  his  body  in  compliance 
with  the  bond  which  plaintiflf  says  he  understood  was  to  be 
given  in  discharge  of  the  writ. 

I  cannot  avoid  the  impression  that  the  present  defence  is  an 
afterthought.  In  any  view  of  the  case,  I  think  the  plaintiflf 
failed  to  exercise  that  decree  of  diligence  which  this  court  said 
in  Orymes  v.  Sanders^  93  U.  S.  55,  was  necessary  to  entitle  a 
party  to  rescind  upon  the  ground  of  mistake  or  fraud. 

I  think  the  decree  of  the  court  below  is  right  and  should  be 
aflSrmed. 

Mr.  Justice  Bka^dley  and  Mr.  Justice  Brewer  did  not  par- 
ticipate in  the  decision  of  this  case. 
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APPEALS    FBOM    THE    CIRCUIT    COURT   OF    THE    UNITED  STATES    FOR 

THE  NORTHERN   DISTRICT  OF  ILLINOIS. 

Noi.  1068, 1064, 1065. 1066, 1067.    Sabmltted  October  30, 1889.  ~  Decided  May  25, 1801. 

A  testator  gave  all  his  estate,  real  and  personal,  to  his  executors  for  the 
term  of  twenty  years,  "  in  trust,  and  for  the  uses,  objects  and  purposes 
hereinafter  mentioned,"  and  authorized  them  to  make  leases  not  extend- 
ing beyond  the  twenty  years,  and  to  lend  money  on  mortgage  for  the 
same  period;  and,  **  after  the  expiration  of  the  trust  estate  vested  in 
my  executors  and  trustees  for  the  term  of  twenty  years  after  my  de- 
cease," devised  and  bequeathed  one  fourth  part  of  all  his  estate,  subject 
to  the  payment  of  debts  and  legacies,  to  his  widow,  one  fourth  to  his 
daughter,  one  fourth  to  his  brother,  and  one  fourth  to  his  nephew ;  gave 
certain  legacies  and  annuities  to  other  persons ;  directed  his  executors  to 
pay  a  certain  part  of  the  income  to  his  brother  "  until  the  final  division 
of  my  estate,  which  shall  talce  place  at  the  end  of  twenty  years  after 
my  decease,  and  not  sooner;"  that  no  part  of  his  estate  should  **be 
sold,  mortgaged  (except  for  building)  or  in  any  manner  incumbered 
until  the  end  of  twenty  years  from  and  after  my  decease,  when  it  may 
be  divided  or  sold  for  the  purposes  of  making  a  division  between 
my  devisees  as  herein  directed ; "  and  also  that,  in  the  event  of  any  of 
the  legatees  or  annuitants  being  alive  at  the  end  of  the  twenty  years, 
there  should  then  be  a  division  of  all  his  estate,  **  anything  herein 
contained  to  the  contrary  notwithstanding;  and  in  such  case  my  ex- 
ecutors, in  making  division  of  the  said  estate,  shall  apportion  each 
legacy  or  annuity  on  the  estate  assigned  to  my  devisees,  who  are 
hereby  charged  with  the  payment  of  the  same  according  to  the  appor- 
tionment of  my  said  executors; "  and  further  provided  as  follows :  *'  It 
is  my  will  that  my  trustees  aforesaid  shall  pay  the  several  gifts,  lega- 
cies, annuities  and  charges  herein  to  the  persons  named  in  this  will,  and 
that  no  creditors  or  assignees  or  purchasers  shall  be  entitled  to  any  part 
of  the  bounty  or  bounties  intended  to  be  given  by  me  herein  for  the  per- 
sonal  advantage  of  the  persons  named ;  and  therefore  it  is  my  will  that. 
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If  either  of  the  devisees  or  legatees  named  ia  my  will  shall  in  any  way  or 
manner  cease  to  be  personally  entitled  to  the  legacy  or  devise  made  by 
me  for  his  or  her  benefit,  the  share  intended  for  such  devisee  or  legatee 
shall  go  to  his  or  her  children,  in  the  same  manner  as  if  such  child  or 
children  had  actually  inherited  the  same,  and,  in  the  event  of  such  per- 
son or  persons  having  no  children,  then  to  my  daughter  and  her  heirs.** 
He  also  declared  it  to  be  his  wish  that  W.,  one  of  his  executors,  should 
collect  the  rents  and  have  the  general  supervision  during  the  twenty 
years;  and  further  provided  that  the  share  devised  to  his  daughter 
should  be  conveyed  at  the  expiration  of  the  twenty  years,  for  her  sole 
nse,  to  three  trustees  to  be  chosen  before  her  marriage  by  herself  and  the 
trustees  named  in  the  will,  and  the  net  Income  be  paid  to  her  personally 
for  life,  and  the  principal  be  conveyed  after  her  death  to  her  children  or 
appointees ;  and  that,  in  the  event  of  his  wife's  marrying  again,  the  share 
devised  to  her  should  be  held  by  his  trustees  for  her  sole  use.    Held : 

(1)  That  the  powers  conferred  and  the  trusts  imposed  were  annexed  to 

the  office  of  executors ;  and  that  they  took  the  legal  title  in  fee, 
.  to  hold  until  they  had  divided  the  estate,  or  the  proceeds  of  its 
sale,  among  the  devisees  of  the  residue. 

(2)  That  an  equitable  estate  in  fee  in  one  fourth  of  the  residue  of  the 

estate  vested  in  the  brother  and  the  nephew,  respectively,  from 
the  death  of  the  testator. 

(3)  That  the  limitation  over,  in  case  of  alienation,  was  intended  to 

apply  to  the  residuary  devises,  but  was  void  because  repugnant 
to  the  estates  devised. 

(4)  That  by  the  law  of  Illinois  such  an  equitable  estate  could  not  be 

taken,  at  law  or  in  equity,  for  the  debts  of  the  owner. 

(5)  That  a  conveyance  thereof  by  such  owner,  in  consideration  of  an 

agreement  of  the  grantee  to  buy  up  outstanding  judgments  against 
the  grantor,  and  to  sell  the  interest  conveyed  and  pay  one  half  of 
the  net  proceeds  to  the. grantor's  wife,  no  part  of  which  agree- 
ment was  performed  by  the  grantee,  gave  him  no  right  which  a 
court  of  equity  would  enforce. 

(6)  That  these  conclusions  were  not  affected  by  the  following  facts :  The 

daughter  was  married  ten  years  after  the  death  of  the  testator, 
having  first,  by  indenture  with  the  trustees  named  in  the  will, 
appointed  them  to  be  trustees  for  the  benefit  of  herself  and  her 
children.  Just  before  the  end  of  twenty  years  from  the  testator's 
death,  a  mortgagee  of  all  the  real  estate  agreed  with  the  trustees 
under  the  will  to  postpone  payment  of  the  principal  and  to  reduce 
the  rate  of  interest  of  the  mortgage  debt,  provided  the  whole 
estate  should  continue  to  be  managed  by  W. ;  and  thereupon  the 
testator's  widow,  brother,  nephew,  daughter  and  her  husband, 
individually,  and  the  widow,  brother  and  W.,  as  trustees  of  the  * 
daughter,  made  to  VV.  a  power  of  attorney,  reciting  that  by  the  will 
the  testator  devised  his  whole  estate  in  trust  for  the  period  of 
twenty  years,  which  was  about  to  expire,  and  upon  tlic  terminar 


298  OCTOBER  TERM,  1890. 

Statement  of  the  Case. 

tion  of  that  trust  to  the  widow,  brother,  nephew  and  daughter  in 
equal  parts,  and  that  it  was  deemed  advantageous  to  the  devisees, 
as  well  as  to  the  mortgagee,  that  the  estate  should  continue  to  be 
managed  as  a  whole,  and  therefore  authorizing  W.  to  take  posses- 
sion, to  collect  reuts,  to  pay  taxes,  debts  against  the  estate,  and 
expenses  of  repairs  and  management,  and  to  sell  and  convey  the 
whole  or  any  part  of  the  estate  at  his  discretion. 

These  were  appeals  from  a  decree  in  equity  by  various  per- 
sons asserting  claims  to  the  real  estate  devised  by  Ira  Couch, 
who  died  January  28,  1857,  to  his  brother  James  iand  to  his 
nephew  Ira,  by  his  will  dated  November  12,  1855,  and  duly 
admitted  to  probate  March  21,  1857,  by  which  he  appointed 
his  wife  Caroline  E.  Couch,  his  brother  James  Couch  and  his 
brother-in-law  William  H.  Wood  executors  and  trustees,  and 
devised  and  bequeathed  all  his  property,  real  and  perspnal,  to 
them  in  trust  for  the  terra  of  twenty  years  and  for  certain 
uses  and  purposes ;  and  then,  (after  payment  of  debts  and  lega- 
cies,) in  equal  fourths,  to  his  wife,  to  his  daughter  and  her  chil- 
dren, to  his  brother  James,  and  to  his  nephew  Ira,  the  son  of 
James,  with  devises  over  in  case  of  alienation.  The  material 
provisions  of  the  wiU  are  copied  or  stated  in  the  margin^; 

*  "  First.  I  do  hereby  give,  bequeath  and  devise  unto  my  beloved  wife 
Caroline  Elizabeth  Couch,  and  my  brother  James  Couch,  and  my  brother- 
in-law  William  H.  Wood,  whom  I  hereby  constitute,  make  and  appoint  to 
be  my  executrix,  executors  and  trustees  of  this  my  last  will  and  testament, 
and  the  survivors  of  them,  and,  in  the  event  of  the  death  of  either  of  them, 
the  successor  appointed  by  the  surviving  trustee  or  trustees,  all  my  estate, 
both  real  and  personal,  of  every  nature  and  description,  for  the  term  of 
twenty  years,  in  trust,  and  for  the  uses  and  objects  and  purposes  herein- 
after mentioned  and  expressed,  and  for  the  purpose  of  enabling  them  more 
fully  to  carry  into  eflTect  the  provisions  of  this  will,  and  for  no  other  use, 
purpose  or  object ;  hereby  giving  and  granting  unto  my  said  executors  and 
trustees  full  power  and  lawful  authority  to  lease  my  real  estate  at  such  time 
or  times,  and  in  such  parcels,  and  in  such  way  and  manner  and  upon  such 
terms  and  conditions  as  to  my  said  executors  and  trustees,  or  the  survivors 
or  successors  of  them,  in  their  sound  discretion  shall  be  deemed  most  ad- 
vantageous and  for  the  true  interest  of  my  estate,  but  no  lease  shall  be 
granted  of  any  building  for  a  longer  term  than  five  years,  and  all  leases 
shall  expire  at  the  end  of  twenty  years  from  the  time  of  my  death.  And  I 
do  also  hereby  authorize  and  empower  my  said  executors  and  trustees,  and 
the  survivor  or  survivors  of  them  and  their  successors,  from  time  to  time, 


POTTER  V.   COUCH.  299 

Statement  of  the  Case. 

0 

and  so  much  of  the  facts  as  is  necessary  to  the  understanding 
of  the  questions  of  law  decided  was  as  follows : 

as  they  in  the  exercise  of  a  sound  discretion  shall  deem  for  the  true  interest 
of  the  estate,  to  purchase  with  the  surplus  funds  belonging  to  my  estate 
such  real  estate  as  they  may  deem  proper  and  expedient,  and  take  and  hold 
the  same,  as  such  executors  and  trustees  as  aforesaid,  upon  the  same  trusts 
and  for  the  same  uses  and  purposes  as  the  other  real  estate  now  owned  by 
me ;  and  more  especially  to  purchase  for  the  benefit  and  use  of  my  estate, 
when  they,  my  said  executors  and  trustees,  or  the  survivors  and  survivor 
of  them  or  successors,  shall  think  it  expedient  so  to  do,  any  real  estate 
which  is  or  may  be  subject  to  any  such  judgment,  decree  or  mortgage  as  is 
or  at  any  time  hereafter  may  become  a  lien,  charge  or  incumbrance  for  my 
benefit  or  for  the  benefit  of  my  heirs  or  executors  upon  the  same,  and, 
again,  that  my  said  executors  and  trustees  have  the  like  discretion  to  lease 
the  same.  And  I  do  hereby  authorize  my  said  executors  and  trustees,  if 
they  shall  think  proper  so  to  do,  to  loan  on  real  estate  situate  in  the  city  of 
Chicago  any  of  the  surplus  moneys,  arising  from  my  said  estate  as  aforesaid, 
on  bond  and  mortgage ;  provided  always  that  such  real  estate  shall  be  worth 
double  the  amount  so  loaned  thereon,  over  and  above  any  other  liens  and 
incumbrances  existing  against  the  same,  and  that  such  moneys  shall  not  be 
loaned  for  a  longer  period  than  twenty  years  from  my  decease. 

"  And  generally  I  do  hereby  fully  authorize  and  empower  my  said  execu- 
tors and  trustees,  from  time  to  time,  to  improve  my  real  estate,  and  invest 
all  surplus  moneys  belonging  to  my  estate,  arising  from  any  source  what- 
ever, and  not  wanted  immediately,  or  required  to  meet  the  payments  and 
advances,  legacies,  annuities  and  charges,  required  to  be  made  under  this 
my  said  will,  In  such  way  and  manner  as  to  them  my  said  executors  and 
trustees,  or  the  survivor  or  successors  of  them,  in  the  exercise  of  a  sound 
discretion  shall  be  deemed  most  safe  and  productive ;  but  no  moneys  are  to 
be  invested,  except  in  improving  my  real  estate,  or  in  the  purchase  of  other 
real  estate,  or  on  bond  and  mortgage  as  aforesaid.  And  I  direct  that  my 
executors  or  trustees  or  their  successors  shall  not  purchase  or  improve  by 
building  upon  any  real  estate  after  the  expiration  of  sixteen  years  from 
my  decease. 

"  Relying  on  the  fidelity  and  prudence  of  my  said  executors  and  trustees 
in  executing  the  various  trusts  to  them  given  and  confided  in  and  by  this 
my  last  will  and  testament,  my  executors  are  authorized  to  mortgage  my 
real  estate  to  improve  by  building  on  the  same,  only  in  the  event  of  the 
destruction  of  some  of  my  buildings  by  the  elements,  and  then  only  to  sup- 
ply other  buildings  in  the  place  of  those  destroyed. 

**  It  is  my  will  that  all  my  just  debts  and  the  charges  of  funeral  expenses 
be  paid  and  discharged  by  my  executors,  as  hereinafter  named  and  ap- 
pointed, out  of  my  estate,  as  soon  as  conveniently  may  be  after  my  decease, 
and  the  said  debts  become  due ;  and  I  leave  the  charge  of  my  funeral  ex- 
penses to  the  discretion  of  my  said  executors. 
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It  was  contended  by  some  of  the  parties  that  the  real  estate 
devised  by  this  will  was  owned  jointly  by  the  testator  and  his 

**  Second.  I  give,  devise  and  bequeath  to  my  beloved  wife  Caroline 
Elizabeth  Couch,  after  the  expiration  of  the  trust  estate  vested  in  my  exec- 
utors and  trustees  for  the  term  of  twenty  years  after  my  decease,  one 
fourth  part  of  all  my  estate,  both  real  and  personal,  after  the  payment  of 
all  my  debts,  funeral  expenses  and  the  legacies  in  this  will  mentioned, 
which  are  hereby  made  a  charge  on  said  real  estate,  which  part  Is  to  be  ac- 
cepted by  my  said  wife  and  received  by  her  in  lieu  of  dower. 

**  Third.  I  give,  devise  and  bequeath  unto  my  beloved  daughter  Caroline 
Elizabeth  Couch,  after  the  expiration  of  the  trust  estate  so  vested  as  afore- 
said, one  fourth  part  of  aU  my  estate,  both  real  and  personal,  after  the 
payment  of  all  my  debts,  funeral  expenses  and  the  legacies  in  this  will 
mentioned. 

**  Fourth.  I  give,  devise  and  bequeath  unto  my  brother  James  Couch, 
after  the  expiration  of  the  trust  estate  so  vested  as  aforesaid,  one  fourth 
part  of  all  my  estate,  both  real  and  personal,  after  the  payment  of  all  my 
debts,  funeral  expenses  and  the  legacies  in  this  will  mentioned. 

**  Fifth.  I  give,  devise  and  bequeath  unto  my  nephew  Ira  Couch,  son  of 
my  brother  James,  after  the  expiration  of  the  trust  estate  so  vested  as  afore- 
said, the  remaining  one  fourth  part  of  all  my  estate,  both  real  and  personal, 
after  the  payment  of  all  my  just  debts,  funeral  expenses  and  the  legacies  in 
this  will  mentioned. 

*'  Sixth.  I  hereby  will  and  direct  that  the  said  legacies  hereinafter  men- 
tioned shall  be  charged  on  my  real  estate,  to  be  paid  out  of  the  rents  and 
profits  thereof  as  hereinafter  directed." 

By  the  seventh  and  eighth  clauses,  the  testator  gave  annuities  for  life  to 
his  sister  Rachel  and  to  his  mother-in-law ;  and  by  the  ninth  clause  an  an- 
nuity to  a  brother-in-law  who  died  before  him. 

**  Tenth.  I  give  and  bequeath  to  my  wife  Caroline  Elizabeth  Couch,  for 
the  support  of  herself  and  daughter,  from  the  rents  of  my  real  estate,  the 
gum  of  ten  thousand  dollars  a  year  until  all  the  debts  due  by  me  are  paid  by 
my  executors,  and  after  my  executors  have  paid  such  debts  I  give  and 
bequeath  to  her  for  the  same  purpose  fifteen  thousand  dollars  a  year,  to  be 
paid  quarterly  to  her  until  my  daughter  becomes  of  age  or  is  married,  when 
my  daughter  may  draw  one  fourth  of  all  the  net  rents  and  profits,  after 
payment  of  all  expenses,  taxes,  repairs,  legacies,  annuities  and  other  charges 
on  my  said  estate,  and  my  wife  may  draw  ten  tliousand  dollars  a  year  until 
my  nephew  Ira  Couch  attains  his  majority,  when  she  shall  draw  one  fourth 
of  all  the  net  rents  and  profits,  after  paying  all  expenses,  taxes,  repairs, 
legacies,  annuities  and  other  charges  as  aforesaid. 

•'  Eleventh.  I  give  and  bequeath  to  my  brother  James  Couch,  for  the 
support  of  himself  and  family,  from  the  rents  of  my  real  estate,  the  sum  of 
ten  thousand  dollars  a  year,  to  be  paid  quarterly  until  all  the  debts  due  by 
me  arc  paid  by  my  executors,  and  after  such  debts  due  by  me  are  paid  I 
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brother  James.  But  upon  the  whole  evidence  it  clearly  ap- 
peared that,  although  James  lived  with  the  testator  and  helped 

give  to  him  for  the  same  purpose  fifteen  thousand  dollars  a  year,  to  be  paid 
quarterly  to  him  until  my  nephew  Ira  Couch  attains  his  majority,  after 
which  time  I  ^ive  to  my  brother  James  Couch  one  fourth  part  of  all  the  net 
rents,  income  and  profits  of  my  estate,  to  be  paid  him  by  my  executors 
quarterly  until  the  final  division  of  my  estate,  which  shall  take  place  at  the 
end  of  twenty  years  after  my  decease,  and  not  sooner." 

By  the  twelfth  and  thirteenth  clauses,  he  gave  legacies  to  children  of 
a  deceased  brother,  and  of  his  sister  Rachel. 

**  Sixteenth.  I  will  and  direct  that  no  part  of  my  estate,  neither  the  real 
nor  the  personal,  shall  be  sold,  mortgaged  (except  for  building)  or  in  any 
manner  incumbered,  until  the  end  of  twenty  years  from  and  after  my  de- 
cease, when  it  may  be  divided  or  sold  for  the  purposes  of  making  a  division 
between  my  devisees  as  herein  directed. 

"  Seventeenth.  It  is  my  will  that  any  and  all  real  estate  which  may  here- 
after be  purchase^  by  me  shall  be  disposed  of,  and  is  hereby  devised,  in  the 
same  manner  and  to  the  same  persons  as  if  owned  by  me  at  the  time  of 
making  this  my  last  will  and  testament. 

**  Eighteenth.  In  the  event  of  any  of  the*  legatees  or  annuitants  bei?]g 
alive  at  the  end  of  twenty  years  after  my  decease,  it  is  my  will  and  I  hereby 
direct  that  there  shall  be  a  division  of  all  my  estate,  both  real  and  personal, 
at  the  end  of  said  twenty  years,  anything  herein  contained  to  the  contrary 
notwithstanding;  and  in  such  case  my  executors,  in  making  division  of  tlie 
said  estate,  shall  apportion  each  legacy  or  annuity  on  the  estate  assigned  to 
my  devisees,  who  are  hereby  charged  with  the  payment  of  the  same  accord- 
ing to  the  apportionment  of  my  said  executors. 

•*  Nineteenth.  It  is  my  will  that  my  trustees  aforesaid  shall  pay  the 
several  gifts,  legacies,  annuities  and  charges  herein  to  the  persons  named 
in  this  will,  and  that  no  creditors  or  assignees  or  purchasers  shall  be 
entitled  to  any  part  of  the  bounty  or  bounties  intended  to  be  given  by  me 
herein  for  the  personal  advantage  of  the  persons  named ;  and  therefore  it 
is  my  will  that,  if  either  of  the  devisees  or  legatees  named  in  my  will  shall 
in  any  way  or  manner  cease  to  be  personally  entitled  to  the  legacy  or  devise 
made  by  me  for  his  or  her  benefltr  the  share  intended  for  such  devisee  or 
legatee  shall  go  to  his  or  her  children,  in  the  same  manner  as  if  such  child 
or  children  had  actually  inherited  the  same,  and,  in  the  event  of  such  person 
or  persons  having  no  children,  then  to  my  daughter  and  her  heirs. 

**  Twentieth.  It  is  my  will  that  the  estate,  both  real  and  personal,  hereby 
devised  and  bequeathed  to  my  daughter  Caroline  Elizabeth,  shall  be  vested 
in  trustees  to  be  chosen  by  herself  and  my  trustees  herein  named,  before 
her  marriage ;  and  said  trustees  shall  be  three  in  number,  to  whom  all  hor 
estate,  both  real  and  personal,  shall  be  convoyed  at  the  expiration  of  twenty 
years,  the  time  hereinbefore  specified  for  the  termination  of  the  estate  of 
my  trustees  herein,  to  such  trustees  so  to  be  appointed  as  aforesaid ;  and  it 
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him  in  his  business,  they  were  not  partners,  and,  as  James 
knew,  all  the  real  estate  was  bought  and  paid  for  by  the  tes- 
tator out  of  his  own  money,  and  the  deeds  were  taken  in  his 
name.  The  property  belonged  to  the  testator;  and  James 
had  no  title  in  it,  legal  or  equitable,  except  under  the  will. 

Caroline  E.  Couch,  the  testator's  daughter,  was  married 
January  28,  1867,  to  George  B.  Johnson,  having  before  her 
marriage,  and  by  indenture  with  the  trustees  named  in  the 

Is  my  will  that  the  estate,  both  real  and  personal,  herein  devised  and  be- 
queathed for  the  benefit  of  my  daughter,  shall  be  held  by  such  trustees  for 
her  sole  and  only  use  and  benefit,  and  that  the  same  shall  not  in  any  manner 
be  subject  to  the  marital  rights  of  any  future  husband  my  daughter  may 
have,  and  that  all  moneys  shall  be  paid  by  such  trustees  to  my  daughter 
personally,  and  to  no  other  person  for  her,  except  upon  her  written  ordfer  or 
assent;  and  it  is  my  will  that  her  said  trustees  pay  to  her  during  her  life 
the  entire  net  income  of  the  estate,  both  real  and  personal,  herein  devised 
and  bequeathed  to  my  daughter,  after  the  same  shall  have  been  conveyed  to 
her  trustees  by  my  executors  and  trustees  or  their  successors ;  and  after 
the  death  of  my  said  daughtec  I  direct  that  the  said  estate,  both  real  and 
personal,  shall  be  conveyed  to  the  children  of  my  daughter,  and,  in  the 
event  of  her  having  no  children,  to  such  person  as  my  daughter  may  direct 
by  her  last  will  and  testament. 

**  Twenty-first.  It  is  my  wish  also  that  William  H.  Wood,  my  executor 
and  trustee,  shall  be  charged  with  and  tal^e  upon  himself  the  collection  of 
all  rents  accruing  to  my  estate,  and  that  he  shall  continue  to  perform  the 
same  during  the  period  of  twenty  years  after  my  decease ;  and  for  the  per- 
formance of  this  service  and  other  services,  and  for  his  g^eral  care  and 
supervision  of  the  affairs  of  my  estate,  I  hereby  direct  that  the  sum  of  two 
thousand  dollars  per  annum  shall  be  paid  to  him ;  but  in  the  event  of  his 
decease  before  entering  upon  said  duties,  or  l>efore  the  twenty  years  afore- 
said shall  expire,  or  shall  decline  to  act  as  in  this  section  provided,  I  hereby 
authorize  and  direct  my  said  trustees  to  appoint  some  other  person  to  act 
in  his  stead  in  collecting  said  rents  and  performing  the  other  duties  as 
above  specified,  and  to  pay  him  the  same  compensation  therefor  which  said 
Wood  would  have  had. 

"Twenty-second.  And  in  the  event  of  the  marriage  of  my  said  wife 
after  my  decease  it  is  my  will  and  I  hereby  authorize  and  direct  my  said 
trustees  and  executors  to  pay  over  to  my  said  wife,  and  to  no  other  person, 
the  rents,  annuities,  legacies  and  other  income  herein  bequeathed  to  my  said 
wife,  and  to  take  her  separate  receipts  therefor;  and  it  is  my  will  that  my 
said  trustees  and  their  successors  in  such  case  hold  the  same,  subject  to  her 
order,  in  trust  for  my  said  wife,  so  that  said  property  so  devised  and  be- 
queathed to  her  as  aforesaid  can  in  no  event  be  subject  to  the  marital  rights 
of  such  husband." 
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will,  appointed  them  to  be  trustees  for  the  benefit  of  herself 
and  her  children,  under  the  twentieth  clause  of  the  will.* 
Three  children  of  this  marriage  were  born  before  1877. 

The  testator  left  real  estate,  worth  about  $1,000,000,  con- 
sisting of  nine  lots  of  land  in  the  heart  of  the  city  of  Chicago, 
on  two  of  which  stood  the  Tremont  House;  and  left  personal 
property  to  the  amount  of  $11,000;  and  owed  debts  amount- 
ing to  $112,000,  besides  unpaid  taxes  on  real  estate.  The 
trustees  under  the  will,  Wood  collecting  the  rents  and  having 
the  principal  management,  improved  the  real  estate,  so  as  to 
produce  a  large  net  income,  until  the  great  fire  of  October, 
1871,  destroyed  all  the  buildings.  In  1872  and  1873,  the  trus- 
tees erected  new  buildings  on  the  property,  at  an  expense  of 
$1,000,000,  of  which  they  borrowed  $750,000,  on  mortgage 
executed  by  the  trustees,  as  well  as  by  the  widow,.  James,  Ira, 
and  the  daughter  and  her  husband,  individually,  of  all  the 
nine  lots,  payable  November  1,  1877,  with  yearly  interest  at 
eight  per  cent. 

On  the  completion  of  the  new  Tremont  House,  the  trustees 
being  unable  to  find  any  person,  not  interested  in  the  estate, 
who  would  undertake  to  pay  a  fair  rent  and  provide  the 
necessary  furniture,  a  lease  thereof  was  made  on  Novem- 
ber 15,  1873,  by  the  widow,  James  Couch  and  William  H. 
Wood,  as  trustees  under  the  will  and  as  trustees  of  the  daugh- 
ter, and  by  the  widow,  James,  Ira,  and  the  daughter  and  her 
husband,  individually,  for  ten  years,  to  James  Couch,  who 
agreed  to  furnish  it  and  carry  it  on  as  a  hotel,  and  to  pay  one 
tenth  of  the  gross  amount  of  his  receipts  therefrom  until  Feb- 
ruary 1,  1877,  to  the  widow  and  Wood  as  joint  trustees  with 
himself  under  the  will,  and  after  that  date  to  pay  to  the 
widow,  to  Ira  and  to  the  daughter's  trustees,  three  fourths  of 
such  tenth,  retaining  the  other  fourth  himself.  James  Couch 
carried  on  the  hotel  accordingly,  but  unsuccessfully,  until 
January  18,  1879,  when  his  lease  was  terminated,  and  the 
hotel  was  leased  to  another  person. 

In  December,  1876,  the  mortgagee  agreed  with  the  trustees 
named  in  the  will  to  extend  the  term  of  payment  of  the  princi- 
pal of  the  mortgage  debt,  and  to  reduce  the  rate  of  interest, 
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• 

provided  the  whole  estate  should  continue  to  be  managed 
as  before,  and  Wood  should  remain  in  the  principal  charge 
and  control  thereof. 

On  January  8,  1877,  James  Couch  and  wife,  the  testator's 
widow,  the  daughter  and  her  husband,  and  Ira  and  his  wife, 
in  their  individual  names,  and  the  widow,  James  Couch  and 
William  H.  Wood,  as  trustees  of  the  daughter,  executed  and 
delivered  to  Wood  a  power  of  attorney,  containing  these  reci- 
tals :  "  Whereas  by  the  will  of  Ira  Couch,  deceased,  ail  of  his 
estate,  both  real  and  personal,  was  devised  and  bequeathed  to 
James  Couch,  Caroline  E.  Couch  and  William  H.  Wood,  in  trust 
for  the  period  of  twenty  years  from  the  time  of  his  death,  which 
period  will  expire  the  twenty-eighth  day  of  January,  1877,  and, 
upon  the  termination  of  said  trust,  to  the  said  James  Couch, 
and  Caroline  E.  Couch,  and  to  Ira  Couch,  son  of  said  James 
Couch,  and  Caroline  E.  Johnson,  daughter  of  said  testator,  and 
now  the  wife  of  George  B.  Johnson,  one  fourth  thereof  to  each 
of  said  devisees."  "  And  whereas  the  said  Caroline  E.  John- 
son did,  prior  to  her  marriage  and  pursuant  to  the  provisions 
of  said  will,  by  her  deed  of  trust,  appoint  the  said  James  Couch, 
Caroline  E.  Couch  and  William  II.  Wood  trustees  of  all  her 
share  and  interest  in  said  estate ;  and  whereas,  by  reason  of 
the  destruction  of  the  buildings  belonging  to  said  estate,  and 
situate  upon  said  lands,  \xy  fire,  the  said  trustees  under  said 
will  have,  as  such  trustees,  incurred  a  large  indebtedness  in 
rebuilding  the  same,  and  for  other  purposes  beneficial  to  said 
estate,  and  which  indebtedness  is  a  lien  or  incumbrance  thereon ; 
and  whereas  it  is  deemed  advantageous  to  the  undersigned  devi- 
sees as  aforesaid,  as  well  as  to  the  creditors  of  said  estate,  that 
the  same  should,  from  the  time  of  the  expiration  of  the  said 
period  of  twenty  years,  be  managed  as  a  whole,  by  some  person 
appointed  and  agreed  upon  by  the  parties  interested,  to  the 
end  that  sales  of  said  estate,  or  parts  thereof,  may  be  made  from 
time  to  time  to  meet  the  said  indebtedness,  that  said  estate 
may  in  the  meantime  be  kept  rented,  and  the  income  there- 
from applied  to  the  payment  of  the  interest  on  indebtedness, 
the  taxes,  premiums  on  insurance,  and  the  expenses  for  repairs, 
and  for  the  management  of  the  estate."  This  power  accordingly 
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authorized  Wood,  on  and  after  January  28, 1877,  to  enter  upon 
and  take  possession  of  all  the  real  estate  devised ;  to  rent  it,  and 
to  collect  the  rents,  and  also  all  arrears  of  rent  under  leases 
made  by  the  trustees  under  the  will ;  to  pay  taxes  and  assess- 
nients,  and  the  interest  and  principal  of  debts  against  the 
estate,  and  all  expenses  of  repairs,  preservation  and  manage- 
ment thereof,  and  to  borrow  money  when  necessary  for  these 
purposes;  and  to  sell  and  convey  the  whole  or  any  part  of  the 
estate  whenever  and  upon  such  terms  as  in  his  judgment 
should  be  for  the  best  interest  of  the  constituents ;  and  pro- 
vided that  it  should  be  irrevocable,  except  that  after  January 
28,  1880,  a  majority  of  them,  or,  on  giving  six  months'  notice 
in  writing,  any  one  of  them  might  "  revoke  this  power  of 
attorney  and  annul  this  agreement." 

By  reason  of  the  embarrassment  caused  by  the  financial 
panic  of  1873,  the  real  estate  depreciated  in  value,  so  that  it 
was  worth  less  than  the  sum  due  on  the  mortgage,  and  during 
the  years  1876,  1877  and  1878  the  income  was  insufficient  to 
pay  the  interest  on  the  mortgage  debt,  taxes,  insurance  and 
expenses.  The  estate  afterwards  increased  in  value  until 
1884,  when  the  income  had  become  sufficient  to  pay  annual 
expenses  and  interest  and  a  large  part  of  the  principal. 

The  testator's  debts,  and  the  legacies  given  by  the  twelfth 
and  thirteenth  clauses  of  the  will,  as  well  as  the  annuities  to 
the  testator's  sister  and  to  his  mother-in-law  under  the  seventh 
and  eighth  clauses,  were  all  duly  paid  before  1877,  those  an- 
nuitants having  died  before  that  time.  The  annuities  to  his 
widow  and  daughter  under  the  tenth  clause  were  paid  until 
the  fire  of  October,  1871,  but  were  not  paid  in  full  afterwards; 
and  his  brother  James  was  paid  more  than  his  share  of  the  in- 
come under  the  eleventh  clause. 

The  estate  was  never  divided  by  the  executors  among  the 
devisees  of  the  residue,  because  of  the  impossibility  of  making 
partition  of  the  most  valuable  lots,  or  of  selling  them,  except 
at  a  great  sacrifice. 

On  February  15,  1879,  judgments  to  the  amount  of  $6000 
were  recovered  against  James  Couch,  in  a  court  of  the  State  of 
Illinois,  on  debts  contracted  since  January  28, 1877,  and  execu- 
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tions  thereon  were  forthwith  taken  out  and  returned  unsatis- 
fied. On  February  24,  1879,  one  Sprague,  who  recovered  two 
of  those  judgments,  amounting  to  $1097.85,  brought  a  suit  in 
equity  in  that  court,  upon  which  a  receiver  was  appointed,  to 
whom,  by  order  of  that  court,  on  March  29,  1879,  Janies 
Couch  executed  a  deed  of  all  property,  equitable  interests, 
things  in  action,  and  effects,  belonging  to  him.  In  1881  and 
1882,  James  Couch's  undivided  fourth  of  the  real  estate  devised 
was  levied  on  and  sold  by  the  sheriff  on  pluries  executions  issued 
on  Sprague's  judgments  at  law. 

On  May  10,  1879,  one  Brown,  as  trustee  for  Howard  Potter, 
recovered  judgment  in  the  Circuit  Court  of  the  United  States 
against  James  Couch  for  $15,038.92  on  a  debt  contracted  in 
1874;  and,  in  1881,  caused  an  alias  execution  thereon  to  be 
levied  on  the  same  undivided  fourth,  and  purchased  the  same 
at  the  marshal's  sale  on  execution. 

On  February  9, 1881,  James  Couch  and  Elizabeth  6.  Couch, 
his  wife,  executed  a  deed  of  all  their  interest  in  that  fourth  to 
William  E.  Hale,  expressed  to  be  for  a  nominal  consideration,* 
but  the  real  consideration  for  which  was  a  contemporaneous 
agreement  between  the  wife  and  Hale,  by  which  Hale  agreed 
to  buy  up  the  judgments  existing  against  James  Couch,  and  to 
sell  the  interests  conveyed  to  him  by  the  deed,  and,  after  reim- 
bursing himself  for  his  expenses,  to  pay  one  half  of  the  pro- 
ceeds to  her,  and  hold  the  other  half  to  his  own  use.  Hale 
bought  up  the  judgments  recovered  February  15,  1879,  being 
about  one  third  of  the  judgments  against  Couch,  as  well  as 
the  title  under  the  sheriff's  sale  aforesaid ;  but  on  November 
16, 1882,  sold  them  again  to  Potter,  and  never  bought  up  any 
of  Potter's  claims,  or  paid  an3^thing  to  Elizabeth  G.  Couch. 

Ira  Couch,  the  testator's  nephew,  came  of  age  January  9, 
1869,  and  never  had  any  children.  His  interest  in  the  estate 
of  the  testator  was  conveyed  by  him,  being  insolvent,  on  Jan- 
uary 29,  1877,  to  one  Dupee,  as  trustee  for  his  creditors,  with 
authority  to  sell  at  private  sale ;  by  Dupee  on  November  26, 
1881,  to  one  Everett,  in  consideration  of  the  sum  of  $1000  paid 
by  Elizabeth  G.  Couch,  mother  of  Ira ;  by  Everett  on  November 
28, 1881,  to  her;  and  by  her,  on  February  28, 1886,  back  to  Ira. 
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On  March  9, 1885,  Caroline  E.  Johnson,  the  testator's  daugh- 
ter, conveyed  to  her  husband  all  right,  title  and  interest  she 
might  or  could  have  in  real  estate  under  the  nineteenth  clause 
of  the  v^ill.  On  July  5,  1885,  she  died,  leaving  her  husband 
and  three  children  surviving  her. 

On  July  14, 1884,  James  Couch,  Caroline  E.  Couch  and  Wil- 
liam H.  Wood,  being  the  executors  and  trustees,  and  the  first 
two  of  them  devisees  named  in  the  will,  filed  a  bill  in  equity 
in  the  state  court  to  obtain  a  construction  thereof,  to  which 
Caroline  E.  Johnson  and  her  husband  and  children,  Elizabeth 
Q.  Couch,  Potter,  Hale,  Ira  Couch,  the  judgment  creditors 
of  James  Couch  and  the  receiver  appointed  in  Sprague's  suit 
in  equity,  were  made  parties. 

On  August  4, 1884,  Potter  filed  in  the  Circuit  Court  of  the 
United  States  a  bill  for  partition  of  the  real  estate  of  the  tes- 
tator, making  all  other  parties  interested  defendants.  On 
October  23,  1884,  the  bill  for  the  construction  of  the  will,  and 
on  May  15,  1885,  the  bill  of  Sprague,  were  removed  into  that 
court.  On  August  3,  1885,  these  three  causes  were  consoli- 
dated by  order  of  the  court;  and  on  November  18,  1887,  after 
the  various  parties  had  filed  answers  stating  their  claims,  it 
was  ordered  that  each  answer  might  be  taken  and  considered 
as  a  cross  bill. 

No  question  was  made  as  to  the  share  devised  to  the  wife  by 
the  second  clause,  or  as  to  the  share  devised  to  the  daughter  and 
her  children  by  the  third  and  the  twentieth  clauses  of  the  will. 

The  claims  of  the  various  parties  to  the  shares  devised  to 
the  testator's  brother  James  by  the  fourth  clause,  and  to  the 
testator's  nephew  Ira  by  the  fifth  clause,  were  as  follows : 

Potter  claimed  the  share  of  James  under  the  judgments  and 
the  sales  on  execution  against  him. 

Hale  claimed  the  same  share  under  the  deed  to  him  from 
James  and  wife. 

James  claimed  his  share  under  the  fourth  clause  of  the  will. 

Ira  claimed  his  share  under  the  fifth  clause;  and  also 
claimed  the  share  of  James,  on  the  ground  that,  by  reason  of 
the  alienations  thereof  to  Potter  and  to  Hale,  the  devise  over 
in  the  nineteenth  clause  to  his  children  took  eifeet. 
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The  daughter's  husband  and  her  children  respectively  claimed 
the  shares  of  both  James  and  Ira,  contending  that,  by  reason 
of  the  alienations  thereof,  they  vested,  under  the  ultimate 
devise  over  in  the  nineteenth  clause,  in  the  daughter  and  her 
heirs ;  the  husband  claiming  under  his  wife's  deed  to  him ;  and 
the  children  claiming  under  the  twentieth  clause  of  the  w^ill, 
by  reason  of  her  death. 

By  the  decree,  it  was  declared  that  the  devised  estate  vested 
at  the  expiration  of  twenty  years  from  the  testator's  death, 
one  fourth  in  fee  in  the  widow,  one  fourth  in  fee  in  James, 
one  fourth  in  fee  in  Ira,  and  the  remaining  fourth  in  the 
daughter  for  life,  with  remainder  in  fee  to  her  children ;  and 
the  claims  of  Potter,  of  Hale,  and  of  the  daughter's  husband 
and  children,  to  the  shares  of  James  and  of  Ira,  and  of  Ira  to 
the  share  of  James,  were  disallowed.  Potter,  Hale,  the  daugh- 
ter's husband  and  her  children,  respectively  appealed  from  the 
disallowance  of  their  claims ;  and  James  Couch  appealed  from 
so  much  of  the  decree  as  declared  that  the  legal  title  under  the 
residuary  devises  vested  at  the  expiration  of  twenty  years 
from  the  testator's  death.  The  five  appeals  were  submitted 
together  on  printed  briefs  and  arguments. 

J/r.  Henry  B.  Mason  for  Potter. 

.    Mr.  Monroe  Z.  WiUard  for  Hale. 

Mr,  D,  K,  Tenney  for  George  B.  Johnson,  husband  of  Caro- 
line £.  Johnson. 

Mr.  ChoHea  H.  Aldrioh  for  Mrs.  Johnson's  children. 

Mr.  John  S.  Cooper  and  Mr.  John  G.  Reid  for  James  Couch 
and  Elizabeth  G.  Couch. 

Mr.  Charles  H.  Wood  for  Ira  Couch,  son  of  James. 

Mr.  WiUiam  H.  Wood  and  Mr.  C.  BeokwUh  for  the 
trustees. 
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Mr.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  matters  in  controversy  concern  those  shares  only  of  Ira 
Couch's  real  estate,  which  he  devised  to  his  brother  James  and 
to  his  nephew  Ira,  the  son  of  James. 

1 .  In  order  to  ascertain  the  nature  and  the  time  of  vesting  of 
their  interests,  it  is  important  in  the  first  place  to  determine 
the  extent  and  duration  of  the  trust  estate  of  the  executors 
and  trustees  named  in  the  will,  bearing  in  mind  the  settled 
rule  that  whether  trustees  take  an  estate  in  fee  depends  upon 
the  requirements  of  the  trust,  and  not  upon  the  insertion  of 
words  of  inheritance.  Doe  v.  Considine^  6  Wall.  458 ;  Young 
V.  BradUy,  101  U.  S.  782 ;  KirJdand  v.  Cox,  94  Illinois,  400. 

In  the  first  clause  of  the  will,  the  testator  appoints  his  wife, 
his  brother  James  and  his  brother-in-law  Wood  "executors 
and  trustees  "  of  his  will,  and  devises  and  bequeathes  to  them 
all  his  estate,  real  and  personal,  "for  the  term  of  twenty 
years,  in  trust,  and  for  the  uses  and  objects  and  purposes 
hereinafter  mentioned  and  expressed,  and  for  the  purpose  of 
enabling  them  more  fully  to  carry  into  effect  the  provisions  of 
this  will,  and  for  no  other  use,  purpose  or  object ; "  authorizes 
them  to  lease  his  real  estate  at  their  discretion,  and,  out  of 
any  surplus  funds,  to  improve  his  real  estate,  to  purchase 
other  real  estate  to  be  held  upon  the  same  trusts,  and  to  lend 
money  on  bopd  and  mortgage ;  but,  in  order  that  their  doings 
may  not  create  any  obstacle  to  the  division  of  his  real  estate 
at  the  end  of  the  twenty  years,  provides  that  they  shall  not 
make  leases,  or  lend  money  on  mortgage,  beyond  twenty 
years,  or  purchase,  or  improve  by  building,  after  sixteen  years 
from  his  death ;  and  he  also  authorizes  them  to  mortgage  real 
estate  for  the  purpose  of  rebuilding  in  case  of  destruction  by 
the  elements. 

In  the  next  four  clauses^  he  devises  and  bequeaths  to  his 
widow,  daughter,  brother  and  nephew,  respectively,  "  after  the 
expiration  of  the  trust  estate  vested  in  my  executors  and  trus- 
tees for  the  term  of  twenty  years  after  my  decease,"  one  fourth 
part  of  all  his  estate,  both  real  and  personal,  after  payment  of 
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debts  and  legacies,  which  he  charges  upon  the  real  estate.  In 
the  eleventh  clause,  he  directs  his  executors  to  pay  to  his  brother 
a  certain  part  of  the  income  ^'  until  the  final  division  of  my 
estate,  which  shall  take  place  at  the  end  of  twenty  years  after 
my  decease,  and  not  sooner."  And  in  the  twenty-first  clause 
he  declares  his  wish  that  Wood  shall  collect  the  rents  and 
have  the  general  care  and  supervision  of  the  affairs  of  the 
estate  during  the  same  period. 

These  provisions,  had  the  testator  said  nothing  more  upon 
the  subject,  might  have  been  construed  as  assuming  or  imply- 
ing that  the  trust  estate  was  to  terminate  at  the  end  of  twenty 
years  from  the  testator's  death,  without  any  act  or  conveyance 
on  the  part  of  the  trustees.  But  the  will  contains  other  pro- 
visions concerning  the  powers'and  duties  of  the  trustee,  which 
are  wholly  inconsistent  with  such  a  conclusion. 

The  sixteenth  clause  is  as  follows :  "  I  will  and  direct  that 
no  part  of  my  estate,  neither  the  real  nor  the  personal,  shall 
be  sold,  mortgaged  (except  for  building)  or  in  any  manner 
incumbered,  until  the  end  of  twenty  years  from  and  after  my 
decease,  when  it  may  be  divided  or  sold  for  the  purposes  of 
making  a  division  between  my  devisees  as  herein  directed." 
The  very  object  of  this  clause  is  to  define  when  and  for  what 
purposes  the  trustees  may  mortgage  or  may  sell  the  real  estate. 
Before  the  end  of  twenty  years,  it  is  neither  to  be  mortgaged 
(except  for  building,  as  allowed  in  the  first  clause)  nor  to  be 
sold.  At  the  end  of  the  twenty  years,  all  authority  to  mort- 
gage it  is  to  cease,  but  "  it  may  be  divided  or  sold  for  the  pur- 
poses of  making  a  division  between  my  devisees  as  herein 
directed."  This  division  or  sale  (like  all  sales  or  mortgages 
spoken  of  in  this  clause)  is  evidently  one  to  be  made  by  the 
trustees,  under  authority  derived  from  the  testator,  and  while 
the  legal  title  remains  in  them ;  not  a  judicial  division  or  sale 
for  the  purpose  of  partition,  after  the  legal  title  has  passed  to 
the  residuary  devisees. 

Again ;  in  the  eighteenth  clause,  the  testator  directs  that,  in 
the  event  of  any  of  the  legatees  or  annuitants  being  alive  at 
the  end  of  twenty  years  after  his  death,  there  shall  be  a  divis- 
ion of  all  his  estate  at  that  time,  ^^  anything  herein  contained 
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to  the  contrary  notwithstanding ; "  and  that  "  in  such  case  my 
executors,  in  making  division  of  the  said  estate,  shall  appor- 
tion each  legacy  or  annuity  on  the  estate  assigned  to  my  devi- 
sees, who  are  hereby  charged  with  the  payment  of  the  same 
according  to  the  apportionment  of  my  said  executors."  This 
clause  puts  beyond  doubt  the  intention  of  the  testator,  not 
only  that  the  division  of  his  estate,  and  the  assignment  and 
conveyance  of  the  several  shares  to  each  devisee,  shall  be 
made  by  his  executors,  but  that  the  question  which  share 
shall  be  charged  with  the  payment  of  any  legacy  or  annuity 
shall  depend  upon  the  act  of  the  executors  in  making  the 
division  among  the  devisees. 

Although,  at  the  expiration  of  twenty  years  from  the  testa- 
tor's death,  all  the  legacies  anc^  annuities  to  others  than  the 
residuary  devisees  had  in  fact  been  paid,  yet  the  duty  still 
remained  in  the  executors  and  trustees  to  make  a  division,  by 
sale  if  necessary.'  •Under  the  circumstances  of  this  case,  it  was 
impracticable  to  make  the  division,  either  by  the  partition  of 
the  lands  themselves,  or  by  selling  them  and  distributing  the 
proceeds,  immediately  upon  the  expiration  of  the  twenty 
years;  and  until  a  division  was  made,  in  one  form  or  the 
other,  by  the  executors  and  trustees,  the  legal  title  must  re- 
main in  them.  The  sale  and  conveyance  by  them,  whether 
directly  to  the  residuary  devisees,  or  to  third  persons  for  the 
purpose  of  paying  the  proceeds  to  those  devisees,  was  not  in 
the  exercise  of  a  power  over  an  estate  vested  in  other  persons, 
but  was  for  the  purpose  of  terminating  an  estate  vested  in  the 
executors  and  trustees  themselves,  by  conveying  it  to  others. 

The  twentieth  clause,  by  which  the  daughter's  share,  in  case 
of  her  marriage,  is  to  be  conveyed  at  the  expiration  of  the 
twenty  years  by  the  trustees  named  in  the  wiU  to  trustees  for 
the  benefit  of  herself  and  her  children,  and  the  twenty-second 
clause,  by  which  the  share  of  the  widow,  in  cas^  of  her  marry- 
ing again,  is  to  be  held  by  the  executors  and  trustees  in  trust  for 
her,  are  also  worthy  of  notice  in  this  connection,  although  they 
might  not,  standing  alone,  affect  the  time  of  vesting  of  the 
legal  titliB  in  the  shares  of  the  brother  and  the  nephew.  Well- 
ford  V.  Smjd&r,  187  U.  S.  521. 
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There  can  be  no  doubt  that  all  the  powers  conferred,  and 
all  the  trusts  imposed,  were  annexed  to  the  oflBce  of  executors, 
and  not  to  a  distinct  office  of  trustees.  And,  taking  the  whole 
will  together,  it  is  quite  clear  that  the  legal  title  of  the  executors 
and  trustees  did  not  absolutely  terminate  upon  the  expiration  of 
twenty  years  from  the  death  of  the  testator,  because  it  was  nec- 
essary, for  the  purpose  of  enabling  them  to  execute  the  trusts 
and  to  carry  out  the  provisions  of  the  will,  that  the  legal  title 
should  be  and  continue  in  them  until  they  had,  by  sale  or  other- 
wise, settled  the  estate,  and  conveyed  to  the  devisees  severally 
their  shares  in  the  estate  or  its  proceeds.  The  testator  doubt- 
less intended  that  after  the  expiration  of  the  twenty  years  the 
estate  should  cease  to  be  held  and  managed  by  his  executors 
and  trustees  as  a  whole,  and  should  be  divided  into  four  parts 
to  be  held  in  severalty  by  or  for  his  residuary  devisees.  But 
he  intended,  and  expressly  provided,  that  the  division  should 
be  made  by  his  executors  and  trustees;  ajid  therefore  their 
trust  estate  could  not  terminate  until  they  had  made  the  divi- 
sion and  conveyed  the  shares.  Mc Arthur  v.  Scott^  113  U.  S. 
340,  377;  KirJdand  v.  Cox^  94  Illinois,  400;  Perry  on  Trusts, 
§§  305,  315,  320.  Whether,  in  case  of  unreasonable  delay  on 
their  part  to  make  the  division,  a  court  of  equity  might  have 
compelled  them  to  do  so,  is  a  question  not  presented  by  this 
record. 

The  decision  of  the  Supreme  Court  of  Illinois  in  KirJdand 
•«  V.  CoXy  above  cited,  is  much  in  point.  In  that  case,  the  testator 
devised  and  bequeathed  all  his  estate,  real  and  personal,  to  trus- 
tees, to  control  and  manage  it,  and  to  make  such  disposition  of 
it  as  should  in  their  judgment  increase  its  value ;  to  pay  to  his 
daughter  such  instalments  as  they  should  deem  sufficient  for 
her  support  until  she  reached  the  age  of  thirty-five  years,  and 
then  to  convey  the  estate  to  her  in  fee ;  authorizing  them,  how- 
ever, if  she  should  be  then  married  to  a  man  whom  they 
thought  unworthy,  to  continue  to  hold  the  title  in  trust  dur- 
ing his  life;  and  further  providing  that,  if  she  died  without 
issue,  the  whole  estate,  after  paying  certain  legacies,  should 
"  be  divided  equally  between "  three  charitable  corporations. 
It  was  held  that  the  powers  conferred  on  the  trustees  implied 
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a  power  to  sell  the  lands  and  convert  them  into  money  or 
interest-bearing  securities ;  and,  therefore,  that  the  trustees  took 
and  held  the  title  in  fee  simple,  notwithstanding  the  death  of 
the  daughter  before  reaching  the  age  of  thirty-five  years,  the 
court  saying:  "The  power  implied  to  sell  is  to  sell  the  whole 
title  —  and  to  this  is  essential  the  power  to  convey  that  title, 
requiring,  as  a  condition  precedent,  a  fee  simple  estate  in  the 
trustees.  The  property  is  devised  to  the  trustees  to  sell  and 
convey  if  they  deem  it  advisable,  or  to  hold  and  control  until 
it  is  to  be  transferred  as  directed ;  and  in  the  contingency  that 
has  arisen,  it  was  intended  that  it  should  be  the  duty  of  the 
trustees  to  make  the  equal  division  of  the  property  between 
the  corporations  designated  and  convey  it  accordingly  —  for 
the  grant  to  these  corporations  is  in  severalty,  and  not  as 
tenants  in  common,  and  their  title  must  necessarily  rest  on 
the  conveyance  of  the  trustees."     94  Illinois,  415. 

The  cases  cited  against  this  conclusion  differ  widely  from 
the  case  at  bar.  The  two  most  relied  on  were  Minors  v.  Batti- 
soTiy  1  App.  Gas.  428,  in  which  the  facts  were  very  peculiar, 
and  there  was  much  diversity  of  opinion  among  the  judges 
before  whom  it  was  successively  brought;  and  Manice  v. 
Manice^  43  N.  Y.  303,  in  which  the  construction  adopted  was 
the  only  one  consistent  with  the  validity  of  the  will  under  the 
statutes  of  New  York. 

2.  From  this  view  of  the  nature  and  duration  of  the  estate  of 
the  trustees,  it  necessarily  follows  that  by  the  terms  of  the 
fourth  and  fifth  clauses  of  the  will,  devising  and  bequeathing 
to  the  testator's  brother  and  nephew,  respectively,  "  after  the 
expiration  of  the  trust  estate  vested  in  my  executors  and  trus- 
tees," "  one  fourth  part  of  all  my  estate,  both  real  and  per- 
sonal," (after  the  payment  of  debts  and  legacies,  which  he 
charged  upon  the  real  esthete,)  no  legal  title  in  any  specific  part 
of  the  estate,  and  no  right  of  possession,  vested  in  either  of  them, 
until  the  trustees  had  divided  the  estate  and  conveyed  to  each 
of  them  one  fourth  of  the  estate  or  of  the  proceeds  of  its  sale ; 
but,  on  well  settled  principles,  an  equitable  estate  in  fee  in  one 
fourth  of  the  residue  of  the  testator's  whole  property  vested  in 
the  brother  and  in  the  nephew  respectively  from  the  death  of 
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the  testator.  Cropley  v.  Cooper^  19  Wall.  167 ;  Mc Arthur  v. 
Scott,  113  U.  S.  340,  378,  380;  Phipp%  v.  Ackers,  9  CI.  &  Fin. 
583 ;  ^yest(ylx  v.  Weston,  125  Mass.  268 ;  NicoU  v.  Scott,  99 
Illinois,  529 ;  Scofidd  v.  Olcott,  120  Illinois,  362. 

To  the  suggestion  that  the  will  violated  the  rule  against  per- 
petuities, which  prohibits  the  tying  up  of  property  beyond  a 
life  or  lives  in  being  and  twenty-one  years  afterwards,  it  is  a 
sufficient  answer  that  after  twenty  years  from  the  death  of 
the  testator,  and  after  the  death  of  the  widow  and  daughter, 
(if  not  before,)  the  title,  legal  and  equitable,  in  the  whole 
estate  would  be  vested  in  persons  capable  of  conveying  it. 
Waldo  V.  Cummings,  45  Illinois,  421 ;  Lunt  v.  Lunt,  108  Illi- 
nois, 307. 

3.  Nor  is  the  estate  of  the  residuary  devisees  affected  by  the 
nineteenth  clause  of  the  will,  which  is  in  these  words:  "It  is 
my  ^vill  that  my  trustees  aforesaid  shall  pay  the  several  gifts, 
legacies,  annuities  and  charges  herein  to  the  persons  named  in 
this  will,  and  that  no  creditors  or  assignees  or  purchasers  shall 
be  entitled  to  any  part  of  the  bounty  or  bounties  intended  to 
be  given  by  me  herein  for  the  personal  advantage  of  the  per- 
sons named  ;  and  therefore  it  is  my  will  that,  if  either  of  the 
devisees  or  legatees  named  in  my  will  shall  in  any  way  or 
manner  cease  to  be  personally  entitled  to  the  legacy  or  devise 
made  by  me  for  his  or  her  benefit,  the  share  intended  for  such 
devisee  or  legatee  shall  go  to  his  or  her  children,  in  the  same 
manner  as  if  such  child  or  children  had  actually  inherited  the 
same,  and,  in  the  event  of  such  person  or  persons  having  no 
children,  then  to  my  daughter  and  her  heirs." 

The  devise  over  in  this  clause  cannot,  indeed,  by  reason  of 
the  words  "gifts,  legacies,  annuities  and  charges,"  and  "  bounty 
or  bounties,"  in  the  preamble,  be  confined  to  the  legacies  and 
annuities  given  by  the  testator  and  tsharged  on  his  real  estate 
by  clauses  six  to  thirteen  inclusive,  and  by  clause  eighteen. 
So  to  hold  would  be  utterly  to  disregard  the  comprehensive 
and  decisive  words,  "  devisees  or  legatees,"  "  legacy  or  de- 
vise," and  "share  intended  for  such  devisee  or  legatee,"  by 
which  the  testator  clearly  manifests  his  intention  that  the 
devise  over  shall  attach  to  the  shares  of  his  real  estate  devised 
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to  his  widow,  daughter,  brother  and  nephew,  respectively,  by 
clauses  two,  three,  four  and  five,  except  so  far  as  its  effect 
upon  the  shares  of  the  daughter  and  the  widow  may  be  modi- 
fied by  the  trusts  created  for  their  benefit  by  clauses  twenty 
and  twenty-two. 

The  testator  having  declared  his  will  that  the  devises  of 
the  shares  shall  be  ^^  for  the  personal  advantage  of "  the  de- 
visees, and  that  '^  no  creditors  or  assignees  or  purchasers  shall 
be  entitled  to  any  part,"  and  having  directed  the  devise  over 
to  take  effect  '^  if  either  of  the  devisees  shall  in  any  way  or 
manner  cease  to  be  personally  entitled  to  the  devise  made  for 
his  benefit,"  the  devise  over  of  the  shares  of  the  brother  and 
the  nephew,  if  valid,  would  take  effect  upon  any  alienation  by 
the  first  devisee,  whether  voluntary  or  involuntary,  by  sale 
and  conveyance,  by  levy  of  execution,  by  adjudication  of 
bankruptcy,  or  otherwise ;  or,  at  least,  upon  any  such  alienation 
before  his  vested  equitable  estate  became  a  legal  estate  after 
the  expiration  of  the  twenty  years. 

fiut  the  right  of  alienation  is  an  inherent  and  inseparable 
quality  of  an  estate  in  fee  simple.  In  a  devise  of  land  in  fee 
simple,  therefore,  a  condition  against  all  alienation  is  void, 
because  repugnant  to  the  estate  devised.  Lit.  §  360 ;  Co. 
Lit.  206  b,  223  a ;  4  Kent  Com.  131 ;  McDonogh  v.  Murdoch^ 
15  How.  367,  373,  375,  412.  For  the  same  reason,  a  limita- 
tion over,  in  case  the  first  devisee  shall  alien,  is  equally  void, 
whether  the  estate  be  legal  or  equitable.  Howard  v.  Carusi^ 
109  U.  S.  725;  Ware  v.  Cann,  10  B.  &  C.  433;  Shaw  v.  Ford, 
7  Ch.  D.  669;  In  re  Dugdale,  38  Ch.  D.  176;  Corbett  v.  Cor- 
belt,  13  P.  D.  136;  Steib  y.  Whitehead,  111  Illinois,  247,  251; 
KeUey  v.  Meins,  135  Mass.  231,  and  cases  there  cited.  And  on 
principle,  and  according  to  the  weight  of  authority,  a  restriction, 
whether  by  way  of  condition  or  of  devise  over,  not  forbidding 
alienation  to  particular  persons  or  for  particular  purposes  only, 
but  against  any  and  all  alienation  whatever  during  a  limited 
time,  of  an  estate  in  fee,  is  likewise  void,  as  repugnant  to  the 
estate  devised  to  the  first  taker,  by  depriving  him  during  that 
time  of  the  inherent  power  of  alienation.  Roosevelt  v.  Thur- 
man,  1  Johns.  Ch.  220 ;  Mandlebaum  v.  McDonelly  29  Michigan, 


316  OCTOBER  TERM,  1890. 

Opinion  of  the  Court. 

77;  Anderson  v.  Cary^  36  Ohio  St.  506 ;  Twitty  v.  Camp^  Phil. 
Eq.  (No.  Car.)  61 ;  In  re  Rosher,  26  Ch.  D.  801. 

The  cases  most  relied  on,  es  tending  to  support  a  different 
conclusion,  are  two  decisions  of  this  court,  not  upon  devises  of 
real  estate,  but  upon  peculiar  bequests  of  slaves,  at  times  and 
places  at  which  they  were  considered  personal  property.  Smith 
V.  Bell^  6  Pet.  68;  WiMiarm  v.  Aah^  1  How.  1. 

In  Smith  V.  £eU^  the  general  doctrine  was  not  denied  ;  and 
the  decision  turned  upon  the  construction  of  the  words  of  a 
will  by  which  a  Virginia  testator  bequeathed  all  his  personal 
estate  (consisting  mostly  of  slaves)  to  his  wife  "  to  and  for  her 
own  use  and  benefit  and  disposal  absolutely;  the  remainder 
of  said  estate,  after  her  decease,  to  be  for  the  use  of  "  his  son. 
This  was  held  to  give  the  son  a  vested  remainder,  upon 
grounds  summed  up  in  two  passages  of  the  opinion,  delivered 
by  Chief  Justice  Marshall,  as  follows^:  "  The  limitation  in  re- 
mainder shows  that,  in  the  opinion  of  the  testator,  the  previ- 
ous words  had  given  only  an  estate  for  life.  This  was  the 
sense  in  which  he  used  them."  6  Pet.  76. .  "  The  limitation 
to  the  son  on  the  death  of  the  wife  restrains  and  limits  the 
preceding  words  so  as  to  coniSne  the  power  of  absolute  dispo- 
sition, which  they  purport  to  confer  of  the  slaves,  to  such  a 
disposition  of  them  as  may 'be  made  by  a  person  having  only 
a  life  estate  in  them."     6  Pet.  84. 

In  Williams  v.  Ash^  a  Maryland  testatrix  bequeathed  to 
her  nephew  all  her  negro  slaves,  naming  them,  "  provided  he 
shall  not  carry  them  out  of  the  State  of  Maryland,  or  sell  them 
to  any  one ;  in  either  of  which  events  I  will  and  devise  the  said 
negroes  to  be  free  for  life."  One  of  the  slaves  was  sold  by 
the  nephew,  and,  upon  petition  against  the  purchaser,  was 
adjudged  to  be  free.  As  stated  by  Chief  Justice  Taney,  in 
delivering  the  opinion  of  the  court,  and  recognized  in  the  stat- 
ute of  Maryland  of  1809,  c.  171,  therein  cited,  "  By  the  laws 
of  Maryland,  as  they  stood  at  the  date  of  this  will,  and  at  the 
time  of  the  death  of  the  testatrix,  any  person  might,  by  deed 
or  last  will  and  testament,  declare  his  slave  to  be  free  after 
any  given  period  of  service,  or  at  any  particular  age,  or  upon 
the  performance  of  any  condition,  or  on  the  event  of  any  con- 
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tingency."  1  How.  13;  3  Kilty's  Laws.  The  condition  or 
contingency,  forbidding  the  slaves  to  be  sold  or  carried  out  of 
the  State,  was,  as  applied  to  that  peculiar  kind  of  property,  a 
humane  and  reasonable  one.  The  decision  really  turned  upon 
the  local  law,  and  appears  to  have  been  so  understood  by  the 
Court  of  Appeals  of  the  State  in  Steicart  v.  Williams,  3  Mary- 
land, 425.  Chief  Justice  Taney,  indeed,  going  beyond  what 
was  needful  for  the  ascertainment  of  the  rights  of  the  parties, 
added:  "But  if,  instead  of  giving  freedom  to  the  slave,  he 
had  been  bequeathed  to  some  third  person,  in  the  event  of  his 
being  sold  or  removed  out  of  the  State  by  the  first  taker,  it  is 
evident  upon  common  law  principles  that  the  limitation  over 
would  have  been  good,"  citing  Doe  v.  Ilawke,  2  East,  481.  But 
the  case  cited  concerned  an  assignment  of  a  leasehold  interest 
only,  and  turned  upon  the  construction  of  its  particular  words, 
no  question  of  the  validity  of  the  restriction  upon  alienation 
being  suggested  by  counsel  or  considered  by  the  court ;  and 
the  dictum  of  Chief  Justice  Taney,  if  applied  to  a  conditional 
limitation  to  take  effect  on  any  and  all  alienation,  and  attached 
to  a  bequest  of  the  entire  interest,  legal  or  equitable,  even  in 
personalty,  is  clearly  contrary  to  the  authorities.  Bradley  v. 
PeioDotOy  3  Ves.  Jr.  324 ;  S.  C.  Tudor's  Leading  Cases  on  Prop- 
erty (3d  ed.)  968,  and  note ;  In  re  Dugdale,  38  Ch.  D.  176 ; 
Corbett  v.  Corhett,  13  P.  D.  136;  Steib  v.  White/iead,  111  111. 
247,  251 ;  Zovett  v.  GiUender,  35  N.  Y.  617. 

The  case  at  bar  presents  no  question  of  the  validity  of  a 
proviso  that  income  bequeathed  to  a  person  for  life  shall  not 
be  liable  for  his  debts,  such  as  was  discussed  in  NidioU  v. 
L&oy,  5  Wall.  433,  in  Nichols  v.  Eaton,  91  U.  S.  716,  and  in 
Spindle  v.  Shreve,  111  U.  S.  542.  In  Steii  v.  WJntehead, 
above  cited,  the  Supreme  Court  of  Illinois,  while  upholding  the 
validity  of  such  a  proviso,  said:  "We  fully  recognize  the  gen- 
eral proposition  that  one  cannot  make  an  absolute  gift  or 
other  disposition  of  property,  particularly  an  estate  in  fee,  and 
yet  at  the  same  time  impose  such  restrictions  and  limitations 
upon  its  use  and  enjoyment  as  to  defeat  the  object  of  the  gift 
itself,  for  that  would  be,  in  effect,  to  give  and  not  to  give,  in 
the  same  breath.     Nor  do  we  at  all  question  the  general  prin- 
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ciple  that,  upon  the  absolute  transfer  of  an  estate,  the  grantor 
cannot,  by  any  restrictions  or  limitations  contained  in  the  in* 
strument  of  transfer,  defeat  or  annul  the  legal  consequences 
which  the  law  annexes  to  the  estate  thus  transferred.  If,  for 
instance,  upon  the  transfer  of  an  estate  in  fee,  the  conveyance 
should  provide  that  the  estate  thereby  conveyed  should  not 
be  subject  to  dower  or  curtesy,  or  that  it  should  not  descend 
to  the  heirs  general  of  the  grantee  upon  his  dying  intestate, 
or  that  the  grantee  should  have  no  power  of  disposition  over 
it,  the  provision,  in  either  of  these  cases,  would  clearly  be 
inoperative  and  void,  because  the  act  or  thing  forbidden  is  a 
right  or  incident  which  the  law  annexes  to  every  estate  in  fee 
simple,  and  to  give  effect  to  such  provisions  would  be  simply 
permitting  individuals  to  abrogate  and  annul  the  law  of  the 
State  by  mere  private  contract.  This  cannot  be  done."  Ill 
111.  251. 

The  restraint,  sought  to  be  imposed  by  the  nineteenth  clause, 
upon  any  alienation  by  the  brother  or  by  the  nephew  of  the 
share  devised  to  him  in  fee,  being  void  for  repugnancy,  it  fol- 
lows that  upon  such  alienation,  or  upon  an  attempt  to  alienate, 
his  estate  was  not  defeated,  and  no  title  passed  under  the 
devise  over,  either  to  the  nephew  in  the  share  of  the  brother, 
or  to  the  daughter  or  her  children  in  the  share  of  the  brother 
or  of  the  nephew,  and  therefore  nothing  passed  by  the 
daughter's  deed  to  her  husband. 

For  the  reasons  already  stated,  the  appeal  of  the  nephew,  Ira 
Couch,  from  so  much  of  the  decree  below,  as  declared  the  legal 
title  under  the  residuary  devises  to  have  vested  at  the  expiration 
of  twenty  years  from  the  testator's  death,  is  well  taken ;  and  the 
equitable  estate  in  fee  in  one  fourth  of  the  residue  of  the  tes- 
tator's property,  having  vested  in  Ira  Couch  from  the  death  of 
the  testator,  passed  by  his  deed  of  assignment  to  Dupee,  and 
by  mesne  conveyances  back  to  him. 

The  various  alienations  of  the  share  of  the  brother,  James 
Couch,  require  more  consideration. 

4.  The  appellant  Potter  claims  the  share  of  James  Couch 
under  proceedings  against  him  by  his  creditors,  at  law  and  in 
equity,  the  effect  of  which  depends  upon  the  statutes  of  Illinois. 


POTTER   V.   COUCH.  319 

Opinion  of  the  Court. 

As  we  have  already  seen,  the  legal  title  in  fee  was  vested  in 
the  trustees,  not  under  a  passive,  simple  or  dry  trust,  with  no 
duty  except  to  convey  to  the  persons  ultimately  entitled ;  but 
under  an  active  trust,  requiring  the  continuance  of  the  legal 
title  in  the  trustees  to  enable  them  to  perform  their  duties; 
and  until  the  trustees  had  divided  the  property,  either  by  con- 
veying the  lands  to  the  residuary  devisees,  or  by  selling  them 
and  distributing  the  proceeds  among  those  devisees,  James 
Couch  had  only  an  equitable  interest  in  the  testator's  whole 
estate,  and  no  title  in  any  specific  part  of  his  property,  real  or 
personal.  Such  being  the  facts,  it  is  quite  clear  that  the  trust 
was  not  executed,  so  as  to  vest  the  legal  title  in  him,  by 
the  statute  of  uses  of  Illinois.  Kurd's  Eev.  Stat.  1877,  c.  80, 
§  3 ;  Meacham  v.  Steele^  93  Illinois,  135 ;  Kellogg  v.  Ilale^  108 
Illinois,  164. 

It  is  equally  clear  that  such  an  equitable  interest  was  not 
an  estate  on  which  a  judgment  at  law  would  be  a  lien,  or  an 
execution  at  law  could  be  levied,  under  the  Illinois  statute  of 
judgments  and  executions,  although  the  term  "real  estate," 
as  used  in  that  statute,  is  declared  to  include  "lands,  tene- 
ments, hereditaments  and  all  legal  and  equitable  rights  and 
interests  therein  and  thereto."  Kurd's  Kev.  Stat.  c.  77,  §§  1, 
3,  10;  Brandies  v.  Cochrane^  112  U.  S.  344;  Baker  v.  Copen- 
larger,  15  Illinois,  103  ;  Thomas  v.  Eckard,  88  Illinois,  593 ; 
Howard  Y.  Peavey,  128  Illinois,  430. 

By  the  chancery  act  of  Illinois,  "  whenever  an  execution 
shall  have  been  issued  against  the  property  of  a  defendant,  on 
a  judgment  at  law  or  equity,  and  shall  have  been  returned 
unsatisfied,  in  whole  or  in  part,  the  party  suing  out  such  exe- 
cution may  file  a  bill  in  chancery  against  such  defendant,  and 
any  other  person,  to  compel  the  discovery  of  any  property,  or 
thing  in  action,  belonging  to  the  defendant,  and  of  any  prop- 
erty, money,  or  thing  in  action,  due  to  him,  or  held  in  trust 
for  him,  and  to  prevent  the  transfer  of  any  such  property, 
money  or  thing  in  action,  or  the  payment  or  delivery  thereof 
to  the  defendant;  except  when  such  trust  has  in  good  faith 
been  created  by,  or  the  fund  so  held  in  trust  has  proceeded 
from,  some  person  other  than  the  defendant  himself."  Kurd's 
Rev.  Stat.  c.  22,  §  49. 
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This  statute,  as  has  been  adjudged  by  this  court,  establishes 
a  rule  of  property,  and  not  of  procedure  only;  and  applies 
to  all  cases  where  the  creditor,  or  his  representative,  is  obliged, 
by  the  nature  of  the  interest  sought  to  be  reached,  to  resort 
to  a  court  of  equity  for  relief,  as  he  must  do  in  all  cases  where 
the  legal  title  is  in  trustees,  for  the  purpose  of  serving  the 
requirements  of  an  active  trust,  and  where,  consequently,  the 
creditor  has  no  lien,  and  can  acquire  none,  at  law,  but  obtains 
one  only  by  filing  a  bill  in  equity  for  that  purpose.  The 
words  "  in  trust,"  as  used  in  the  exception  or  proviso,  cannot 
have  a  more  restricted  meaning  than  the  same  words  in  the 
enacting  clause.  Spindle  v.  Shreve^  111  U.  S.  542,  546,  547; 
WiUiams  v.  Thorne,  70  N.  Y.  270,  277 ;  Hardenburg  v.  Blair, 
3  Stew.  (30  K  J.  Eq.)  645,  666. 

As  the  only  title  of  James  Couch  in  the  property  devised 
was  an  equitable  interest  which  could  not  lawfully  have  been 
taken  on  execution  at  law  against  hijn,  and  as  the  trust  was 
an  active  trust,  "  in  good  faith  created  by,"  and  "  the  fund 
so  held  in  trust  proceeded  from,"  the  testator,  "a  person  other 
than  the  defendant  himself,"  the  letter  and  the  spirit  of  the 
statute  alike  require  that  this  equitable  interest  should  not  be 
charged  for  his  debts. 

It  follows  that  neither  the  judgments  and  executions  at  law, 
nor  the  suits  in  equity,  against  James  Couch,  gave  any  lien  or 
title  to  his  creditors ;  and  that  the  deed  from  him  to  a  receiver 
was  wrongly  ordered  by  the  state  court  in  which  one  of  the 
suits  was  commenced,  and  was  rightly  set  aside  by  the  Cir- 
cuit Court  since  the  removal  of  that  suit. 

5.  The  appellant  Hale  claims  the  share  of  James  Couch 
under  a  deed  from  him  and  his  wife.  The  interest  conveyed 
by  that  deed  being  an  equitable  interest  only,  Hale  requires 
the  aid  of  a  court  of  equity  to  perfect  his  title,  and  would  have 
to  seek  it  by  cross  bill,  but  for  the  order  of  the  Circuit  Court 
that  each  answer  should  be  taken  as  a  cross  bill.  The  real 
consideration  of  that  conveyance  was  an  agreement  by  which 
Hale  promised  to  buy  up  the  existing  judgments  against  James 
Couch,  to  sell  the  interest  conveyed  by  the  deed  of  James  and 
wife,  and  to  pay  to  the  wife  one  half  of  the  net  proceeds.     In 
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fact,  he  bought  up  some  of  the  judgments  only,  and  sold  those 
again,  and  never  performed  his  agreement  in  this  or  any  other 
particular.  Consequently,  he  is  not  entitled  to  the  affirmative 
interposition  of  a  court  of  equity  to  obtain  the  interest  included 
in  the  deed.     Towle  v.  Ambsy  123  Illinois,  410. 

6.  It  remains  only  to  consider  the  contention  that  by  the 
instrument  of  January  8, 1877,  the  devisees  entered  into  an 
agreement  by  which  they  took  the  whole  estate  as  tenants  in 
common,  and  rendered  any  division  unnecessary,  and  therefore 
all  the  duties  of  the  trustees  ended,  and  the  legal  title  vested 
in  the  residuary  devisees,  at  the  expiration  of  the  twenty 
years.  Undoubtedly,  those  interested  in  property  held  in 
trust,  and  ultimately  entitled  to  the  entire  proceeds,  may  elect 
to  take  the  property  in  its  then  condition,  and  to  hold  it  as 
tenants  in  common ;  but  the  acts  showing  an  intention  so  to 
take  must  be  unequivocal,  and  must  be  concurred  in  by  all  the 
parties  interested.  Young  v.  Bradley^  101  U.  S.  782 ;  Baker 
V.  Copenbarger^  15  Illinois,  103;  Ridg&way  v.  Underwoody 
67  Illinois,  419 ;  1  Jarman  on  Wills  (4th  ed.)  598-602.  In 
the  present  case,  the  instrument  in  question  cannot  have  this 
effect,  for  two  reasons :  In  the  first  place,  it  manifested  no 
intention  to  alter  in  any  way  the  existing  titles  of  the  residuary 
devisees,  either  as  being  legal  or  equitable,  or  as  being  in  sev- 
eralty or  in  common ;  but  was  simply  a  power  of  attorney,  the 
object  of  which  was  to  continue  Wood's  management  of  the 
estate  as  a  whole,  as  under  the  twenty-first  clause  of  the  will. 
In  the  next  place,  the  instrument  was  not  executed  by  or  in 
behalf  of  all  the  parties  in  interest,  inasmuch  as  it  was  not 
executed  by  any  one  authorized  to  affect  the  share  devised  for 
the  daughter's  benefit  for  life,  and  to  her  children  or  appointees 
after  her  death.  By  the  clear  terms  of  the  twentieth  clause  of 
the  will,  neither  the  daughter  nor  her  husband  had  any 
authority  to  do  this ;  and  her  trustees  had  no  power  over  her 
share  until  it  had  been  conveyed  or  set  apart  to  them  by  the 
trustees  under  the  will ;  and  if  the  trustees  under  the  will  were 
duly  constituted  trustees  for  her  and  for  her  children  (which 
is  disputed)  they  had  no  greater  power  in  this  respect,  before 
the  estate  was  divided,  than  distinct  trustees  would  have  had. 

VOL.  CXLI — 21 
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The  result  is,  that  the  decree  of  the  Circuit  Court  must  be 
affirmed  in  all  respects,  except  that  the  declaration  therein  as 
to  the  time  when  the  legal  estate  of  the  rjesiduary  devisees 
vested  must  be  modified  in  accordance  with  the  opinion  of  this 
court. 

This  conclusion,  by  which  the  brother  and  the  nephew  take 
the  shares  originally  devised  to  them,  carries  out  the  intention 
of  the  testator,  though  probably  not  by  the  same  steps  that  he 
contemplated. 

Decree  accordingly:  the  appellants  m  each  appeal^  except 
James  Conchy  to  pay  one  fourth  of  the  costSj  induding  the 
cost  of  printing  the  record, 

Mr.  Justice  Brewer  and  Mr.  Justice  Brown  took  no  part 
in  the  decision  of  this  case. 
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No  Dumber.    Sabmitted  October  16, 1891.  —  Deeided  October  10, 1801. 

A  writ  of  mandamus  does  not  lie  from  this  court  to  the  Judges  of  the  Su- 
preme Court  of  a  State,  directing  them  to  restore  to  office  an  attorney 
and  counsellor  whom  that  court  had  disbarred,  and  to  vacate  the  order  of 
disbarment. 

This  was  a  petition  for  leave  to  £Qe  an  application  for  a 
writ  of  mandamus.  The  averments  in  the  petition,  upon 
which  the  prayer  was  founded,  are  sufficiently  set  forth  in  the 
opinion  of  the  court. 

Mr.  B,  W.  Perkins^  on  behalf  of  the  petitioner,  presented  the 
petition,  together  with  a  .brief  by  him  in  support  of  it. 

Me.  Justiob  Field  delivered  the  opinion  of  the  court. 

It  appears  from  the  petition  of  the  applicant,  which  he  asks 
leave  to  file,  that  he  has  been  disbarred  from  the  practice  of 
law  as  an  attorney  and  counsellor  in  the  courts  of  Colorado 
by  order  of  the  Supreme  Court  of  that  State,  and  he  prays  for 
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u  writ  of  mandamus  from  this  court  commanding  the  judges 
of  that  court  to  restore  him  to  his  office  and  to  vacate  the 
order  of  disbarment. 

The  ground  of  the  disbarment,  as  shown  by  the  petition  and 
the  opinion  of  the  Supreme  Court  of  Colorado,  to  which  it 
refers,  was  vituperative  and  denunciatory  language  used  by 
the  applicant  in  the  pleadings  in  a  suit  brought  in  the  Circuit 
Court  of  the  United  States  respecting  the  conduct  of  a  judge 
of  the  Superior  Court  of  the  city  of  Denver,  Colorado,  in  certain 
proceedings  had  before  him,  and  respecting  the  conduct  of 
counsel  therein,  amounting  to  charges  of  corruption  and  bribery 
on  their  part  in  that  suit,  which  the  Supreme  Court  of  the 
State  found  to  be  unwarranted  by  any  evidence  and  prompted 
by  the  malice  of  the  applicant.  That  court,  so  far  as  the 
charges  against  the  judge  of  the  Superior  Court  were  con- 
cerned, evidently  proceeded  upon  the  opinion  that  the  obliga- 
tion of  attorneys  and  counsellors  imposed  upon  them  from 
their  office  was,  among*  other  things,  to  observe  at  all  times, 
both  in  their  manner  and  language,  the  respect  due  to  courts 
of  justice  and  judicial  officers ;  and  that  insulting  and  defam- 
atory language,  prompted  by  malice,  respecting  their  conduct 
in  court,  was  a  breach  of  that  obligation,  for  which  they  could 
properly  be  disbarred.  It  declared  that  the  attorney's  privi- 
lege does  not  permit  him  to  enter  the  courts  and  spread  upon 
the  judicial  records  charges  of  a  shocking  and  felonious  char- 
acter airainst  brother  attorneys,  and  against  judfires  en^i?ed 
in  the  ^ministration  of  justiL,  upon  mere  iimors  co^ 
with  facts  which  should  of  themselves  create  no  suspicion  of 
official  corruption  in  a  just  and  fair  mind.  The  applicant 
affirms  that  the  order  of  disbarment  was  unwarranted,  arbi- 
trary, tyrannical  and  oppressive,  and  asks  the  interposition  of 
this  court  by  mandamus  for  his  relief. 

We  cannot  give  him  the  aid  he  seeks  by  that  writ,  what- 
ever may  be  the  ground  upon  which  the  state  court  proceeded, 
and  in  whatever  light  its  action  may  be  regarded.  A  writ  of 
mandamus  can  only  be  issued  from  this  court  in  aid  of  its 
appellate  jurisdiction,  except  in  a  few  enumerated  cases,  not 
embracing  the  one  before  us.     The  Judiciary  Act  of  1789, 
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adopted  at  the  first  session  of  Congress,  after  declaring  that 
the  Supreme  Court  should  have  appellate  jurisdiction  from  the 
Circuit  Courts  and  courts  of  the  several  States,  in  certain  cases, 
provided  that  it  should  have  power  to  issue  writs  of  manda- 
mus in  cases,  warranted  by  the  principles  and  usages  of  law, 
"  to  any.  courts  appointed,  or  persons  holding  office,  under  the 
authority  of  the  United  States."  And  the  Revised  Statutes 
(§  688)  re^nacted  this  provision  in  a  modified  form,  without 
removing  the  limitation  as  to  the  courts  to  which  and  the 
officers  to  whom  it  may  issue.  If  the  applicant  has  any 
remedy  in  this  court  for  his  alleged  grievance,  upon  which  we 
express  no  opinion,  it  must  be  sought  in  another  way. 

Motion  denied, 

Mb.  JusnoB  Gray  was  absent  at  the  time  of  the  submission 
and  decision  of  this  case. 


» » * 
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BBBOB  TO  THE  SUPREME  OOTTBT  OF  THE   STATE   OF   ILLINOIS. 
No.  18S4.    Submitted  October  13, 1801.  —  Decided  October  26, 1801. 

Whether  a  person  holding  the  office  of  receiver  can  be  held  responsible  for 
the  acts  of  his  predecessor  in  the  same  office  is  not  a  Federal  question, 
but  a  question  of  general  law. 

A  receiver  of  a  railroad,  appointed  by  a  Federal  court,  is  not  entitled  under 
the  act  of  March  8,  1887,  c.  37a,  §  8,  24  Stat.  552,  564,  to  immunity  from 
suit  for  acts  done  by  his  predecessor,  without  previous  permission  given 
by  that  court. 

An  adverse  judgment  of  a  state  court,  upon  the  claim  of  a  receiver  ap- 
pointed by  a  Federal  court,  of  immunity  from  suit  without  leave  of  the 
appointing  court  first  obtained  is  subject  to  review  in  this  court. 

Actions  will  lie  by  and  against  a  receiver  for  causes  of  action  accruing 
under  his  predecessor  in  office. 

This  was  a  motion  to  dismiss  a  writ  of  error,  or  affirm  the 
jadgment  of  the  court  below  upon  the  following  state  of 
facts: 
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In  July,  1887,  Lochridge,  the  defendant  in  error,  began  two 
suits  in  the  Circuit  Court  of  Christian  County,  Illinois,  against 
McNulta,  the  plaintiff  in  error,  as  receiver  of  the  Wabash,  St. 
Louis  and  Pacific  Kailway  Company,  to  recover  damages  for 
the  death  of  James  and  Mary  E.  Molohon,  alleged  to  have 
been  occasioned  by  the  negligent  management  of  an  engine 
at  a  public  crossing.  At  the  time  the  cause  of  action  arose 
Thomas  M.  Cooley  was  receiver  of  the  road  under  an  order 
made  by  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois,  in  a  suit  to  foreclose  a  mortgage  upon 
the  road.  Judge  Cooley  having  resigned  his  receivership, 
plaintiff  in  error,  John  McNulta,  was  appointed  his  successor, 
and  was  in  possession  of  and  operating  the  road  at  the  time 
the  suits  were  brought.  Demurrers  were  interposed  to  the 
declarations,  and  overruled,  and  the  suits  were  subsequently 
consolidated  by  agreement  of  parties,  tried,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiff  for  six  thousand  dollars.  This 
judgment  was  subsequently  aflBirmed  by  the  Appellate  Court 
of  the  Third  District,  and  again  by  the  Supreme  Court  of  the 
State.  Defendant  thereupon  sued  out  this  writ  and  assigned 
as  error,  first,  that  the  Supreme  Court  erred  in  holding  that, 
under  the  act  of  Congress  above  cited,  the  plaintiff  was  enti- 
tled to  maintain  the  action,  when  it  appeared  from  the  record 
that  McNulta  was  not  the  receiver  when  the  cause  of  action 
accrued ;  and  second,  in  holding  that,  under  said  act,  McNulta 
could  be  sued  as  receiver  with  respect  to  any  act  or  transac- 
tion which  occurred  before  his  appointment,  without  previous 
leave  of  the  court  of  the  United  States  by  which  he  was  ap- 
pointed. Defendant  in  error  thereupon  moved  to  dismiss  upon 
the  ground  that  no  Federal  question  was  involved, 

Mr,  Ja/mes  W.  Pattmi  for  the  motion. 

Mr,  George  B,  Burnett  and  Mr,  Wells  H.  Blodgett  opposing. 

■ 

The  learned  counsel  for  defendant  in  error  says  that  we 
seem  to  take  the  view  that  the  right  to  sue  the  receiver  de- 
pends upon  this  act  of  Congress,  but  that  in  this  respect  we  are 
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mistaken :  —  that  long  before  the  existence  of  that  statute  it 
was  held  that  a  receiver  was  liable  in  his  official  capacity  for 
injaries  caused  by  the  negligence  of  his  employes,  and  that  he 
is  amenable  to  the  same  rules  of  liability  that  apply  to  the 
corporation  of  which  he  is  receiver,  while  it  was  operating 
the  road. 

Assuming  this  to  be  true,  it  was  always  an  essential  pre- 
requisite to  the  bringing  of  a  suit  against  a  receiver,  that  leave 
should  first  be  obtained  of  the  court  appointing  the  receiver 
to  bring  the  action,  as  the  authorities  cited  by  counsel  show. 
True,  it  may  be  said  plaintiff  in  error  was  exempt  from  suit, 
without  leave  of  the  court  appointing  him,  before  the  passage 
of  the  act  of  Copgress ;  but  while  that  act,  as  we  contend, 
permitted  suits  to  be  brought  against  a  receiver  without  leave 
of  the  court  appointing  him  "  respecting  any  act  or  transac- 
tion" of  the  receiver  sued,  it  in  terms  preserved  that  immunity 
from  suit  to  a  receiver  whose  "  act  or  transaction  "  was  not 
the  cause  of  the  injury  complained  of,  and  the  Supreme  Court 
of  Illinois  having  construed  the  act  of  Congress,  and  having 
denied  to  plaintiff  in  error  the  immunity  claimed  under  that 
act,  the  correctness  of  that  decision  is  a  proper  subject  of 
review  in  this  court. 

Mb.  Justice  Brown,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  court. 

The  substance  of  the  first  assignment  of  error  is  that  under 
the  act  of  March  3,  1887,  plaintiff  was  not  entitled  to  main- 
tain a  suit  against  McNulta,  as  receiver,  for  a  cause  of  action 
which  accrued  when  the  road  was  in  possession  of  and  ope- 
rated by  a  former  receiver.  This  is  clearly  not  a  Federal  ques- 
tion, but  a  question  of  general  law,  viz. :  whether  one  person 
holding  the  office  of  receiver  can  be  held  responsible  for  the 
acts  of  his  predecessor  in  the  same  office.  The  substance  of 
the  second  assignment  is  that  the  Supreme  Court  of  Illinois 
erred  in  holding  that  such  suit  could  be  maintained  against 
the  present  receiver  for  the  acts  of  his  predecessor  without  the 
previous  leave  of  the  court  appointing  him. 
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(1)  Plaintiflf  in  error  relies  in  this  connection  upon  the  act  of 
Congress  of  March  3, 1887;  o.  373,^24  Stat.  552,  determining  the 
jurisdiction  of  the  Circuit  Courts,  which  provides  in  section  3, 
that  "every  receiver  or  manager  of  any  property  appointed 
by  any  court  of  the  United  States  may  be  sued  in  respect  of 
any  act  or  transaction  of  his  in  carrying  on  the  business  con- 
nected with  such  property,  without  the  previous  leave  of  the 
court  in  which  such  receiver  or  manager  was  appointed."  It 
is  difficult  to  see  what  right  can  be  claimed  by  the  receiver 
under  this  act.  The  right  he  claims  is  immunity  from  suit 
without  the  prior  leave  of  the  court  appointing  him ;  but  this 
is  a  right  not  given  by  the  statute,  but  in  obedience  to  a 
general  and  familiar  principle  of  law  recognized  by  this  court 
in  Davis  v.  Oray^  16  Wall.  203;  and  Barton  v.  Barbour^  104 
U.  S.  126.  The  right  conferred  by  the  statute  to  sue  without 
the  prior  leave  of  the  court,  is  not  given  to  the  defendant,  but 
to  the  plaintiff,  and  the  only  question  which  could  properly 
arise  under  the  act  in  this  case  is,  whether  the  receiver  so  sued 
could  be  held  liable  for  the  acts  of  a  prior  receiver.  The  act 
does  not  deprive  any  one  of  the  right  to  sue  where  such  right 
previously  existed,  but  gives  such  right  in  certain  cases,  and  it 
was  for  the  court  to  say  whether  the  plaintiflf's  cause  of  action 
fell  within  the  statute,  or  whether  the  defendant  was  enti- 
tled to  the  exemption  given  him  by  the  general  law.  Had 
the  Supreme  Court  of  Illinois  decided  that  under  this  act  the 
defendant  could  not  be  sued  without  the  prior  leave  of  the 
Federal  court,  the  plaintiflf  might  doubtless  have  obtained  a 
writ  of  error  from  this  court  upon  the  ground  that  he  had 
been  denied  a  right  given  him  by  a  "  statute "  of  the  United 
States  (Rev.  Stat.  §  709),  but  it  does  not  follow  that  the  other 
party  is  entitled  to  the  same  remedy.  The  case  in  this  par- 
ticular is  analogous  to  that  of  Missoio^i  v.  AndrianOy  138  U.  S. 
496,  decided  at  the  last  term,  in  which  we  held  that  it  was 
only  the  party  whose  right  under  a  statute  had  been  denied 
who  was  entitled  to  a  writ  of  error  to  review  the  final  judg- 
ment of  the  state  court. 

(2)  But,  while  we  think  that  plaintiflf  in  error  is  not  entitled 
to  immunity  by  virtue  of  the  statute  of  1887,  we  are  authorized 
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by  Eevised  Statutes,  sec.  709,  to  review  the  final  judgment  or 
decree  of  a  state  court  where  "  any  title,  right,  privilege  or 
immunity  is  claimed  under  .  .  .  any  .  .  .  authority 
exercised  under  the  United  States,  and  the  decision  is  against 
the  title,  right,  privilege  or  immunity  specially  set  up  or 
claimed  by  either  party  under  such  .  .  .  authority, 
.  .  ."  etc.  Now,  as  McNulta  was  exercising  an  authority 
as  receiver  under  an  order  of  the  Federal  court,  and  claimed 
immunity  as  such  receiver  from  suit  without  the  previous 
leave  of  such  court,  and  the  decision  was  adverse  to  such 
claim,  he  is  entitled  to  a  review  of  such  ruling  whether  his 
claim  be  founded  upon  the  statute  or  upon  principles  of 
general  jurisprudence.  We  regard  this  as  a  legitimate  deduc- 
tion from  the  opinions  of  this  court  in  Buck  v.  Colbath^  3 
Wall.  334 ;  Feibelman  v.  Packard,  109  U.  S.  421 ;  Facijlc 
Bailroad  R&nwoal  Cases,  115  U.  S.  1;  Etheridge  v.  Sperry, 
139  U.  S.  266;  and  Bock  v.  Perkins,  139  U.  S.  628.  The 
motion  to  dismiss  must  therefore  be  denied. 

(3)  But,  as  there  was,  for  the  reasons  above  stated,  color 
for  the  motion  to  dismiss,  we  are  at  liberty  to  inquire  whether 
there  is  any  foundation  for  the  position  of  the  receiver  in'  this 
case  that  he  is  not  liable  to  suit  without  permission  of  the 
Federal  court,  and  we  are  of  the  opinion  that  there  is  not. 
The  act  of  March  3, 1887,  declares  that  "  every  receiver  .  .  . 
may  be  sued  in  respect  of  any  act  or  transaction  of  his  in 
carrying  on  the  business  connected  with  such  property,  with- 
out the  previous  leave  of  the  court  in  which  said  receiver  or 
manager  was  appointed."  We  agree  with  the  Supreme  Court 
of  Illinois  that  it  was  not  intended  by  the  word  "  his  "  to  limit 
the  right  to  sue  to  cases  where  the  cause  of  action  arose  from 
the  conduct  of  the  receiver  himself  or  his  agents;  but  that 
with  respect  to  the  question  of  liability  he  stands  in  place  of 
the  corporation.  His  position  is  somewhat  analogous  to  that 
of  a  corporation  sole,  with  respect  to  which  it  is  held  by  the 
authorities  that  actions  will  lie  by  and  against  the  actual 
incumbents  of  such  corporations  for  causes  of  action  accru- 
ing under  their  predecessors  in  office.  Polk  v.  Plummer, 
2  Humphreys,  500;  Jansen  v.  Ostrander,  1  Cowen,  670.     If 
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actions  were  brought  against  the  receivership  generally  or 
against  the  corporation  by  name,  "  in  the  hands  of,"  or  "  in 
the  possession  of,"  a  receiver  without  stating  the  name  of  the 
individual,  it  would  more  accurately  represent  the  character 
or  status  of  the  defendant.  So  long  as  the  property  of  the 
corporation  remains  in  the  custody  of  the  court  and  is  admin- 
istered through  the  agency  of  a  receiver,  such  receivership  is 
continuous  and  uninterrupted  until  the  court  relinquishes  its 
hold  upon  the  property,  though  its  personnel  may  be  subject 
to  repeated  changes.  Actions  against  the  receiver  are  in  law 
actions  against  the  receivership,  or  the  funds  in  the  hands  of 
the  receiver,  and  his  contracts,  misfeasances,  negligences  and 
liabilities  are  official  and  not  personal,  and  judgments  against 
him  as  receiver  are  payable  only  from  the  funds  in  his  hands. 
As  the  right  given  by  the  statute  to  sue  for  the  acts  and  trans- 
actions of  the  receivership  is  unlimited,  we  cannot  say  that  it 
should  be  restricted  to  causes  of  action  arising  from  the  con- 
duct of  the  receiver  against  whom  the  suit  is  brought,  or  his 
agents. 
The  defence  is  frivolous,  and  the  judgment  of  the  Supreme 

Court  of  Illinois  must  be 

Affirmed, 

The  Chief  Justice  and  Mb.  Justice  Gray,  having  been 
absent  when  this  case  was  submitted,  took  no  part  in  its 
decision. 


» » * 


MAGOWAN  V.  NEW  YORK  BELTING  AND  PACK- 
ING COMPANY. 

APPEAL   FROM    THE    CIRCUIT    COURT  OF    THE    UNITED    STATES    FOR 

THE    DISTRICT   OF   NEW    JERSEY. 

No.  ^0.    Argued  October  14, 15, 1891.  —  Decided  October  26, 1891. 

Letters  patent  No.  86,296,  granted  to  the  New  York  Belting  and  Packing 
Company,  as  assignee  of  Dennis  C.  Gately,  the  inventor,  January  26, 
1869,  for  **  improvements  in  vulcanized  india-rubber  packing,"  involved 
invention,  and  were  valid. 
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The  Gately  packing  explained  in  view  of  prior  packings. 

The  fact  considered,  that  that  packing  went  at  once  into  such  an  extensive 
public  use,  as  almost  to  supersede  all  packings  made  under  other  meth- 
ods, and  that  it  was  put  upon  the  market  at  a  price  from  15  to  20  per 
cent  higher  than  the  old  packings,  although  it  cost  10  per  cent  less  to 
produce  it. 

In  equitt.  To  restrain  the  infringement  of  letters  patent, 
and  for  an  account.  Decree  in  complainant's  favor,  from 
which  respondent  appealed.    The  case  is  stated  in  the  opinion. 

Mr.  F.  C.  Lowthorp  for  appellant. 

Mr.  B.  F.  Lee  for  appellee.  Mr.  W.  H.  Z.  Lee  was  with 
him  on  the  brief. 

Mb.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey,  by  the  New 
York  Belting  and  Packing  Company,  a  Connecticut  corpora- 
tion, against  Allen  Magowan,  Spencer  M.  Alpaugh  and  Frank 
A.  Magowan,  to  recover  for  the  infringement  of  letters  patent 
No.  86,296,  granted  January  26, 1869,  to  the  plaintiff,  as  as- 
signee of  Dennis  C.  Gately,  the  inventor,  for  "  improvements 
in  vulcanized  india-rubber  packing." 

The  specification  says : 

"  My  invention  relates  to  packing  of  the  kind  for  which  let- 
ters patent  were  issued  to  Charles  McBumey  on  the  28th  of 
June,  1859.  This  packing,  which  is  usually  employed  in  the 
stuffing-bQxes  of  pistons,  is  composed  of  piles  of  cloth  or  can- 
vas, cut  bias,  coated  with  rubber,  and  pressed  together  and 
vulcanized.  When  thus  made,  the  packing  is  very  solid,  and 
possesses  but  little  elastic  property,  so  that,  as  it  wears,  there 
is  some  difficulty  in  maintaining  a  tight  joint  between  it  and 
the  piston.  To  obviate  this  disadvantage  is  the  object  of  my 
invention,  which  consists  in  forming  the  packing  with  a  back- 
ing of  pure  vulcanized  rubber,  or  rubber  of  sufficient  elasticity 
for  the  purpose  desired,  which  may  be  covered  and  protected 
by  a  strip  of  canvas  or  other  suitable  fabric. 
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"  In  the  drawing  a  represents  the  ordinary  paoking-band, 
which  is  backed  by  the  rubber  strip  I,  the  whole  being  vulcan- 
ized together,  so  as  to  be  solidly  united ;  and  the  rubber  may 
be  covered,  if  desired,  by  the  canvas  strip  e,  to  protect  it  from 
injury. 

"  When  the  packing  is  placed  in  the  stuffing-box  and  around 
the  piston,  and  the  follower  is  screwed  down,  so  as  to  com- 
press the  packing,  the  rubber  strip  will  also  be  compressed, 
and  forced  against  the  sides  of  the  stuffing-box,  and,  as  it  can- 
not expand  in  the  direction  of  the  follower,  it  acts  as  a  spring 
to  hold  tbe  packing  against  the  piston-rod,  and  to  prevent 
leakage,  compensating  for  any  slight  wear  in  the  packing,  and 
making  a  tight  joint  between  the  rod  and  the  packing. 

"  It  would  be  manifestly  impracticable  to  impart  this  qual- 
ity of  elasticity  to  the  body  of  the  packing,  or  that  part  which 
is  in  contact  with,  or  bears  against  the  rod,  but  by  backing  it 
with  an  elastic  cushion,  which,  upon  being  compressed  between 
the  follower  and  tbe  sides  of  the  stuffing-box,  acts  as  above 
described,  the  packing  is  possessed  of  every  qualification  re- 
quired for  its  successful  use,  and  a  tighter  and  better  joint  is 
made  than  has  heretofore  been  practicable." 

The  drawing  is  as  follows : 
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The  claim  of  the  patent  is  as  follows : 

^'  The  combination,  with  the  packing,  such  as  herein  speci- 
fied, of  an  elastic  backing  or  cushion  of  vulcanized  india-rub- 
ber, substantially  as  and  for  the  purposes  set  forth." 

The  patent  so  referred  to,  issued  to  McBurney  June  28, 
1859,  was  No.  24,569,  and  was  granted  for  an  "  improvement 
in  packing  for  stuffing-boxes  of  pistons."  The  specification 
and  drawings  of  the  McBurney  patent  were  as  follows : 

'^  Fig.  1  is  a  plan  of  the  packing  in  the  sheet ;  Fig.  2,  a  strip 
as  it  is  bent  into  a  circle  when  it  is  in  use.  Fig.  3,  a  section 
through  a  stuffing-box  with  the  packing  inserted.  The  hempen 
packing  heretofore  employed  in  stuffing-boxes  is  not  easily 
adjusted  so  as  to  produce  a  uniform  pressure  upon  all  sides  of 
the  rod,  and  an  elastic,  durable,  and  substitute  for  it  has  long 
been  a  desideratum.  In  experimenting  for  this  purpose  I  have 
laid  together  a  suitable  number  of  plies  of  canvas  or  cotton 
cloth  with  india-rubber  between  them,  forming  a  cake  of  pack- 
ing, which  was  afterward  cut  into  strips.  This  was  found  to 
be  objectionable  for  three  reasons:  1st,  the  longitudinal 
threads  of  the  canvas  rendered  the  strips  of  packing  very  dif- 
ficult to  bend  so  as  to  insert  it  into  the  stuffing-box ;  2d,  the 
short  transverse  threads  prevented  the  packing  from  yielding 
with  a  sufficient  ease  when  the  follower  was  brought  upon  it; 
3d,  the  longitudinal  threads  of  the  strips  were  drawn  out  of 
place  by  the  motion  of  the  rod,  leaving  the  packing  with  an 
uneven  surface.  The  same  packing  was  then  cut  into  rings, 
the  inner  circle  of  which  was  of  the  diameter  of  the  rod  and 
the  other  circle  of  a  diameter  just  sufficient  to  fill  the  stuffing- 
box  ;  but  it  is  obvious  that  this  method  of  cutting  the  packing 
is  very  wasteful  of  material,  as  each  stuffing-box  requires  a 
ring  of  a  particular  size  both  upon  its  inner  and  outer  circle, 
and,  as  the  ends  of  the  threads  are  exposed  to  wear  at  four 
points  around  the  circle,  while  at  the  four  intermediate  points 
the  sides  of  the  threads  are  exposed,  these  rings  wear  very 
irregularly,  and  when  worn  they  become  useless.  To  remove 
all  these  objections  is  the  object  of  my  present  invention,  the 
nature  of  which  I  will  now  proceed  to  describe.  I  take  25 
pounds  of  india-rubber,  2  pounds  of  sulphur,  and  4  to  8  pounds 
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of  silica  or  plambago.  With  this  compound,  after  it  is  suit- 
ably ground  and  mixed,  canvas  or  other  suitable  fabric  of  cot- 
ton, linen  or  hemp  is  coated  upon  each  side  and  a  sufficient 
number  of  plies  of  such  fabric  are  united  by  a  heavy  pressure 
or  by  rolling.  The  packing  is  then  vulcanized,  and  to  prepare 
it  for  use  it  is  cut  diagonally  into  strips  (as  seen  in  Fig.  1). 
These  strips  are  then  cut  of  the  right  length  and  are  bent  into 
rings  (Fig.  2),  which  are  inserted  into  the  stuffing-box,  as  seen 
in  Fig.  3,  in  which  A  is  the  box,  B  the  follower,  C  the  pack- 
ing, D  the  valve  or  piston-rod.  In  lieu  of  cutting  the  packing 
into  short  strips  and  bending  it  into  rings,  as  above  described, 
a  longer  strip  may  be  wound  spirally  around  the  rod,  the  pres- 
sure of  the  follower  bringing  it  to  a  uniform  bearing  upon  the 
rod.  It  will  be  observed  that,  when  cut  diagonally,  as  above 
described,  the  ends  only  of  all  the  threads  are  exposed  to  wear, 
by  which  it  is  caused  to  wear  slowly  and  uniformly,  whilst 
there  are  no  longitudinal  threads  to  resist  the  action  of  bend- 
ing the  strips,  and  they  are  consequently  easily  coUed  within 
the  stuffing-box;  also,  as  there  are  no  threads  running  trans- 
versely of  the  packing,  it  is  easily  caused  to  expand  against 
the  rod  by  pressure,  and  thus,  as  the  packing  wears,  it  may 
be  again  and  again  tightened  up  by  bringing  down  the  fol- 
lower. In  lieu  of  making  the  packing  of  continuous  strips  of 
canvas  the  latter  may  be  cut  into  lozenge-shaped  pieces.  Fig.  4, 
which  when  matched  together  (Fig.  5)  may  be  cut  longitudi- 
nally, as  upon  the  line  y  y,  and  produce  the  same  effect. 

"  The  compound  which  I  have  given  above  is  that  which  I 
prefer  for  the  manufacture  of  the  packing,  but  both  the  in- 
gredients and  the  proportions  in  which  they  are  used  may  be 
variously  modified  without  altering  the  spirit  of  my  invention. 
Even  the  vulcanizing  process  may  be  dispensed  with,  and  I  do 
not,  therefore,  restrict  myself  thereto,  but  what  I  claim  as  my 
invention  and  desire  to  secure  by  letters  patent  is  a  packing 
for  stuffing-boxes  composed  of  canvas  and  india-rubber,  as  set 
forth,  and  cut  diagonally,  as  described." 

The  answer  to  the  bill  denied  infringement,  and  alleged  that 
Gately  was  not  the  first  and  original  inventor  of  the  thing 
patented,  referring  to  various  prior  patents,  and  setting  up  that, 


MAGOWAN   V.   NEW   YORK   BELTING  CO,         837 

OplnloD  of  tbe  Court. 

in  view  of  the  state  of  the  art  at  the  time  of  Gatelj's  alleged 
invention,  the  claim  of  the  patent  was  too  broad,  covering 
more  than  that  of  which  Oately  was  the  Jirst  and  original 
inventor;  that  thespeciBcation  failed  to  distinguish  sufficiently 
what  was  novel  from  what  was  old  in  the  art,  and  was  not 


j**jr* 


distinct  and  clear ;  and  that,  in  view  of  the  state  of  tb6  art, 
what  was  described  and  claimed  in  the  patent  exhibited  no 
invention  on  the  part  of  Gately.  Issue  being  joined,  proofs 
were  taken,  and  the  case  was  heard  before  Judge  Nixon,  then 
the  district  judge,  who  entered  an  interlocutory  decree  in  favor 

VOL.  ex  LI— 22 
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of  the  plaintiff  for  an  account  of  profits  and  damages  and  a 
{)erpetual  injunction.  The  court,  in  its  opinion,  27  Fed.  Rep. 
362,  held  that  the  patent  had  been  infringed  by  the  defend- 
ants, and  decided,  in  view  of  the  exhibits  put  in  to  show  antici- 
pation and  want  of  patentability,  that  the  combination  of 
Gately  involved  invention.  On  the  report  of  the  master,  ex- 
ceptions to  which  were  filed  by  the  defendants  and  waived 
and  withdrawn,  a  final  decree  was  .entered  for  the  plaintiff,  for 
$9026.66  profits  and  $742.05  costs.  The  defendants  have 
appealed. 

On  the  question  of  novelty  and  patentability,  the  defendants 
introduced  the  following  letters  patent :  English  patent  No. 
384,  October  14,  1852,  to  Joseph  Henry  Tuck;  English  patent 
No.  1865,  August  25, 1854,  to  the  same ;  United  States  patent 
No.  13,145,  June  26,  1855,  to  the  same;  English  patent  No. 
19,  January  4,  1865,  to  Edward  Keirby ;  English  patent  No. 
647,  March  8,  1865,  to  Francis  Wise  ;  English  patent  No. 
2064,  August  11,  1866,  to  John  Edwin  Keirby;  and  United 
States  patent  No.  63,071,  March  19, 1867,  to  James  R  McLean. 
They  also  introduced  certain  devices  testified  to  by  the  wit- 
nesses Allen  Magowan,  William  F.  Harrison,  William  W. 
Smith,  James  S.  Lever,  and  S.  Lloyd  Wiegand. 

The  Gately  packing  is  an  improvement  on  the  McBumey 
packing ;  and  the  Gately  patent  claims  the  combination  with 
the  McBurney  packing  of  the  elastic  backing  or  cushion  of 
vulcanized  india-rubber  which  Gately's  specification  describes. 
The  McBurney  patent  describes  a  packing  made  of  alternate 
layers  of  canvas  and  india-rubber,  the  whole  being  vulcanized 
into  one  homogeneous  mass.  McBurney,  in  his  patent,  explains 
as  an  important  feature  connected  with  his  invention,  that  the 
layers  of  canvas  are  to  be  cut  bias,  so  that  the  strip  of  packing, 
when  finished,  will  be  suflBciently  flexible  to  enable  it  to  be 
bent  around  the  piston-rod  and  placed  in  the  stuffing-box  with 
comparative  ease,  which  would  not  be  the  case  if  the  canvas 
were  cut  along  the  line  of  any  one  thread.  The  packing,  after 
being  thus  made,  is  to  be  so  used  that  the  ends  of  the  threads 
are  exposed  to  wear  —  that  is  to  say,  are  to  lie  against  the 
moving  surface  of  the  piston-rod.     Gately  says,  in  his  specifi- 
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cation,  that  this  McBarney  packing  did  not  possess  a  sufficient 
amount  of  elasticity  to  operate  satisfactorily  in  all  conditions 
—  that  is,  the  gland  of  the  stuffing-box  would  not  force  the 
packing  with  such  tightness  against  the  piston-rod  that  a  tight 
joint  would  result.  The  improvement  of  Gately  consisted  in 
the  combination  with  the  McBurney  packing  of  a  vulcanized 
rubber  backing  of  pure  gum  —  that  is,  gum  free  from  layers 
of  canvas,  which  backing  was  to  lie  between  the  portion  of 
the  strip  of  packing  which  was  made  in  accordance  with  the 
McBurney  specification,  and  the  walls  of  the  stuffing-box. 
Gately  states  that  this  backing  is  to  be  vulcanized  to  that  por- 
tion of  the  packing  which  is  to  be  subjected  to  wear,  and  the 
whole  is  to  form  one  homogeneous  mass  which  can  be  put  into 
and  taken  from  the  stuffing-box  as  a  single  piece.  The  portion 
of  the  strip  which  is  made  according  to  the  McBurney  patent 
furnishes  a  wearing  surface,  the  character  of  which  always 
remains  the  same  and  is  not  altered  under  wear ;  and  the  pure 
rubber  at  the  back  furnishes  an  elastic  backing,  which  serves 
always  to  keep  the  wearing  portion  of  the  packing  in  close 
contact  with  the  piston-rod,  when  such  pure  gum  backing  is 
pressed  upon  by  the  gland  of  the  stuffing-box.  By  this  com- 
bination a  new  article  results,  namely,  one  which  presents 
always  the  same  character  of  surface  under  wear,  and  one 
which  has  sufficient  elasticity  to  make  a  tight  joint.  The 
union  by  vulcanization  of  the  front  and  back  portions  of  the 
strip  of  packing  serves  also  to  insure  the  position  of  the  pack- 
ing in  the  stuffing-box,  which  result  would  not  be  attained  if 
the  front  and  the  back  portions  were  formed  separately  and 
placed  in  the  stuffing-box  as  separate  articles,  the  result  of  such 
union  being  that  the  ends  of  the  threads  of  the  parts  submitted 
to  wear  must  always  be  in  contact  with  the  piston-rod. 

We  think  there  was  patentable  invention  in  producing  this 
article  of  Gately's,  in  view  of  everything  put  in  evidence  by 
the  defendants,  and  in  view  of  the  McBurney  patent.  In  the 
United  States  patent  to  Keirby,  and  the  English  patent  to 
Keirby,  the  packing  shown  differs  from  the  Gately  packing  in 
that  the  wearing  surface  is  not  entirely  on  one  side  of  the 
strip  of  rubber  which  gives  elasticity  to  the  packing,   but 
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the  rubber  is  in  the  centre  of  the  portion  which  is  to  be  sub- 
jected to  the  wear  of  the  piston-rod.  One  of  the  features  of 
the  Gatel y  packing  consists  in  locating  the  rubber  between  the 
part  of  the  packing  which  is  to  be  exposed  to  wear  and  the 
walls  of  the  box :  and  the  elastic  portion  is  located  where  it 
will  not  be  subjected  to  wear.  Moreover,  neither  of  the 
Keirby  patents  shows  layers  of  canvas  cut  bias  and  so  arranged 
in  the  packing  strips  that  the  ends  of  the  threads  are  the  parts 
submitted  to  wear :  and  neither  of  them  shows  layers  of  can- 
vas cut  bias,  located  so  that  the  ends  of  their  threads  will  wear 
upon  the  piston-rod,  and  secured  to  one  another  and  the  rub-, 
ber  core  by  vulcanization  ;  but  on  the  contrary,  as  the  Keirby 
packings  wear  they  are  continually  presenting  to  the  piston- 
rod  surfaces  having  new  characteristics. 

The  Wise  packing  is  similar  to  the  packing  of  the  Keirby 
patents,  except  that  outside  of  the  canvas  or  other  fabric  an 
exterior  metallic  armor  is  provided,  which  takes  the  wear  of 
the  piston-rod.  All  that  is  above  said  in  relation  to  the  pack- 
ing of  the  Keirby  patents  is  true  of  the  Wise  packing,  and  in 
addition,  it  was  intended  in  the  Wise  packing  that  the  metallic 
exterior  should  be  the  wearing  portion  and  should  make  the 
joint  between  the  packing  and  the  piston-rod.  None  of  these 
packings  show  anything  which  bears  upon  the  Gately  inven- 
tion, except  that  they  show  piston-rod  packings,  but  not  hav- 
ing the  construction  or  the  characteristics  found  in  the  Gately 
invention.  As  before  remarked,  the  McBurney  patent  describes 
only  that  part  of  Gately's  invention  which  forms  the  wearing 
surface  of  the  Gately  packing. 

The  McLean  packing  was  made  up  of  two  parts,  one  con- 
sisting of  vulcanized  rubber  and  the  other  of  cork.  Of  course 
the  front  and  back  portions  of  this  packing  could  not  be  united 
by  vulcanization,  and  the  two  parts  were  secured  together  by 
a  metal  strip,  which  was  wound  around  both  the  cork  and  the 
rubber.  In  using  this  packing,  the  metal  strips  were  first  sub- 
jected to  wear,  and,  when  they  were  worn  through,  the  cork 
took  the  wear;  and  when  this  occurred  the  rubber  backing 
and  the  cork  wearing  portion  were  no  longer  secured  the 
one  to  the  other,  but  became  separate  and  independent  pieces 
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in  the  stuflSng-box.  The  character  of  the  wearing  surface 
altered,  until  such  time  as  the  two  parts  were  left  free  in  the 
box.  When  the  packing  was  removed  from  the  box,  it  would 
come  out  in  two  pieces,  the  rubber  back  being  one  piece  and 
the  cork  front  the  other  piece.  This  packing  does  not  show 
such  a  wearing  portion  as  the  Gately  patent  shows,  and  is  not 
a  homogeneous  article,  made  one  by  the  vulcanization  of  the 
parts  together,  but  is  a  compound  article  made  up  of  two 
pieces  so  tied  or  secured  together  that,  after  a  slight  amount 
of  wear,  the  parts  cease  to  perform  the  purposes  for  which  they 
were  originally  intended.  The  Gately  packing  is  made  at  the 
beginning  and  sold  as  one  homogeneous  strip,  and  exists  as 
such  until  it  is  rendered  useless  by  extreme  wear,  and  taken 
from  the  stuffing-box ;  and  even  at  that  time  it  is  still  a  unit, 
and  not  two  separate  pieces  disconnected  from  each  other. 

The  Tuck  patent  of  1852  describes  canvas  coated  with  rub- 
ber, unvulcanized,  which  canvas  is  to  be  rolled  upon  itself  and 
used  in  the  stuffing-box  in  connection  with  rigid  wearing  sur- 
faces, the  object  of  the  canvas  being  to  force  such  surfaces 
into  contact  with  the  piston-rod.  This  patent  does  not  show 
a  single  feature  of  the  Gately  invention. 

The  Tuck  patent  of  1854  shows  nine  forms  of  packing,  none 
of  which  are  vulcanized.  All  of  the  forms  consist  practically 
of  a  rubber  core  and  canvas  rolled  around  such  core.  In  some 
cases  the  core  is  located  centrally  and  in  some  at  one  side  of 
the  roll ;  but  in  all  the  canvas  is  rolled  upon  itself  or  upon  the 
core,  and,  when  the  packing  is  in  use  and  is  subjected  to  wear, 
the  character  of  the  surface  presented  to  the  moving  piston- 
rod  is  continually  changing,  it  being  part  of  the  time  a  rubber 
surface  and  part  of  the  time  a  canvas  surface. 

The  Tuck  patent  of  1855  shows  five  different  forms  of  pack- 
ing, which  are,  in  substance,  copies  of  five  examples  shown  in 
the  Tuck  English  patent  of  1854.  There  is  no  vulcanization 
referred  to  in  this  patent  of  1855,  and  the  wearing  surface  is 
composed  of  canvas  cut  on  the  bias,  and  rolled  around  the 
elastic  or  rubber  portion,  which  itself  is  saturated  with  rubber. 
The  rubber  core  is  not  insisted  upon  as  a  necessity ;  but  the 
patent  says  that  it  is  used  at  times  for  the  purpose  of  giving 
greater  elasticity  to  the  packing. 
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All  three  of  the  Tuck  patents  show  packing  which  was  dif- 
ferent in  principle  from  the  Gately  packing,  in  that  the  wear- 
ing portion  was  of  such  a  character  that  it  was  continually 
changing  in  its  conditions  during  the  wear  of  the  packing,  and 
did  not,  like  the  Gately  packing,  present  continuously  to  the 
piston-rod  a  surface  having  the  same  characteristics.  In  the 
Gately  packing,  the  wearing  portion  of  it  is  not  formed  by 
rolling  canvas  either  upon  itself  or  upon  a  rubber  core,  but  is 
formed  of  la  vers  of  canvas  secured  to  themselves  and  to  the 
rubber  backing  by  vulcanization.  In  fact,  the  Gately  packing 
could  not  be  made  if  it  were  impossible  to  vulcanize  rubber, 
whereas  all  of  the  Tuck  packings  are  capable  of  being  made 
independently  of  vulcanization,  their  structure  being  such  that 
canvas  is  used  as  a  binding  or  cementing  means  in  connection 
with  any  adhesive  compound  to  keep  the  packing  together 
and  to  form  the  strips.  In  the  Gately  packing  the  parts  are 
kept  together  and  in  place  solely  by  reason  of  the  fact  that 
the  rubber  has  been  subjected  to  vulcanization,  thus  making 
the  packing  a  homogeneous  whole,  and  not  a  strip  rolled  up 
upon  itself  and  thus  kept  together.  Therefore,  none  of  the 
patents  introduced  by  the  defendants  show  the  Gately  inven- 
tion. It  is  true  that  McBurney  shows  a  part  of  the  combina- 
tion or  article  patented  by  Gately,  and  McLean  shows  a  rubber 
backing ;  but  the  invention  of  Gately  was  new  and  patentable: 

As  to  the  other  evidence  and  exhibits  put  in  by  the  defend- 
ants, none  of  them  show  a  rubber  backing  of  pure  gum  and  a 
front  wearing  portion  united  by  vulcanization  to  the  back  por- 
tion, so  as  to  produce  a  homogeneous  article;  but  they  all 
show  something  which  Gately  dispensed  with,  that  is,  an  elas- 
tic core  and  a  wrapping  of  fibrous  or  textile  material  around 
such  core.  Where  the  packing  has  a  covering  of  textile 
material  wrapped  around  the  elastic  portion  of  the  packing, 
the  wearing  surface  presented  to  the  piston-rod  cannot  con- 
tinuously, as  in  the  Gately  packing,  be  identically  the  same 
surface  in  character,  nor  can  such  feature  exist,  unless  Gately's 
or  McBurney's  wearing  portion  and  the  elastic  backing  are 
united  as  a  homogeneous  whole  by  the  process  of  vulcanization. 

Within  the  requirements  of  Atlantic  Works  v.  Brady^  107 
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U.  S.  192,  200,  we  think  that  Gately  made  a  substantial  dis- 
covery or  invention,  which  added  to  our  knowledge  and  made 
a  step  in  advance  in  the  useful  arts;  that  within  the  case  of 
HoUister  v.  Benedict  Manufacturinff  Co.y  113  U.  S.  59,  73, 
what  Gately  did  was  not  merely  the  work  of  a  skilled 
mechanic,  who  applied  only  his  common  knowledge  and 
experience,  and  perceived  the  reason  of  the  failure  of  McBur- 
ney's  packing,  and  supplied  what  was  obviously  wanting ;  and 
that  the  present  case  involves  not  simply  ^^  the  display  of  the 
expected  skill  of  the  calling,"  involving  "  only  the  exercise  of 
the  ordinary  faculties  of  reasoning  upon  the  materials  supplied 
by  a  special  knowledge,  and  the  facility  of  manipulation  which 
results  from  its  habitual  and  intelligent  practice,"  but  shows 
the  creative  work  of  the  inventive  faculty. 

The  defendants  made  two  forms  of  packing,  one  of  them 
identically  the  packing  of  the  Gately  patent ;  in  the  other,  a 
little  over  one-half  of  the  packing  was  constructed  identically 
in  accordance  with  the  Gately  invention,  and  a  little  less  than 
one-half  was  so  constructed,  except  that  the  canvas  was  not 
cut  on  the  bias.  This  feature  made  the  packing  relatively 
stiffer  and  injured  it ;  and,  even  as  it  was  made,  like  surfaces, 
or  surfaces  of  the  same  character,  were  presented  to  the  piston- 
rod  throughout  the  entire  wear  of  the  packing  in  the  box. 

It  is  remarked  by  Judge  Nixon  in  his  opinion,  as  a  fact  not 
to  be  overlooked  and  having  much  weight,  that  the  Gately 
packing  went  at  once  into  such  an  extensive  public  use,  as 
almost  to  supersede  all  packings  made  under  other  methods ; 
and  that  that  fact  was  pregnant  evidence  of  its  novelty,  value 
and  usefulness.  Smith  v.  Goodyear  Dental  Vulcanite  Co.j  93 
U.  8.  486,  495,  496 ;  Loom  Co.  v.  Higgins,  105  U.  S.  580,  591. 
It  may  also  be  added,  that  the  evidence  shows  that  the  Gately 
packing  was  put  upon  the  market  at  a  price  from  15  to  20  per 
cent  higher  than  the  old  packings,  although  it  cost  10  per  cent 
less  to  produce  it. 

The  decree  of  the  Circuit  Court  is  Affirmed. 

The  Chief  Justice  and  Mr.  Justice  Gray  did  not  hear  the 
argument  and  took  no  part  in  the  decision  of  this  case. 
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GAGE  V.   BANI. 

APPEAL   FBOM    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR 

THE    NORTHERN    DISTRICT   OF   ILLINOIS. 

No.  20.    Submitted  January  29, 1891.  —  Decided  October  26,  1891. 

Where  a  tax  deed  in  Illinois  is  relied  on  as  evidence  of  paramount  title,  it 
is  indispensable  that  it  be  supported  by  a  valid  judgment  for  the  taxes, 
and  a  proper  precept  authorizing  the  sale. 

It  is  well  settled  in  that  State  that  a  tax  title  is  purely  technical,  and  de- 
pends upon  a  strict  compliance  with  tlie  statute ;  and  that  the  giving  of 
the  particular  notice  required  by  the  statute  is  an  indispensable  condi- 
tion precedent  to  the  right  to  malse  a  deed  to  the  purchaser  or  his  as- 
signee. 

The  owner  of  land  in  Illinois,  sold  for  the  non-payment  of  taxes,  or  of 
special  assessments,  is  entitled  to  be  informed  in  the  statutory  notice 
whether  the  sale  was  for  the  non-payment  of  a  tax,  or  of  such  an  assess- 
ment; and  a  notice  which  informs  him  that  the  sale  was  made  **  for 
taxes  and  special  assessments,  authorized  by  the  laws  of  the  State  of 
Illinois  "  is  a  defective  notice. 

The  right  of  an  occupant  of  land  in  Illinois,  sold  for  the  non-payment  of 
taxes  or  special  assessments,  to  personal  notice  of  tlie  fact  of  sale,  before 
the  time  of  redemption  expires,  is  expressly  given  by  the  Constitution 
of  Illinois,  and  is  fundamental :  and  upon  a  direct  issue  whether  such 
notice  was  given,  the  owner  testifying  that  he  did  not  receive  notice, 
the  evidence  should  be  clear  and  convincing  that  it  was  given  as  required 
by  law,  before  the  tax  title  can  be  held  to  be  paramount. 

The  court  stated  the  case  as  follows: 

The  appellee  Bani,  claiming  to  be  the  owner  in  fee,  and 
being  in  the  actual  possession,  of  lots  12  and  13  in  block  2 
of  Lewis  Ileintz's  subdivision  of  twenty-four  acres  in  the  town 
of  Lake,  Cook  County,  Illinois,  brought  this  suit,  Decem- 
ber 6,  1883,  for  a  decree  setting  aside  and  declaring  void 
three  several  tax  deeds,  covering  those  lots,  and  which  were 
held  by  the  defendant  Asahel  Gage. 

It  was  alleged  in  the  bill  that  the  plaintiff  derived  title  by 
warranty  deed  from  Peter  Caldwell  and  wife,  of  date  May  15, 
1882,  the  consideration  being  $3000;  that  his  purchase  was 
without  notice  of  any  adverse  claim  or  title ;  that  from  the 
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27th  day  of  April,  1 868,  until  such  purchase,  Caldwell  was  the 
owner  in  fee  of  the  premises,  with  a  complete  title  deduci* 
ble  of  record,  and  in  actual  and  continued  possession,  under 
claim  and  color  of  title,  paying  taxes  thereon  for  a  period  of 
more  than  seven  years;  and  that  prior  to  his  purchase,  to  wit, 
on  the  27th  of  March,  1880,  the  plaintiff  took  possession,  as 
Caldwell's  tenant,  and  in  that  capacity  occupied  the  premises 
up  to  the  date  of  the  deed  to  him,  thereafter  holding  and 
occupying  them  as  owner,  under  claim  and  color  of  title,  pay- 
ing all  taxes  and  assessments  legally  made  thereon. 

The  tax  deeds  held  by  Gage,  against  which  the  bill  was  par- 
ticularly aimed,  were  dated,  respectively,  July  3, 1880,  June 
30, 1880  and  July  6, 1880.  The  one  of  July  3, 1880,  was  based 
upon  a  judgment  of  the  county  court,  at  its  July  term,  1877, 
for  the  amount  of  the  third  instalment  of  a  special  assessment, 
warrant  36,  assessed  by  authority  of  the  town  of  Lake,  which, 
with  interest  and  costs,  amounted  to  $6.98 ;  the  one  of  June 
30,  1880,  upon  a  judgment  for  the  fifth  instalment  of  South 
Park  assessment  for  the  year  1876,  amounting,  with  interest 
and  costs,  to  $3.38 ;  and  the  one  of  July  6,  1880,  upon  a  judg- 
ment for  State,  county  and  city  taxes  for  1876,  amounting, 
with  interest  and  costs,  to  $16.88. 

The  bill  also  alleged  that  the  plaintiff  having  learned  for 
the  first  time  in  March,  1883,  of  these  tax  deeds,  immediately 
offered  to  pay  any  sum  reasonably  necessary  to  cover  all  ex- 
pended by  Gage  for  taxes,  costs  and  disbursements,  together 
with  interest  and  penalties,  if  a  quit-claim  deed  was  made  to 
him ;  and  that  Gage  refused  such  offer,  pretending  that  the 
lots  belonged  to  him. 

The  plaintiff,  after  setting  out  numerous  grounds  upon 
which  he  assailed  the  validity  of  these  tax  sales  and  deeds, 
and  renewing  his  offer  to  reimburse  the  defendant  for  all 
sums  paid  on  account  of  taxes  and  assessments  upon  the  prop- 
erty, with  damages  and  penalties,  prayed  that  the  tax  deeds, 
which  were  fair  upon  their  face,  be  declared  void,  and  decreed 
to  be  surrendered  for  cancellation. 

The  defendant  pleaded  in  bar  of  the  suit  that  on  the  24th 
of  July,  1876,  the  county  clerk  of  Cook  County,  under  the  pro- 
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visions  of  chapter  120  of  the  Revised  Statutes  of  Illinois,  exe- 
cuted and  delivered  a  tax  deed  conveying  to  him,  his  heirs 
and  assigns  forever,  the  title  to  the  lots  in  the  bill  mentioned  ; 
and  that  afterwards,  on  the  3d  day  of  August,  1876,  that  deed 
was  filed  for  record  and  recorded  in  the  proper  office. 

This  plea  was  held  to  be  insufficient;  and  the  defendant, 
with  leave  of  the  court,  filed  an  answer  relying,  in  support  of 
his  claim  to  the  lots,  on  the  tax  deed  of  July  24,  1876,  as  well 
as  upon  ^'divers  other  good  and  sufficient  tax  deeds,  all  of 
which  are  duly  recorded  in  the  recorder's  office  of  Cook  County 
aforesaid,  and  are  matters  of  public  record,  each  of  which  is 
based  upon  a  valid  judgment  and  precept."  The  answer 
made  no  express  reference  to  the  deeds  of  July  3,  June  30, 
and  July  6, 1880. 

The  plaintiff  having  paid  into  court  the  sum  of  $150  for  the 
defendant  on  account  of  tax  sales,  costs  and  disbursements, 
taxes  and  interest,  it  was  adjudged  that  he  was  the  owner  in 
fee  of  the  lots  in  question,  and  that  the  tax  sales  and  deeds, 
under  which  the  defendant  claimed  title,  were  void. 

By  the  statutes  of  Illinois,  in  force  when  the  sales  were  made, 
upon  which  the  tax  deeds  in  question  were  based  (Rev.  Stats. 
1889,  title  Revenue,  pp.  1145, 1146)  it  was  among  other  things, 
provided : 

"  Sec.  216.  Hereafter  no  purchaser  or  assignee  of  such  pur- 
chaser of  any  land,  town  or  city  lot,  at  any  sale  of  lands  or 
lots,  for  taxes  or  special  assessments  due  either  to  the  State  or 
any  county  or  incorporated  town  or  city  within  the  same,  or  at 
any  sale  for  taxes  or  levies  authorized  by  the  laws  of  this  State, 
shall  be  entitled  to  a  deed  for  the  lands  or  lots  so  purchased, 
until  the  following  conditions  have  been  complied  with,  to  wit : 
Such  purchaser  or  assignee  shall  serve,  or  cause  to  be  served, 
a  written  or  printed,  or  partly  written  and  partly  printed, 
notice  of  such  purchase  on  every  person  in  actual  possession  or 
occupancy  of  such  land  or  lot,  and  also  the  person  in  whose 
name  the  same  was  taxed  or  specially  assessed,  if  upon  diligent 
inquiry  he  or  she  can  be  found  in  the  county ;  also  the  owners 
of  or  parties  interested  in  said  land  or  lot,  if  they  can,  upon 
diligent  inquiry,  be  found  in  the  county,  at  least  three  months 
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before  the  expiration  of  the  time  of  redemption  on  such  sale ; 
in  which  notice  he  shall  state  when  he  purchased  the  land  or 
lot,  in  whose  name  taxed,  the  description  of  the  land  or  lot 
he  has  purchased,  for  what  year  taxed  or  specially  assessed, 
and  when  the  time  of  redemption  will  expire.  If  no  person  is 
in  actual  possession  or  occupancy  of  such  land  or  lot,  and  the 
person  in  whose  name  the  same  was  taxed  or  specially  assessed, 
upon  diligent  inquiry,  cannot  be  found  in  the  county,  then  such 
person  or  his  assignee  shall  publish  such  notice  in  some  news- 
paper printed  in  such  county,  and  if  no  newspaper  is  printed 
in  the  county,  then  in  the  newspaper  that  is  published  in  this 
State  nearest  to  the  county  seat  of  the  county  in  which  such 
land  or  lot  is  situated;  which  notice  shall  be  inserted  three 
times,  the  first  time  not  more  than  five  months,  and  the  last 
time  not  less  than  three  months  before  the  time  of  redemption 
shall  expire. 

"  Seo.  217.  Every  such  purchaser  or  assignee,  by  himself  or 
agent,  shall,  before  he  shall  be  entitled  to  a  deed,  make  an 
affidavit  of  his  having  complied  with  the  conditions  of  the 
foregoing  section,  stating  particularly  the  facts  relied  on  as 
such  compliance  —  which  affidavit  shall  be  delivered  to  the 
person  authorized  by  law  to  execute  such  tax  deed,  and  which 
shall  by  him  be  filed  with  the  officer  having  custody  of  the 
record  of  the  lands  and  lots  sold  for  taxes  and  entries  of  re- 
demption in  the  county  where  such  lands  or  lots  shall  lie,  to 
be  by  such  officer  entered  upon  the  records  of  his  office,  and 
carefully  preserved  among  the  files  of  his  office,  and  which  rec- 
ord or  affidavit  shall  he  prima  facie  evidence  that  such  notice 
has  been  given.  Any  person  swearing  falsely  in  such  affidavit 
shall  be  deemed  guilty  of  perjury,  and  punished  accordingly." 

"  Sec.  219.  At  any  time  after  the  expiration  of  two  years 
from  date  of  sale  of  any  real  estate  for  taxes  or  special  assess- 
ments, if  the  same  shall  not  have  been  redeemed,  the  county 
clerk,  on  request,  and  on  the  production  of  the  certificate  of 
purchase,  and  upon  compliance  with  the  three  preceding  sec- 
tions, shall  execute  and  deliver  to  the  purchaser,  his  heirs  or 
assigns,  a  deed  of  conveyance  for  the  real  estate  described  in 
such  certificate." 
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"  Sec.  225.  Unless  the  holder  of  the  certificate  for  real  estate 
purchased  at  any  tax  sale  under  this  act  takes  out  the  deed,  as 
entitled  by  law,  and  files  the  same  for  record,  within  one  year 
from  and  after  the  time  for  redemption  expires,  the  said  cer- 
tificate or  deed,  and  the  sale  on  which  it  is  based,  shall,  from 
and  after  the  expiration  of  such  one  year,  be  absolutely  null. 
If  the  holder  of  such  certificate  shall  be  prevented  from  ob- 
taining such  deed  by  injunction  or  order  of  any  court,  or  by 
the  refusal  of  the  clerk  to  execute  the  same,  the  time  he  is  so 
prevented  shall  be  excluded  from  the  computation  of  such 
time.  Certificates  of  purchase  and  deeds  executed  by  the 
county  clerk  shall  recite  the  qualifications  requii^  in  this 
section." 

These  regulations  were  established  in  obedience  to  the  5th 
section  of  article  9  of  the  constitution  of  Illinois  of  1870,  pro- 
viding :  "  The  right  of  redemption  from  all  sales  of  real  estate 
for  the  non-payment  of  taxes  or  special  assessments  of  any 
character  whatever,  shall  exist  in  favor  of  owners  and  persons 
interested  in  such  real  estate,  for  a  period  of  not  less  than  two 
years  from  such  sales  thereof.  And  the  General  Assembly 
shall  provide  by  law  for  reasonable  notice  to  be  given  to  the 
owners  and  parties  interested,  by  publication  or  otherwise,  of 
the  fact  of  the  sale  of  the  property  for  such  taxes  or  assess- 
ments, and  when  the  time  of  redemption  shall  expire :  Pro- 
videdy  That  occupants  shall  in  all  cases  be  served  with  personal 
notice  before  the  time  of  redemption  expires." 

Mr.  Augv^tus  N.  Gage  for  appellant. 

Mr.  Levi  Sprague  for  appellee. 

Mr.  Justice  Harlan,  after  stating  the  facts  as  above  re- 
ported, delivered  the  opinion  of  the  court. 

It  is  not  necessary  to  consider  whether  the  defendant's  plea 
was  or  was  not  suflicient ;  for  the  facts  alleged  in  it,  namely, 
the  execution  by  the  county  clerk  to  Gage  of  the  tax  deed  of 
July  24,  1876,  and  the  recording  of  that  deed,  are  restated 
and  relied  on  in  the  answer ;  and  no  objection  was  made  in 
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the  court  below  to  the  answer  upon  the  ground  that  it  set  up 
the  same  matter  presented  by  the  plea.     Story's  Eq.  PI.  §  688. 

In  respect  to  that  tax  deed,  it  appears  that  the  sale  upon  • 
which  it  was  based  was  made  August  29,  1873.  Did  Gage 
serve  or  cause  to  be  served  upon  Caldwell  notice  of  that  sale 
as  required  by  the  statute?  The  notice,  presented  to  the 
county  clerk  at  the  time  of  the  application  for  a  deed,  and 
which  Gage  claimed  was  served  August  14,  1874,  upon  Cald- 
well, personally,  was  as  follows :  "  To  whom  it  may  concern. 
This  is  to  notify  you  that  on  the  29th  day  of  August,  1873, 
Henry  II.  Gage  purchased,  and  afterwards  assigned  the  cer- 
tificate of  purchase  to  the  undersigned,  at  a  sale  of  lots  and 
lands  for  taxes  and  special  assessments  authorized  by  the  laws 
of  the  State  of  Illinois,  the  following-described  real  estate, 
taxed  in  the  name  of  Peter  Caldwell,  to  wit  [Here  follows  a 
description  of  various  lots,  including  those  here  in  dispute]  — 
said  taxes  and  special  assessments  were  levied  for  the  year 
1872  —  and  that  the  time  of  redemption  thereof  from  said  sale 
will  expire  on  the  29th  day  of  August,  1875.     Asahel  Gage." 

It  is  plain,  upon  the  face  of  the  statute,  that  a  purchaser  at 
a  sale  for  taxes  or  special  assessment  is  not  entitled  to  a  deed 
until  the  conditions  prescribed  by  section  216  are  met;  one  of 
those  conditions  being  that  the  notice  required  to  be  served  by 
the  purchaser  or  his  assignee  on  every  person  in  actual  posses- 
sion or  occupancy  of  the  land  or  lot  sold,  and  upon  the  person 
in  whose  name  the  same  was  taxed  or  specially  assessed,  if 
upon  diligent  inquiry  he  can  be  found  in  the  county,  "shall 
state  when  he  purchased  the  land  or  lot,  in  whose  name  taxed, 
the  description  of  the  land  or  lot  he  has  purchased,  for  what 
year  taxed  or  specially  assessed  and  when  the  time  of  redemp- 
tion will  expire."  The  notice  that  Gage  claimed  was  served  . 
on  Caldwell  is  radically  defective  in  that  it  did  not  show 
whether  the  sale  was  for  taxes  or  special  assessments.  It 
stated  that  the  sale  of  1873  was  "for  taxes  and  special  assess- 
ments." This  precise  question  has  been  determined  by  the 
Supreme  Court  of  Illinois.  In  Gage  v.  Waterman^  121  Illinois, 
115,  118,  the  court  said :  "  It  might  be  of  consequence  to  the 
land  owner  to  know  whether  his  property  was  sold  for  a  tax 
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or  special  assessment.  This  notice  did  not  afford  that  infor- 
mation." In  StiUweU  v.  BrammeU^  124  Illinois,  338,  345,  the 
notice  was  of  a  "sale  of  lands,  town  and  city  lots,  made  pur- 
suant to  law  .  .  .  for  the  delinquent  taxes  and  special 
assessments  levied  for  the  year  1880."  The  court  held  this 
notice  to  be  materially  defective,  saying :  "  There  is  a  diflfer- 
ence  between  a  tax  and  a  special  assessment.  The  notice 
above  quoted  fails  to  inform  the  land  owner  whether  his  prop- 
erty was  sold  for  a  tax  or  a  special  assessment.  It  was,  there- 
fore, defective  under  the  ruling  made  in  Gage  v.  Watermom^ 
121  Illinois,  115.  The  title  to  be  made  under  a  tax  deed  is 
one  stricti  juris. ^^ 

So  in  Ga^e  v.  Davis^  129  Illinois,  236,  239,  where  one  of  the 
questions  was  as  to  the  validity  of  a  notice  given  by  the  as- 
signee of  a  purchaser  "  at  a  sale  of  lots  and  lands  for  taxes 
and  special  assessments,  authorized  by  the  laws  of  the  State 
of  Illinois  .  .  .  said  taxes  and  assessments  were  levied  for 
the  year  1872,"  etc.,  the  court  said :  "  The  notice  above  quoted 
fails  to  state  whether  the  lots  were  taxed  or  specially  assessed. 
It  does  not  inform  the  owner  whether  his  lots  were  sold  for  a 
tax  or  special  assessment.  It  merely  tells  him  that  his  lots 
were  sold  at  a  general  sale  of  lots  and  lands  for  taxes  and  spe- 
cial assessments  levied  for  the  year  1872.  The  words,  'said 
taxes  and  assessments  were  levied  for  the  year  1872,'  refer 
back  to  and  define  the  sale  at  which  the  lots  in  question  were 
sold,  but  such  words  cannot  be  construed  to  mean  that  the 
lots  were  sold  on  September  13,  1872,  for  both  taxes  and  spe- 
cial assessments." 

This  view  is  not  at  all  affected  by  section  224  of  the  above 
statute,  declaring  that  deeds  executed  by  the  county  clerk 
shall  be  ^Wm^yb^  evidence  in  all  controversies  and  suits  in 
relation  to  the  right  of  the  purchaser,  his  heirs  or  assigns,  of 
the  following  facts :  That  the  real  estate  conveyed  was  subject 
to  taxation  at  the  time  it  was  assessed,  and  had  been  listed 
and  assessed  at  the  time  and  in  the  manner  required  by  law ; 
that  the  taxes  or  special  assessments  were  not  paid  before  the 
sale ;  that  the  estate  conveyed  had  not  been  redeemed  at  the 
date  of  the  deed,  was  advertised  for  sale  in  the  manner  and 
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for  the  length  of  time  required,  and  sold  for  taxes  or  special 
assessments,  as  stated  in  the  deed ;  that  the  grantee  was  the 
purchaser  or  assignee  of  the  purchaser ;  and  that  the  sale  was 
conducted  in  the  manner  required  by  law.  It  has  been  uni-  • 
formly  held,  notwithstanding  this  section,  that  where  a  tax 
deed  is  relied  on  as  evidence  of  paramount  title,  it  is  indispen- 
sable that  it  be  supported  by  a  valid  judgment  for  the  taxes 
and  a  proper  precept  authorizing  the  sale.  IloWrook  v.  Dick- 
insonj  46  Illinois,  285;  Gage  v.  Lighiburn^  93  Illinois,  248, 
252 ;  Pardridge  v.  Village  of  Hyde  Park^  131  Illinois,  537, 
541.  So  it  must  appear  that  the  purchaser  at  the  tax  sale  or 
his  assignee  made  the  affidavit  required  by  section  217  as  to 
the  service  of  notice  of  the  tax  sale.  Smith  v.  Hutchinson^ 
108  Illinois,  662,  667 ;  Gage  v.  Caraher,  125  Illinois,  447,  454. 
And  when  the  notice  is  produced,  the  question  is  necessarily 
open  as  to  whether  it  was  such  as  section  216  prescribed,  before 
the  purchaser  is  entitled  to  a  deed  from  the  county  clerk.  The 
settled  doctrine  of  the  Supreme  Court  of  Illinois  is  that  a  tax 
title  is  purely  technical,  and  depends  upon  a  strict  compliance 
with  the  statute.  Altea  v.  Hinckler^  36  Illinois,  265,  267; 
Ma/rsh  v.  Chesnut^  14  Illinois,  223 ;  Charles  v.  Waugh^  35  Illi- 
nois, 315,  323;  Wisner  v.  Chamberlin^  117  Illinois,  568,  580; 
ChappeU  v.  Spire^  106  Illinois,  472,  475 ;  Stilhoell  v.  Hrammelly 
124  Illinois,  338,  345.  It  is  as  firmly  settled  that  the  giving 
of  the  particular  notice  required  is  an  indispensable  condition 
precedent  to  the  right  to  make  a  deed  to  the  purchaser  or 
assignee.  Gage  v.  Bailey^  100  Illinois,  530,  536;  Gage  v. 
Schmidt^  104  Illinois,  106,  109;  Ga^e  v.  Herrey^  111  Illinois, 
305,  308;  Gage  v.  Mayer,  117  Illinois,  632,  636. 

As  the  notice  of  the  sale  of  1873  was  not  in  conformity 
with  the  statute,  Gage  was  not  entitled  to  the  deed  of  July 
24,  1876,  and  it  is  void. 

The  first  of  the  deeds  held  by  Gage  which  is  referred  to  in  the 
bill  is  that  of  July  3, 1880.  One  of  the  contentions  of  the  plain- 
tiff is  that,  even  if  there  were  a  valid  judgment  and  precept  for 
the  sale,  that  deed  was  issued  without  authority  of  law.  The 
county  clerk  issued  it  upon  the  showing  made  by  the  follow- 
ing papers :  1.  A  notice  of  the  tax  sale,  dated  Chicago,  April 
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21,  22  and  23,^  1879,  given  by  Asahel  Gage,  addressed  « To 
the  owners  or  parties  interested  in  the  following  described 
lands  and  lots,  and  to  the  persons  in  whose  names  they  were 
taxed  or  specially  assessed,  and  to  whom  it  may  concern,"  and 
published  in  the  Chicago  Daily  Evening  Journal  on  those 
days.  That  document  gave  notice  of  the  purchase  by  Asahel 
Gage  of  the  lots  here  in  dispute,  on  the  8th  day  of  August, 
1877,  at  a  sale  ^^  for  taxes  and  special  assessments  authorized 
by  and  levied  or  assessed  in  compliance  with  the  laws  of  the 
State  of  Illinois,"  and  "  taxed  or  specially  assessed  for  the  year 
1874  for  the  third  instalment  of  special  assessment  number  36 
of  the  town  of  Lake,  and  the  time  of  redemption  of  said  land  or 
lots  from  said  sale  will  expire  on  the  8th  day  of  August,  1879." 
The  fact  of  the  publication  of  that  notice  is  supported  by  the 
affidavit  of  the  publisher  of  the  paper  referred  to.  2.  An  affi- 
davit of  the  agent  and  attorney  of  the  purchaser,  in  which, 
after  setting  out  the  above  notice  and  its  publication  in  the 
newspaper,  he  states  that  "  Asahel  Gage  served  or  caused  to  be 
served  written  or  printed  or  partly  written  and  partly  printed 
notices  of  purchase  at  said  tax  sale,  as  in  other  affidavits  hereto 
attached  more  fully  set  forth,  on  every  person  in  actual  posses- 
sion or  occupancy  of  such  land  or  lots,  and  also  the  person  in 
whose  name  the  same  were  taxed  or  specially  assessed,  if  upon 
diligent  inquiry  they  could  be  found  in  said  county,  and  a  rea- 
sonable notice  was  given  to  the  owners  or  parties  interested  in 
said  land  or  lots  at  least  three  months  before  the  expiration  of 
the  time  of  redemption  on  such  sale,  and  that  said  notices 
stated  when  he  purchased  the  land  or  lots,  in  whose  names 
taxed,  the  description  of  the  land  or  lots  he  has  purchased,  for 
what  year  taxed  or  specially  assessed,  and  when  the  time  of 
redemption  will  expire.  And  this  affiant  says  that  he  has 
compared  the  affidavits  hereto  attached  with  the  original  mem- 
oranda  of  service  of  the  respective  parties  tnaking  the  same^  and 
that  the  same  are  correct  according  to  tJie  original  tnevioranda 
of  service  as  aforesaidP  This  affidavit  states,  generally,  that 
Asahel  Gage  caused  a  reasonable  notice  to  be  given  to  the 
owners  or  parties  interested,  by  publication  or  otherwise,  of 
the  fact  of  the  sale  of  the  property  described  in  the  notice 
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attached  for  the  taxes  or  assessments  therein  desoribed,  and 
when  the  time  of  redemption  would  expire,  and  complied 
with  all  the  provisions  of  the  constitution  and  laws  of  the 
State  of  Illinois  to  entitle  him  to  a  deed  or  deeds  of  con- 
veyance. 3.  Affidavit  of  Charles  P.  Westerfield,  made  July 
15th,  1879,  in  which  he  describes  himself,  as  agent  of  Asahel 
Oage,  and  states  that  on  the  5tb  day  of  December,  1878, 
he  served  upon  Peter  Caldwell  and  Ann  Caldwell,  his  wife, 
^^  by  handing  the  same  to  and  leaving  the  same  with  the  said 
Ann  CoLdAoeU  persanaHy^^^  a  copy  of  the  notice  annexed  to 
his  affidavit ;  that  '^  the  persons  so  served  were  the  only  per- 
sons in  actual  possession  or  occupancy  of  said  land  or  lots 
[the  premises  in  dispute]  at  least  three  months  before  the  ex- 
piration of  the  time  of  redemption ; "  and  that  said  lands  or 
lots  were  taxed  or  specially  assessed  in  the  name  of  ^'  P.  Cald- 
well and  Peter  Caldwell."  4.  Affidavit  of  one  Bunker,  made 
July  15th,  1879,  describing  himself  and  stating  that  he,  as 
agent  of  Gage,  '^  on  the  dates  mentioned  in  the  foregoing  affi- 
davit, accompanied,  was  present  with  and  witnessed  Charles 
P.  Westerfield,  on  the  dates  and  at  the  several  places  as  men- 
tioned in  the  foregoing  affidavit,  serve  the  notices  above  men- 
tioned on  the  persons  mentioned  in  the  above  affidavit,"  and 
that  "  a  copy  of  the  annexed  notice  was  served  upon  the  said 
persons  at  the  times,  places  and  in  the  manner  and  form  as 
stated  above."  5.  Affidavit  of  Charles  P.  Westerfield,  made 
July  15, 1879,  describing  himself  as  agent  of  Asahel  Gage,  and 
stating  that,  as  such  agent,  he  served,  April  4, 1879,  upon  Peter 
Caldwell,  personally,  a  copy  of  the  notice  which  was  annexed. 

6.  Affidavit  of  U.  George  Taylor,  in  the  precise  words  of  Bun- 
ker's affidavit,  except  that  Taylor  states  the  service  which  he, 
as  agent  of  Gage,  witnessed,  occurred  on  the  4th  of  April,  1879. 

7.  One  of  the  notices,  annexed  to  the  above  affidavits,  was 
addressed :  "  To  whom  it  may  concern,"  stated  the  purchase  by 
Gage,  on  the  8th  day  of  August,  1877,  "at  a  sale  of  lots  and 
lands  for  taxes  and  special  assessments  authorized  by  the  laws 
of  the  State  of  Illinois,  taxed  in  the  name  of  P.  Caldwell,"  of 
the  lots  in  controversy  "  taxed  or  specially  assessed  for  the  year 
1874  for  the  third  instalment  of  special  assessment  number  36 
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of  the  town  of  Lake,  and  that  the  time  of  redemption  thereof 
from  said  sale  will  expire  on  the  8th  day  of  August,  1879." 
The  other  notice  differed  from  the  first  one  only  in  stating 
that  the  lots  and  lands  sold  were  taxed  in  the  names  of  P. 
Caldwell  and  Peter  Caldwell.  8.  Certificates  of  sale  of  the 
two  lots  in  dispute  to  Asahel  Gage. 

In  consideriDg  whether  the  purchaser  was  entitled,  upon  the 
showing  made  by  him,  to  the  deed  of  July  3, 1880,  we  give  no 
weight  to  the  notice  published  in  the  newspaper.  The  right  of 
the  purchaser  or  his  assignee  to  give  notice,  in  that  mode,  of 
the  tax  sale,  existed  only  when  no  person  was  in  actual  pos- 
session or  occupancy  of  the  property  sold,  and  the  person  in 
whose  name  it  was  taxed  or  specially  assessed  could  not,  upon 
diligent  inquiry,  be  found  in  the  county  —  a  condition  of 
things  which  is  not  pretended  to  have  existed  after  1868  up  to 
the  execution  of  the  deeds  in  question.  Nor  do  we  attach  any 
value  to  the  affidavit  of  Westerfield,  made  Jul}^  15,  1879,  as  to 
the  service  on  the  5th  of  December,  1878,  because  that  service 
was  upon  Peter  Caldwell,  by  handing  the  notice  to  his  wife; 
and  that  is  not  stated  to  have  been  done  in  the  presence  of  the 
husband.  The  statute  provides  for  service  upon  every  person 
in  actual  possession  or  occupancy  of  the  land,  and  also  upon 
the  persons  in  whose  name  it  is  taxed.  If  it  be  proper  or  nec- 
essary, under  any  circumstances,  to  serve  notice  of  the  sale 
upon  the  wife  where  the  husband  owns  and  occupies  the  land, 
and  it  is  taxed  in  his  name,  no  such  circumstances  are  dis- 
closed in  the  present  case. 

As  to  the  notice  which  Westerfield  claimed  to  have  served 
on  Caldwell,  April  4,  1879,  it  is  doubtful,  under  the  decisions 
above  cited,  whether  the  obscurity  arising  from  the  words,  in 
each  notice,  "taxes  and  special  assessments"  and  "taxed  or 
specially  assessed,"  is  removed  by  the  use  of  the  words  "  for 
the  third  instalment  of  special  assessment  number  36  of  the 
town  of  Lake."  But  waiving  that  question,  we  are  not  pre- 
pared to  hold  that  the  decree  is  erroneous  so  far  as  it  sustains 
the  plaintiffs  contention  that  there  was  in  fact  no  service  on 
Caldwell  of  notice  of  the  tax  sale  and  of  Gage's  purchase. 
Caldwell  testifies  that  he  was  not  at  any  time,  to  his  knowl- 
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edge,  served  with  notice  of  the  tax  sales  of  these  particular 
lots.  The  witness  relied  on  to  prove  the  contrary  is  Wester- 
field.  He  states  in  his  deposition,  taken  November  29,  1884, 
but  not  in  the  presence  of  the  plaintiff  or  of  his  attorney,  and, 
so  far  as  the  record  shows,  without  notice  to  either,  that  on 
the  4th  day  of  April,  1879  —  more  than  five  years  before  he 
gave  the  deposition  —  he  served  a  notice  of  the  tax  sale  of 
this  property  personally  on  Peter  Caldwell  and  wife.  It  is 
difficult  to  believe  that  he  could  have  remembered,  at  the  time 
he  testified  in  November,  1884,  the  particular  day  in  the  spring 
of  1879  when  he  served  such  a  notice,  unless  his  memory  was 
refreshed  by  some  memorandum  made  at  the  time  by  him  or 
in  his  presence.  But  he  does  not  state  that  he  made,  or  that 
he  ever  saw,  any  such  memorandum.  The  deposition  of  Cald- 
well was  given  before  that  of  Westerfield,  and  it  behooved 
the  defendant  to  show,  if  he  could  do  so,  that  when  Wester- 
field gave  the  4th  of  April,  1879,  as  the  date  of  the  service  of 
the  notice  on  Caldwell  he  was  not  guessing  or  giving  merely 
his  impressions.  But  Westerfield  was  not  asked  whether  he 
ever  made,  or  saw,  any  memorandum  of  the  date  of  service, 
nor  did  he  state  how  he  was  able,  apparently  without  hesita- 
tion or  doubt,  to  fix  the  exact  day  of  such  service  nearly  six 
years  before  giving  his  deposition.  It  may  be  that  Wester- 
field based  his  statement  upon  the  affidavit  made  by  him  on 
the  15th  day  of  July,  1879.  But  that  affidavit  was  not  made 
contemporaneously  with  the  alleged  service,  and  is  one  show- 
ing service  only  on  Peter  Caldwell ;  whereas  in.  his  deposition 
he  testified  that  the  service  on  the  4th  of  April,  1879,  was  on 
both  Caldwell  and  wife. 

In  this  connection  there  are  some  circumstances  that  are 
not  without  interest.  Taylor  made  an  affidavit  in  support  of 
Gage's  application  for  the  deed,  statjng  that  he,  also,  was  an 
agent  of  Gage,  was  present  "  on  the  date  and  at  the  place  as 
mentioned  "  in  Westerfield's  affidavit,  and  witnessed  the  ser- 
vice of  the  notice  upon  Caldwell  "  in  the  manner  and  form  " 
as  stated  by  Westerfield.  A  witness  so  clear  in  his  recollec- 
tion, being  one  of  the  numerous  agents  whom  Gage  seemed  to 
have  bad  in  this  business,  ought  to  have  been  required  to  give 
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his  deposition,  or  some  reason  should  have  been  given  why  he 
was  not  produced  as  a  witness.  Of  course,  the  defendant 
knew  that  ex  parte  affidavits,  filed  to  procure  a  deed,  would 
not  be  conclusive  evidence  in  a  suit  between  the  owner  of  the 
land  and  the  holder  of  the  tax  title  in  respect  to  the  notice  of 
the  tax  sale. 

'  There  is  another  circumstance  not  without  weight.  The 
agent  and  attorney  of  Gage,  in  his  affidavit  in  support  of  the 
application  for  a  deed,  stated  that  there  were  then  in  existence 
^'  the  original  memoranda  of  service  of  the  respective  parties 
making  the  same,"  and  that  the  affidavits  of  Westerfield, 
Bunker  and  Taylor  were  correct  according  to  such  memo- 
randa. He  based  that  statement  upon  a  comparison  by  him- 
self of  the  affidavits  with  the  memoranda.  But  he  does  not 
testify  in  the  case  as  a  witness,  although  he  knew  that  Cald- 
well, under  oath,  had  denied  service  of  notice  as  to  the  sale  of 
the  particular  lots  here  in  dispute.  And  no  such  original 
memoranda  appear  upon  the  notice  returned.  If  such  memo- 
randa were  made  by  Westerfield,  or  in  his  presence  contempo- 
raneously with  the  service  of  the  notice,  and  the  court  was 
informed  by  the  record  that  the  statements  in  his  deposition 
were  made,  after  his  recollection  had  been  refreshed  by  ex- 
amining them,  there  would  be  ground  to  contend  that  Cald- 
well's statement  was  incorrect. 

There!  is  still  another  difficulty  in  the  way  of  the  defendant. 
Caldwell  having  testified  that  he  did  not  receive  any  notice 
of  the  tax  sale,  and  Westerfield  being  afterwards  called  as  a 
witness  to  show  notice,  there  was  no  distinct  reference  by  the 
latter  to  the  notice  filed  by  Gage  with  the  county  clerk. 
Being  asked  whether  "in  the  spring,  on  or  about  the  4th  of 
April,  1879,"  he  "served  a  notice  of  the  tax  sales  of  this 
property  upon  Peter  Cajdwell,"  he  replied :  "  On  the  4th  day 
of  April  I  served  a  notice  personally  on  Peter  Caldwell  and 
wife."  Now  what  notice  was  this  ?  The  statute  required  that 
the  notice  should  state  certain  facts,  and  that  the  affidavit 
should  state  "  particularly  the  facts  relied  on "  as  showing 
compliance  with  the  statute.  Did  the  notice  to  which  Wester- 
field refers  in  his  deposition  meet  these   requirements?    He  ' 
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does  not  so  state.  Was  that  notice  the  same  as  the  one 
referred  to  in  his  affidavit  of  July  15,  1879?  We  cannot  tell 
from  the  record.  In  determining  the  weight  to  be  given  to 
Westerfield's  deposition,  upon  the  issue  as  to  whether  notice 
was  in  fact  given  to  Caldwell,  that  deposition  is  not  to  be  sup- 
plemented by  his  ex  parte  affidavit  used  in  supporting  Gage's 
application  for  a  deed,  and  to  which  in  his  deposition  he  makes 
no  reference  whatever.  So  that  upon  the  issue  as  to  notice  of 
the  tax  sale  there  is  no  proof  whatever  in  this  case  in  conflict 
with  the  statement  of  Caldwell,  except  the  prima  facie  evi- 
dence furnished  by  the  ex  parte  affidavit  of  Westerfield  made 
July  15,  1879. 

Under  all  the  circumstances  disclosed  by  the  record,  we  are 
not  prepared  to  say  that  the  court  below  erred  if  it  proceeded 
upon  the  ground,  as  it  may  well  have  done,  that  the  proof 
failed  to  show  satisfactorily,  or  with  sufficient  certainty,  such 
notice  by  the  purchaser,  or  his  assignee,  as  the  statute  required 
before  he  could  receive  a  deed.  The  right  of  an  occupant  of 
land,  sold  for  the  non-payment  of  taxes  or  special  assessments, 
to  personal  notice  of  the  fact  of  sale  before  the  time  of  redemp- 
tion expires,  is  expressly  given  by  the  constitution  of  Illinois, 
and  is  fundamental.  And  upon  a  direct  issue  as  to  whether 
such  notice  was  given  —  the  owner  testifying  that  he  did  not 
receive  notice — the  evidence  should  be  clear  and  convincing 
that  it  was  given,  as  required  by  law,  before  the  tax  title  is 
held  to  be  paramount. 

The  case  as  to  the  deeds  of  June  30,  1880,  and  July  6, 1880, 
is  substantially  the  same  as  that  made  in  relation  to  the  deed 
of  July  3,  1880.  What  has  been  said  in  reference  to  the  last- 
named  deed  applies  to  the  other  two. 

Other  questions  involving  the  validity  of  the  tax  title  have 
been  discussed  in  the  briefs  of  counsel.  But,  in  view  of  the 
conclusions  reached,  they  need  not  be  examined. 

Decree  affirmed. 
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UNITED  STATES  v.  MISSOURI,  KANSAS  &  TEXAS 

RAILWAY  COMPANY. 

APPEAL    FROM    THE    OIEOUIT    CX)UBT  OF    THE    UNITED    STATES   FOB 

THE  DI8TBI0T  OP  KANSAS. 

No.  817.    Argaed  March  10, 11, 1891.  —  Decided  October  19, 1891. 

Congress,  March  3,  1863,  granted  to  Kansas  every  alternate  section  of  land, 
designated  by  odd  numbers  for  ten  sections  in  width  on  each  side,  in  aid 
of  the  construction  of  the  following  roads  and  each  branch  thereof: 
First,  a  railroad  and  telegraph  from  the  city  of  Leavenworth,  Kansas, 
by  the  way  of  Lawrence  and  the  Ohio  City  crossing  of  the  Osage  River, 
to  the  Southern  line  of  the  State  In  the  direction  of  Galveston  Bay,  In 
Texas,  with  a  branch  from  Lawrence  by  the  valley  of  the  Wakarusa 
River  to  the  point  on  the  Atchison,  Topeka  and  Santa  F6  Railroad, 
where  that  road  intersects  the  Neosho  River ;  Second,  a  railroad  from  the 
city  of  Atchison,  Kansas,  via  Topeka,  to  the  western  line  of  that  State, 
in  the  direction  of  Fort  Union  and  Santa  F6,  New  Mexico,  with  a  branch 
where  the  latter  road  crosses  the  Neosho,  down  said  Neosho  Valley  to 
the  point  where  the  road,  first  named,  enters  the  Neosho  Valley.  The  * 
act  provided  that  in  the  case  of  deficiencies  in  place  limits,  it  should  **  be 
the  duty  of  the  Secretary  of  the  Interior  to  cause  to  be  selected,  for  the 
purposes  aforesaid,  from  the  public  lands  of  the  United  States  nearest  to 
tiers  of  sections  above  specified,  so  much  land,  in  alternate  sections,  or 
parts  of  sections,  designated  by  odd  numbers,  as  shall  be  equal  to  such 
lands  as  the  United  States  have  sold,  reserved  or  otherwise  appropriated, 
or  to  which  the  rights  of  preemption  or  homestead  settlements  have 
attached.''  The  act  also  provided  that  the  *' sections  and  parts  of  sec- 
tions of  land  which,  by  such  grant,  shall  remain  to  the  United  States, 
within  ten  miles  on  each  side  of  said  road  and  branches  "  [that  is,  the 
even-numbered  sections  within  the  place  or  granted  limits,]  "shall  not 
be  sold  for  less  than  double  the  minimum  price  of  the  public  lands  when 
sold ;  nor  shall  any  of  said  lauds  become  subject  to  sale  at  private  entry 
until  the  same  shall  have  been  first  ofl'ered  at  public  sale  to  the  highest 
bidder,  at  or  above  the  increased  minimum  price,  as  aforesaid :  Provided, 
That  actual  and  bona  Jide  settlers,  under  the  provisions  of  the  preemp- 
tion and  homestead  laws  of  the  United  States,  may,  after  due  proof  of 
settlement,  improvement,  cultivation  and  occupation,  as  now  provided  by 
law,  purchase  the  same  at  the  increased  minimum  price  aforesaid :  And 
provided,  also.  That  settlers  on  any  of  said  reserved  sections,  under  the 
provisions  of  the  homestead  law,  who  improve,  occupy  and  cultivate  the 
same  for  a  period  of  five  years,  and  comply  with  the  several  conditions 
and  requirements  of  said  act,  shall  be  entitled  to  paints  for  an  amount 
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not  exceeding  eighty  acres  each,  anything  in  this  act  to  the  contrary 

notiprithstanding.''  By  a  subsequent  act,  July  16,  1866,  for  the  benefit 
of  the  Union  Pacific  Railroad  Company,  Southern  Branch,  there  was 
granted  to  the  State  for  the  use  of  that  company,  '*  every  alternate  sec- 
tion of  land,  or  parts  thereof,  designated  by  odd  numbers  to  the  extent  of 
five  alternate  sections  per  mile  on  each  side  of  said  road,  and  not  exceed- 
ing in  all  ten  sections  per  mile;  but  in  case  it  shall  appear  that  the 
United  States  have,  when  the  line  of  said  road  is  definitely  located,  sold 
any  section  or  any  part  thereof,  granted  as  aforesaid,  or  that  the  right 
of  preemption  or  homestead  settlement  has  attached  to  the  same,  or 
that  the  same  has  been  reserved  by  the  United  States  for  any  purpose 
whatever,  then  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to 
cause  to  be  selected  for  the  purposes  aforesaid,  from  the  public  lands  of 
the  United  States  nearest  to  the  sections  above  specified,  so  much  land 
as  shall  be  equal  to  the  amount  of  such  lands  as  the  United  States  have 
sold,  reserved  or  otherwise  appropriated,  or  to  which  the  right  of  home- 
stead settlement  or  preemption  has  attached  as  aforesaid,  which  lands, 
thus  indicated  by  the  direction  of  the  Secretary  of  the  Interior,  shall  be 
reserved  and  held  for  the  State  of  Kansas  for  the  use  of  said  company 
by  the  said  Secretary  for  the  purpose  of  the  construction  and  operation 
of  said  railroad,  as  provided  by  this  act.**  This  last  act  provided  also 
**  That  any  and  all  lands  heretofore  reserved  to  the  United  States  by  any 
act  of  Congress,  or  in  any  other  manner  by  competent  authority,  for  the 
purpose  of  aiding  in  any  object  of  internal  improvement  or  other  pur- 
pose whatever,  be,  and  the  same  are  hereby,  reserved  and  excepted  from 
the  operation  of  this  act,  except  so  far  as  it  may  be  found  necessary  to 
locate  the  route  of  said  road  through  such  reserved  lands,  in  which  case 
the  right  of  way,  two  hundred  feet  in  width,  is  hereby  granted  subject 
to  the  approval  of  the  President  of  the  United  States :  And  provided  fur- 
ther, That  said  lands  hereby  granted  shall  not  be  selected  beyond  twenty 
miles  from  the  line  of  said  road."  The  routes  of  the  Leavenworth, 
Lawrence  and  Fort  Gibson  Railroad  Company,  which  got  the  benefit  of  the 
first  road  named  in  the  act  of  1868,  and  the  Union  Pacific  Railroad  Com- 
pany, Southern  Branch,  now  the  Missouri,  Kansas  and  Texas  Railroad 
Company,  which  succeeded  also  to  the  rights  of  the  Atchison  company 
in  respect  to  the  road  down  the  Neosho  Valley,  crossed  each  other  in  the 
▼alley,  so  that  some  of  the  ^en-numbered  sections  within  the  original 
place  limits  of  the  first-named  road  were  within  the  Indemnity  limits  of 
the  latter  road,  and  some  eren-numbered  sections  were  within  the  com- 
mon indemnity  limits  of  both  roads :  Held^  (1)  That  the  even-numbered 
sections  within  the  place  limits  of  the  Leavenworth,  Lawrence  and  Fort 
Gibson  Railroad  were  reserved  to  the  United  States  by  the  act  of  1868, 
and,  therefore  were  excepted  from  the  grant  Id  the  act  of  18G6  and  could 
not  be  patented  to  the  Missouri,  Kansas  and  Texas  Railway  Company  to 
supply  deficiencies  in  its  place  limits ;  (2)  The  eren-numbered  sections 
that  were  within  the  common  indemnity  limits  of  both  roads  could  be  used 
to  supply  deficiencies  in  the  place  limits  of  the  Missouri,  Kansas  and  Texas 
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Railway  Company,  saving  the  rights  acquired  under  the  preemption  and 
homestead  laws  before  the  selection  of  such  lands  for  purposes  of  indem- 
nity. 

The  principle  reaffirmed  that  title  to  indemnity  lands  does  not  vest  in  a 
railroad  company,  for  the  benefit  of  which  they  are  contingently  granted, 
but  remains  in  the  United  States  until  they  are  actually  selected  and  set 
apart  under  the  direction  of  the  Secretary  of  the  Interior  specifically  for 
indemnity  purposes. 

Where  a  patent  has  been  fraudulently  ol>tained,  and  such  fraudulent 
patent,  if  allowed  to  stand,  wouFd  work  prejudice  to  the  interests  or 
rights  of  the  United  States,  or  would  prevent  the  government  from  ful- 
filling an  obligation  Incurred  by  it,  either  to  the  public  or  to  an  individ- 
ual, which  personal  litigation  could  not  remedy,  there  would  be  an  occa- 
sion which  would  make  it  the  duty  of  the  government  to  institute  judicial 
proceedings  to  vacate  such  patent.  These  principles  equally  apply  where 
patents  have  been  issued  by  mistake,  and  they  are  especially  applicable 
where  a  multiplicity  of  suits,  each  one  depending  upon  the  same  facts 
and  the  same  questions  of  law,  can  be  avoided,  and  where  a  comprehen- 
sive decree,  covering  all  contested  rights,  would  accomplish  the  substan- 
tial ends  of  justice. 

Kansas  City^  Lawrence  Ac.  Railroad  v.  The  Attorney  General^  118  U.  S.  682 
distinguished,  and  held  to  decide  only  the  right  of  the  Missouri,  Kansas 
and  Texas  Company  to  indemnity  from  the  odd-numbered  sections  within 
the  overlapping  indemnity  limits  of  that  company  and  the  Leavenworth^ 
Lawrence  and  Fort  Gibson  Company. 

In  equity.  Defendants  demurred  to  the  bill,  and  the  de- 
murrer was  sustained  and  the  bill  dismissed.  Plaintiffs  ap- 
pealed.   The  case  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Maury  for  appellants. 

Mr.  A.  B.  Browne^  Mr.  A.  L.  Williams  and  Mr.  Sinuyn 
Sterne,  (with  whom  ori  the  brief  were  Mr.  A.  T.  BHtton 
and  Mr.  James  Hagerman^  for  the  Missouri,  Kansas  and 
Texas  Railway  Company,  appellee. 

Mr.  William  Laitrrence,  on  behalf  of  settlers,  for  appellants. 

Mb.  Justice  Hablan  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  by  the  United  States  for  the  cancel- 
lation of  certain  patents  for  lands  in  Allen  County,  Kansas, 
of  date  respectively  November  3, 1873,  Marcli  19, 1875,  August 
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17, 1876,  and  April  23,  1877,  and  alleged  to  have  been  issued 
to  the  Missouri,  Kansas  and  Texas  Railway  Company  without 
authority  of  law. 

The  institution  of  such  a  suit  as  this  was  recommended  by 
the  Secretary  of  the  Interior  in  a  communication  addressed  to 
the  Attorney  General  under  date  of  June  10,  1886.  4  Land 
Decisions,  573,  578 ;  5  Land  Decisions,  280,  481.  The  present 
suit  was  not,  however,  brought  until  after  the  passage  of  the 
act  of  Congress  of  March  3,  1887,  requiring  the  immediate 
adjustment  by  the  Secretary  of  the  Interior,  in  accordance 
with  the  decisions  of  this  court,  of  all  unadjusted  land  grants 
made  by  Congress  to  aid  in  the  construction  of  railroads.  24 
Stat.  556,  c.  376.  That  act  made  it  the  duty  of  the  Attorney 
General  to  commence  and  prosecute  suits  for  the  cancellation  of 
all  patents,  certification  or  other  evidence  of  title  issued  for 
public  lands,  and  to  restore  the  title  to  the  United  States  in 
all  cases  of  lands  appearing — upon  the  completion  of  such 
adjustments  or  sooner  —  to  have  been  "  erroneously  certified  or 
patented,  by  the  United  States,  to  or  for  the  use  or  benefit  of 
any  company  claiming  by,  through  or  under  grant  from  the 
United  States,  to  aid  in  the  construction  of  a  railroad,"  if  such 
company  neglected  or  failed,  upon  demand  by  the  Secretary 
of  the  Interior,  to  relinquish  or  reconvey  to  the  United  States 
all  such  lands,  whether  within  granted  or  indemnity  limits. 
(Sections  1  and  2.) 

The  act  also  provided  that  a  honajlde  settler  whose  home- 
stead or  preemption  entry  had  been  erroneously  cancelled  on 
account  of  any  railroad  grant,  or  the  withdrawal  of  public 
lands  from  market,  should,, upon  application,  be  reinstated  in 
all  his  rights  and  allowed  to  perfect  his  entry,  by  complying 
with  the  public  land  laws,  provided  he  had  not  located  another 
entry  in  lieu  of  the  one  so  erroneously  cancelled,  or  voluntarily 
abandoned  his  original  entry  ;  and  if  a  settler  did  not,  within 
a  reasonable  time  to  be  fixed  by  the  Secretary  of  the  Interior, 
make  his  application  to  be  reinstated,  all  such  unclaimed  lands 
were  required  to  be  disposed  of  under  the  public  land  laws, 
with  priority  of  right  to  honajide  purchasers,  if  any;  then  to 
bona  fide  settlers  residing  thereon.     (Section  3./ 
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In  respect  to  lands,  except  those  last  mentioned,  foand  to 
have  been  erroneously  certified  or  patented,  and  to  have  beeu 
sold  by  the  grantee  company  to  citizens  of  the  United  States, 
or  to  persons  who  had  declared  their  intention  to  become  sach, 
it  was  provided  that  ^^  the  person  or  persons  so  purchasing  in 
good  faith,  his  heirs  or  assigns,  shall  be  entitled  to  the  land  so 
purchased,  upon  making  proof  of  the  fact  of  such  purchase  at 
the  proper  land  office,  within  such  time  and  under  such  rules 
as  may  be  prescribed  by  the  Secretary  of  the  Interior,  after 
the  grants  respectively  shall  have  been  adjusted ;  and  patents 
of  the  United  States  shall  issue  therefor,  and  shall  relate  back 
to  the  date  of  the  original  certification  or  patenting,  and  the 
Secretary  of  the  Interior,  on  behalf  of  the  United  States,  shall 
demand  payment  from  the  company  which  has  so  disposed  of 
such  lands  of  an  amount  equal  to  the  Government  price  of 
similar  lands ; "  the  right  of  the  purchaser  of  the  lands  so 
erroneously  withdrawn,  certified  or  patented  to  recover  the 
purchase-money  therefor  from  the  grantee  company,  less  the 
amount  paid  to  the  United  States  by  such  company,  being 
saved ;  and  no  mortgage  or  pledge  of  the  lands  by  the  com- 
pany to  be  considered  as  a  sale  for  the  purpose  of  the  act. 
(Section  4.) 

It  was  further  provided  that  where  a  company  had  sold  to 
citizens  of  the  United  States,  or  to  persons  who  had  declared 
their  intention  to  become  such  citizens,  as  a  part  of  its  grant, 
lands  not  conveyed  to  or  for  its  use,  such  lands  being  the  num- 
bered sections  prescribed  in  the  grant,  and  being  coterminous 
with  the  constructed  parts  of  the  road,  and  where  the  lands  so 
sold  were  excepted  from  the  operation  of  the  grant  to  the 
company,  it  should  be  lawful  for  the  bona  fide  purchaser 
thereof  from  the  company  to  make  payment  to  the  United 
States  at  the  ordinary  Government  price  for  like  lands,  and 
thereupon  patents  should  issue  therefor  to  him,  his  heirs  or 
assigns.  All  lands  were  excepted  from  these  provisions  which 
at  the  date  of  such  sales  were  in  the  boTia  fide  occupation  of 
adverse  claimants  under  the  preemption  or  homestead  laws  of 
the  United  States,  and  whose  claims  and  occupation  had  not 
since  been  voluntarily  abandoned ;  as  to  which  excepted  landa 
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the  said  preemption  and  homestead  claimants  were  permitted 
to  perfect  their  proofs  and  entries  and  receive  patents.  These 
last  provisions  do  not  apply  "  to  lands  settled  upon  subsequent 
to  the  first  day  of  December,  eighteen  hundred  and  eighty-two, 
by  persons  claiming  to  enter  the  same  under  the  settlement 
laws  of  the  United  States,  as  to  which  lands  the  parties  claim- 
ing the  same  as  aforesaid  shall  be  entitled  to  prove  up  and 
enter  as  in  other  like  cases."    (Section  5.) 

Demurrers  to  the  bill  having  been  sustained,  37  Fed.  Rep. 
68,  and  the  suit  dismissed,  the  United  States  prosecuted  the 
present  appeal. 

The  lands  in  dispute  are  of  two  classes:  1.  ^t;d7^numbered 
sections  that  are  within  the  original  ten-mile  or  place  limits  of 
the  Leavenworth,  Lawrence  and  Fort  Gibson  Railroad  Com- 
pany, subsequently  named  the  Leavenworth,  Lawrence  and 
Galveston  Railroad  Company,  and  to  be  hereafter,  in  this 
opinion,  referred  to  as  the  Leavenworth  Company.  Those 
sections  are  also  within  the  indemnity  limits  of  the  Missouri, 
Kansas  and  Texas  Railroad  Company,  originally  named  the 
Union  Pacific  Railroad  Company,  Southern  Branch,  and  to 
be  hereafter  referred  to  as  the  Missouri-Kansas  Company. 
2.  JEvenrnumhered  sections  within  the  common  indemnity 
limits  of  both  roads. 

No  question  is  presented  in  this  case  as  to  the  oddrnnmhered. 
sections  within  either  the  place  or  the  indemnity  limits  of  the 
Leavenworth  road. 

In  respect  to  each  of  the  above  classes  of  lands,  the  bill 
alleges  that  rights  had  attached  under  the  homestead  and  pre- 
emption laws  in  favor  of  settlers ;  some,  before  the  passage  of 
the  act,  to  be  presently  referred  to,  under  which  the  Missouri- 
Kansas  Company  claims,  and  others  after  that  date,  but  before 
the  selection  of  such  lands,  by  the  direction  of  the  Secretary 
of  the  Interior,  as  indemnity  lands  for  that  company. 

But  the  principal  question  raised  by  the  demurrer  is  whether 
the  Missouri-Kansas  Company  was  entitled,  under  any  circum- 
stances whatever,  to  make  up  losses  or  deficiencies,  occurring 
in  its  place  limits,  from  ^tj^n-numbered  sections  within  either 
the  place  or  indemnity  limits  of  the  Leavenworth  road.    This 
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question  depend£[  upon  the  construction  of  three  acts  of  Con- 
gress, passed,  respectively,  March  3,  1863,  July  1,  1864,  and 
July  26,  1866,  granting  lands  to  the  State  of  Kansas  to  aid  in 
the  construction  of  these  railroads. 

The  grant  made  by  the  act  of  March  3,  1863,  was  of  every 
alternate  section  of  land,  designated  by  odd  numbers  for  ten 
sections  in  width  on  each  side,  in  aid  of  the  construction  of 
the  following  roads  and  each  branch  thereof :  Firsts  a  railroad 
and  telegraph  from  the  city  of  Leavenworth,  Kansas,  by  the 
way  of  Lawrence  and  the  Ohio  City  crossing  of  the  Osage 
River,  to  the  southern  line  of  the  State  in  the  direction  of  Gal- 
veston Bay,  in  Texas,  with  a  branch  from  Lawrence  by  the 
valley  of  the  Wakarusa  River  to  the  point  on  the  Atchison, 
Topeka  and  Santa  F6  Railroad,  where  that  road  intersects  the 
Neosho  River ;  Second^  a  railroad  from  the  city  of  Atchison, 
Kansas,  via  Topeka,  to  the  western  line  of  that  State,  in  the 
direction  of  Fort  Union  and  Santa  F6,  New  Mexico,  with  a 
branch  where  the  latter  road  crosses  the  Neosho,  down  said 
Neosho  Valley  to  the  point  where  the  road,  first  named,  (the 
Leavenworth  road,)  enters  the  Neosho  Valley.  In  respect  to 
each  road  and  branches,  it  was  provided  that  "  in  case  it  shall 
appear  that  the  United  States  have,  when  the  lines  or  routes 
of  said  road  and  branches  are  definitely  fixed,  sold  any  section 
or  any  part  thereof  granted  as  aforesaid,  or  that  the  right  of 
preemption  or  homestead  settlement  has  attached  to  the  same, 
or  that  the  same  has  been  reserved  by  the  United  States,  for 
aby  purpose  whatever,  then  it  shall  be  the  duty  of  the  Secre- 
tary of  the  Interior  to  cause  to  be  selected  for  the  purposes 
aforesaid  from  the  public  lands  of  the  United  States  nearest 
to  tiers  of  sections  above  specified,  so  much  land,  in  alternate 
sections,  or  parts  of  sections,  designated  by  odd  numbers,  as 
shall  be  equal  to  such  lands  as  the  United  States  have  sold, 
reserved  or  otherwise  appropriated,  or  to  which  the  rights  of 
preemption  or  homestead  settlements,  have  attached  as  afore- 
said ;  which  lands  thus  indicated  by  odd  numbers,  and  selected 
by  direction  of  the  Secretary  of  the  Interior  as  aforesaid,  shall 
be  held  by  the  State  of  Kansas  for  the  use  and  purpose  afore- 
said :  Provided^  That  the  land  to  be  so  selected  diall,  in  no 
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case,  be  located  farther  than  twenty  miles  from  the  lines  of 
said  road  and  branches:  Provided^  further^  That  the  lands 
hereby  granted  for  and  on  account  of  said  roads  and  branches 
severally,  shall  be  exdnsively  applied  in  the  construction  of 
the  same,  and  for  no  other  purpose  whatever,  and  shall  be  dis- 
posed of  only  as  the  work  progresses  through  the  same,  as  in 
this  act  hereinafter  provided.    .    .    ."    12  Stat.  772,  c.  98,  §  1. 

The  second  section  of  the  act  provided  that  ^'  the  sections 
and  parts  of  sections  of  land  which,  ly  9uch  grants  shall  reraain 
to  the  United  States^  within  ten  miles  on  each  side  of  said  road 
and  branches,"  [that  is,  the  ^t^dn^numbered  sections  within  the 
place  or  granted  limits,]  ''  shall  not  be  sold/br  less  than  double 
the  minimum  price  of  the  public  lands  when  sold;  nor  shaU 
<J^y  of  said  lands  hecovne  subject  to  sale  at  private  entry  until 
the  scmve  shall  have  been  first  offered  at  public  sale  to  the  highest 
bidder^  at  or  above  the  increased  minimum  price,  as  aforesaid: 
Provided,  That  actual  and  bona  fide  settlers,  under  the  pro- 
visions of  the  preemption  and  homestead  laws  of  the  United 
States,  may,  after  due  proof  of  settlement,  improvement,  cul- 
tivation and  occupation,  as  now  provided  by  law,  purchase 
the  same  at  the  vacreased  minimum  price,  aforesaid :  And 
provided,  also,  that  settlers  on  any  of  said  reserved  sections, 
under  the  provisions  of  the  homestead  law,  who  improve, 
occupy  and  cultivate  the  same  for  a  period  of  five  years,  and 
comply  with  the  several  conditions  and  requirements  of  said 
act,  shall  be  entitled  to  patents  for  an  amount  not  exceeding 
eighty  acres  each,  anything  in  this  act  to  the  contrary  not- 
withstanding." 

The  State  of  Kansas,  by  an  act  approved  February  9, 1864, 
accepted  the  above  grant,  upon  the  terms  and  conditions  pre- 
scribed by  Congress;  and  gave  the  benefit  of  it,  in  respect  to 
the  railroad  and  telegraph  first  mentioned  in  the  act  of  1863, 
to  the  Leavenworth  Company;  and  in  respect  to  the  other 
railroad  and  telegraph,  to  the  Atchison,  Topeka  and  Santa  F^ 
Railroad  Company,  formerly  the  Atchison  and  Topeka  Bail- 
road  Company,  to  be  hereafter  referred  to  as  the  Atchison 
Company. 

By  the  act  of  July  1, 1864,  Congress  granted  to  Kansas,  to 
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aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
Emporia  by  the  way  of  Council  Grove,  to  a  point  near  Fort 
Biley,  on  the  branch  Union  Pacific  Railroad,  in  that  State, 
'^  every  alternate  section  of  land  designated  by  odd  numbers 
for  ten  sections  in  width  on  each  side  of  said  road,"  subject  to 
the  provisions,  restrictions,  limitations  and  conditions  pre- 
scribed in  the  above  act  of  March  3, 1863 ;  and  also  changed 
the  branch  railroad  and  telegraph  line  from  Lawrence  by  the 
valley  of  the  Wakarusa  River  to  a  point  on  the  Atchison, 
Topeka  and  Santa  F6  Railroad,  where  that  road  intersects  the 
Neosho  River,  so  as  to  run  from  Lawrence  to  Emporia,  and 
thus  changed,  to  have  the  grant  of  lands  made  by  the  act  of 
1863.     13  Stat.  339,  c.  198, 

The  above  acts  of  Congress  of  1863  and  1864  were  accepted ; 
and  thereafter,  by  writing,  of  date  March  19, 1866,  the  Atchi- 
son Company  sold,  assigned  and  transferred  to  the  Union 
Pacific  Railroad  Company,  Southern  Branch,  a  corporation 
of  Kansas — the  Missouri-Kansas  Company — all  the  rights, 
titles,  interests,  franchises,  privileges,  immunities  and  liabilities 
held,  acquired,  possessed  and  enjoyed  for  constructing,  main- 
taining, operating  and  enjoying  a  railroad,  from  a  point  at  or 
near  Fort  Riley  down  the  Neosho  Valley  to  where  the  Leaven- 
worth road  might  enter  the  Neosho  Valley ;  "  which  rights, 
titles,  interests,  franchises,  authorities,  immunities  and  liabili- 
ties accrued  to  and  became  vested "  in  the  assignor  company 
"  by  virtue  of  its  acceptance  of  the  provisions  of  the  act  of  the 
legislature  of  the  State  of  Kansas;"  the  assignee  company 
agreeing  to  perform  all  the  duties,  and  to  meet  all  the  obliga- 
tions and  liabilities,  assumed  by  the  other  company  in  respect 
to  the  said  road.  This  assignment  was  ratified  by  a  joint 
resolution  of  the  legislature  of  Kansas  passed  February  27, 
1867. 

The  act  of  July  26, 1866,  provided,  among  other  things,  that 
for  the  purpose  of  aiding  the  Union  Pacific  Railroad  Com- 
pany, Southern  Branch,  [the  Missouri-Kansas  Company,]  a 
corporation  organized  under  the  laws  of  the  State  of  Kansas, 
"  to  construct  and  operate  a  railroad  from  Fort  Riley,  Kansas, 
or  near  said  military  reservation,  thence  down  the  valley  of 
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the  Neosho  River  to  the  soathem  line  of  the  State  of  Kansas, 
with  a  view  to  an  extension  of  the  same  through  a  portion  of 
the  Indian  Territory  to  Fort  Smith,  Arkansas,  there  is  hereby 
granted  to  the  State  of  Kansas,  for  the  use  and  benefit  of  said 
railroad  company,  every  alternate  section  of  land  or  parts 
thereof  designated  by  odd  numbers  to  the  extent  of  five  alter- 
nate sections  per  mile  on  each  side  of  said  road,  and  not  ex- 
ceeding in  all  ten  sections  per  mile :  but  in  case  it  shall  appear 
that  the  United  States  have,  when  the  line  of  said  road  is 
definitely  located,  sold  any  section  or  any  part  thereof,  granted 
as  aforesaid,  or  that  the  right  of  preemption  or  homestead 
settlement  has  attached  to  the  same,  or  that  the  same  has 
been  reserved  by  the  United  States  for  any  purpose  what- 
ever, then  it  shall  be  the  duty  of  the  Secretary  of  the  Interior 
to  cause  to  be  selected  for  the  purposes  aforesaid,  from  the 
pvhlic  lands  of  the  United  States  nearest  to  the  sections  above 
specified^  so  much  land  as  shall  be  equal  to  the  amount  of  such 
lands  as  the  United  States  have  sold,  reserved  or  otherwise 
appropriated,  or  to  which  the  right  of  homestead  settlement 
or  preemption  has  attached  as  aforesaid,  which  lands,  thus 
indicated  by  the  direction  of  the  Secretary  of  the  Interior, 
shall  be  reserved  and  held  for  the  State  of  Kansas  for  the  use 
of  said  company  by  the  said  Secretary  for  the  purpose  of  the 
construction  and  operation  of  said  railroad,  as  provided  by 
this  act :  Provided^  That  any  and  all  lands  heretofore  reserved 
to  the  United  States  by  any  act  of  Congress^  or  in  any  other 
manner  by  competent  authority ^  for  the  purpose  of  aiding  in 
any  object  of  internal  improvement  or  other  purpose  whatever^ 
be,  and  the  same  are  hereby,  reserved  and  excepted  from  the 
operation  of  this  actj  except  so  far  as  it  may  be  found  neces- 
sary to  locate  the  route  of  said  road  through  such  reserved 
lands,  in  which  case  the  right  of  way,  two  hundred  feet  in 
width,  is  hereby  granted  subject  to  the  approval  of  the  Presi- 
dent of  the  United  States :  And  provided  further^  That  said 
lands  hereby  granted  shall  not  be  selected  beyond  twenty 
miles  from  the  line  of  said  road."     14  Stat.  289,  c.  270. 

The  contention  of  the  government  is,  that  the  lands  in  dis- 
pute—  the  ev^w-numbered  sections  within  both  the  place  limits 
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and  the  indemnity  limits  of  the  Leavenworth  road — had  been 
"  reserved  to  the  United  States "  by  the  act  of  1863,  and, 
therefore,  were  excluded  from  the  operation  of  the  act  of  1866 ; 
consequently  they  could  not  be  taken  for  or  patented  to  the 
Missouri-Kansas  Company.  If  the  premise  of  this  contention 
be  true  the  conclusion  just  stated  would  necessarily  follow; 
because,  although  by  the  first  section  of  the  act  of  1866  that 
company  was  entitled  to  indemnity  from  ^^  the  public  lands  of 
the  United  States  nearest  to  'the  sections  "  within  its  granted 
or  place  limits,  and  within  twenty  miles  of  its  line,  for  all 
granted  sections  or  parts  of  granted  sections,  which,  at  the 
time  of  the  definite  location  of  its  road  appeared  to  have  been 
sold  by  the  United  States,  or  to  which  the  right'  of  preemption 
or  homestead  settlement  had  attached,  or  which  had  been 
reserved  to  the  United  States  for  any  purpose  whatever,  the 
first  proviso  of  the  same  section  reserved  and  exce^tedfrom 
the  operation  of  the  act  all  lands  reserved  to  the  United  States 
by  any  act  of  Congress,  or  in  any  other  manner  by  competent 
authority,  for  the  purpose  of  aiding  in  any  object  of  internal 
improvement,  or  other  purpose  whatever.  Of  course,  lands  so 
reserved  and  excepted  from  the  operation  of  the  act  could  not 
be  selected  as  indemnity  lands  for  the  road  in  aid  of  the 
construction  of  which  the  grant  of  1866  was  made.  The 
important  inquiry,  therefore,  is,  whether,  within  the  meaning 
of  the  act  of  1866,  the  lands  in  dispute,  or  any  of  them,  were 
reserved  to  the  United  States  by  the  act  of  1863. 

A  reservation  clause,  such  as  the  one  in  the  act  of  1866,  first 
appeared  in  the  act  of  Congress  of  September  20,  1850,  grant- 
ing lands  to  the  State  of  Illinois  in  aid  of  the  construction  of 
what  is  now  the  Illinois  Central  Railroad.  4  Land  Decisions, 
575.  Congress,  by  an  act  passed  March  2, 1827,  had  made  a 
similar  grant  in  aid  of  the  construction  of  the  Illinois  and 
Michigan  Canal,  with  a  reservation  of  each  alternate  section 
to  the  United  States.  In  order  that  the  canal  might  have  the 
full  benefit  of  the  lands  covered  by  the  grant  of  1827,  the  fol- 
lowing clause  was  inserted  in  the  act  of  1850 :  ^'  And  provided 
further^  That  any  and  all  lands  reserved  to  the  United  States 
by  the  act  entitled  *  An  act  to  grant  a  quantity  of  land  to  the 
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State  of  Illinois  for  the  purpose  of  aiding  in  opening  a  canal 
to  connect  the  waters  of  the  Illinois  River  with  those  of  Lake 
Michigan,'  approved  March  2,  1827,  be,  and  the  same  are 
hereby,  reserved  to  the  United  States  from  the  operations  of 
this  act."  9  Stat.  466,  c.  61 ;  Cong.  Globe,  vol.  21,  p.  900. 
The  policy  indicated  by  this  reservation  was  pursued  in  all 
subsequent  acts  granting  lands  to  aid  in  the  construction  of 
railroads;  the  only  difference  between  the  reservation  clause 
in  the  act  of  1850,  and  those  inserted  in  subsequent  acts,  being 
that  the  former  was  special  in  its  application  to  a  particular 
previous  grant,  while  each  one  of  the  latter  class  was  general 
in  its  application  to  prior  grants  of  every  kind.  The  manifest 
object  of  the  general  proviso  was  to  exclude  from  the  partic- 
ular grant  all  lands  previously  reserved  to  the  United  States 
for  any  specific  object  whatever,  and,  thereby,  enable  the 
Government  to  accomplish  those  objects  without  confusion  or 
conflict  in  the  administration  of  the  public  domain,  and  thus 
keep  faith  with  those  to  or  for  whose  benefit  prior  grants  were 
made.  Dtibuqtie  <&  Pacific  Railroad  v.  Litchfiddy  23  How. 
66 ;  WolcoU  v.  Des  Moines  Co.,  5  Wall.  681,  687 ;  UomesUad 
Co.  V.  Valley  Railroad  Co.,  17  Wall.  153 ;  Wolsey  v.  Clia^ 
man,  101  U.  S.  755 ;  Litckfisld  v.  WelsUr  County,  101  U.  S. 
773 ;  Dvbuque  <&€.  Railroad  v.  Des  Moines  Valley  Railroad 
Co.,  109  U.  S.  329;  Kansas  Pacific  Railway  v.  D.unmeyer,  113 
U.  S.  629 ;  BvUard  v.  Des  Moines  (&c.  Railroad,  122  TJ.  S.  167, 
176  ;  Hastings  cfe  Dakota  Railroad  v.  Whitney,  132  U.  S.  357. 
Having  regard  to  the  words  and  the  conceded  object  of  the 
reservation  clause,  we  are  of  opinion  that  the  position  of  the 
Government,  in  respect  to  the  ^^7i-numbered  sections,  within 
the  ten-mile  or  place  limits  of  the  Leavenworth  road,  is  well 
taken.  The  grant,  in  the  act  of  1863,  was  of  every  alternate 
section  of  land  designated  by  odd  numbers,  for  ten  sections  in 
width  on  each  side  of  the  road,  with  the  right,  in  case  of  loss 
of  lands,  within  the  place  limits,  from  any  of  the  specified 
causes,  to  select  indemnity  lands  (not,  generally,  from  the  pub- 
lic lands  of  the  United  States,  but)  from  '^  the  public  lands  of 
the  United  States  nearest  to  tiers  of  sections  above  specified," 
that  is,  neatest  to  the  tiers  of  sections  in  place  limits,  and 
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within  twenty  miles  of  the  road  — the  lands,  thus  selected  for 
indemnity,  to  be  odd-numhered  sections.  It  is  too  obvious  to 
require  argument  to  show  that,  as  losses  to  the  Leavenworth 
road  in  its  place  limits  were  required  to  be  made  up  from  odd- 
numhered  sections  inside  of  the  exterior  line  of  its  indemnity 
limits,  the  «t;<m-numbered  sections  in  its  place  limits  could  not 
be  used  to  supply  such  deficiencies.  Such  et;^nrnumbered 
sections  in  the  place  limits  were,  therefore,  referred  to  in  the 
second  section  of  the  act  of  1863,  as  "  reserved  sections"  that 
"  remain  to  the  United  States." 

The  defendants  insist,  however,  that  they  were  not  "re- 
served to  the  United  States "  within  the  meaning  of  the  act 
of  1866.  It  is  true,  they  were  not  reserved  to  aid  in  the  con- 
struction of  the  Leavenworth  road,  or  for  any  specified  object 
of  internal  improvement.  But  the  act  of  1866  does  not  restrict 
the  objects  of  the  reservation  to  works  of  internal  improve- 
ment. If  the  reservation  in  question  was  by  Congress,  or 
other  competent  authority, /br  any  purpose  whatever,  then  the 
lands  so  reserved  were  excluded  from  the  operation  of  the  act 
of  1866.  Now,  it  is  clear  that  the  even-nnmhered  sections, 
within  the  place  limits  of  the  Leavenworth  road,  were  reserved 
by  the  act  of  1863,  for  purposes  distinctly  declared  by  Con- 
gress, and  which  might  be  wholly  defeated  if  the  Missouri- 
Kansas  Company  were  permitted  to  take  them  as  indemnity 
lands  under  the  act  of  1866.  The  requirement  in  the  second 
section  of  the  act  of  1863,  that  the  "reserved  sections"  which 
"  remain  to  the  United  States,"  within  ten  miles  on  each  side 
of  the  Leavenworth  road,  "shall  not  be  sold  for  less  than 
double  the  minimum  price  of  the  public  lands  when  sold,"  nor 
be  subject  to  sale  at  private  entry  until  they  had  been  offered 
at  public  sale  to  the  highest  bidder,  at  or  above  the  increased 
minimum  price ;  the  privilege  given  to  actual  honafde  settlers, 
under  the  preemption  and  homestead  laws,  to  purchase  those 
lands  at  the  increased  minimum  price,  after  due  proof  of  settle- 
ment, improvement,  cultivation  and  occupancy ;  and  the  right 
accorded  to  settlers  on  such  sections  under  the  homestead 
laws,  improving,  occupying  and  cultivating  the  same,  to  have 
patents  for  not  exceeding  eighty  acres  each,  are' inconsistent 
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with  the  theory  that  the  dt;«n^nQmbered  sections,  so  remaining 
to  the  United  States,  within  the  place  limits  of  the  Leaven- 
worth road  could  be  taken  as  indemnity  lands  for  a  railroad 
corporation. 

As  the  natural  result  of  the  construction  of  the  road  aided 
would  be  an  increase  in  the  market  value  of  the  reserved  sec- 
tions remaining  to  the  United  States,  within  the  place  Unfits 
of  the  Leavenworth  road,  those  sections  were  not  left  to  be 
disposed  of  under  the  general  laws  relating  to  the  public 
domain.  But,  in  order  that  the  government  might  get  the 
benefit  of  such  increased  value,  and  thereby  reimburse  itself  to 
some  extent  for  the  lands  granted  —  the  title  to  which  vested 
in  the  State  or  the  company  upon  the  definite  location  of  the 
line  of  the  road,  and,  by  relation,  as  of  the  date  of  the  grant, 
—  the  act  of  1863  made  special  provisions  in  reference  to  those 
reserved  sections,  and  thereby,  and  for  the  accomplishment  of 
particular  purposes  expressly  declared,  segregated  them  from 
the  body  of  the  public  lands  of  the  United  States.  Being 
thus  devoted  to  specified  objects,  they  were  reserved  to  the 
United  States,  and  could  not  be  selected  by  the  State  either 
under  the  act  of  1863  or  under  that  of  1866  for  other  and  dif- 
ferent objects.  They  could  not  be  selected  as  indemnity  lands 
under  the  act  of  1863,  because  the  lands  to  be  selected  under 
that  act  were  restricted  to  odd^nnmhered  sections ;  nor  under 
the  act  of  1866,  because,  at  the  date  of  its  passage  they  were 
reserved  for  the  special  purposes  indicated  in  the  second  sec- 
tion of  the  act  of  1863. 

It  follows  that  the  Missouri,  Kansas  and  Texas  Railroad 
Company  was  not  entitled,  in  virtue  of  the  act  of  1866,  to 
have  indemnity  lands  from  the  ^en-numbered  sections  within 
the  place  limits  of  the  Leavenworth  road.  The  issuing  of 
patents  to  it  for  such  lands  was  unauthorized  by  law. 

But  we  are  of  opinion  that,  in  respect  to  the  even-numbered 
sections  within  the  indemnity  limits  of  the  Leavenworth  road, 
that  is,  outside  of  ten  and  within  twenty  miles  of  its  fine,  the 
case  stands  upon  wholly  different  grounds.  We  cannot  assent 
to  the  suggestion  that  they  also  were  reserved  by  the  act  of 
1863,  and  excluded  from  the  operation  of  the  act  of  1866. 
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The  utmost  that  coald  be  claimed,  in  respect  to  lands  within 
the  indemnity  limits  of  the  Leavenworth  road,  is,  that  the 
i^^e^numbered  sections  in  those  limits  being  designated  by 
the  act  of  1863  as  the  source  from  which  to  supply  losses  in 
the  place  limits  of  that  road,  were  excluded  from  the  operation 
of  the  act  of  1866.  Whether  such  a  claiiti  could  be  sustained 
on  not,  we  need  not  now  inquire ;  but  that  contention,  if  sound, 
does  not  meet  the  exigencies  of  the  present  case.  We  are 
dealing  here  with  the  ^2;^7i-nurabered  sections  in  the  indemnity 
limits  of  the  Leavenworth  road,  which  were  not  devoted  by 
the  act  of  1863  to  any  specified  purpose,  but  were  left  under 
the  general  laws  regulating  the  disposal  of  the  public  lands. 
No  provision  was  made,  as  in  the  case  of  the  even-numbered 
or  reserved  sections  within  the  place  limits,  for  their  sale  at 
not  less  than  double  the  minimum  price  of  the  public  lands 
when  sold,  nor  were  any  restrictions  placed  upon  their  sale  or 
disposition  different  from  those  applicable  to  the  public  lands 
generally.  Settlers  under  the  preemption  and  homestead  laws 
were  accorded  by  the  act  of  1863  no  more  rights  and  privileges 
in  respect  to  the  even-VLXXxahereA  sections  within  the  indemnity 
limits  of  the  Leavenworth  road  than  they  had  in  other  public 
lands  of  the  United  States  wherever  situated.  They  were 
reserved  to  the  United  States  only  in  the  sense  that  all  the 
public  lands  of  the  United  States,  not  set  apart  for  some  de- 
clared object,  are  reserved  to  be  disposed  of  under  the  general 
laws  relating  to  the  public  domain.  But  a  reservation  of  that 
general  character  is  not  what  was  meant  by  the  act  of  1866. 
That  act  excluded  from  its  operation  only  such  lands  as  had 
been  reserved  by  Congress  or  other  competent  authority  for 
some  distinct,  defined  purpose. 

'  This  conclusion  finds  support  in  the  peculiar  language  of  the 
act  of  1866  allowing  selections  by  the  Missouri-Kansas  Com- 
pany of  indemnity  lands  within  twenty  miles  of  its  road, 
to  be  made  from  "the  public  lands  of  the  United  Statea 
neiarest  to  the  sections  above  specified,"  that  is,  nearest  to  the 
orffl^numbered  sections  within  the  place  limits.  Many  acts  of 
Congress,  making  grants  of  public  lands  in  aid  of  the  con- 
struction of  railroads,  have  restricted  the  selection  of  inderii- 
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nity  lands  simply  to  alternate  sections  or  parts  of  sections 
nearest  or  most  contiguous  to  the  tier  of  sections  in  the  place 
limits;  thus  apparently  leaving  it  to  the  Secretary  of  the 
Interior  —  subject,  it  may  be,  to  the  requirement  as  to  alterna- 
tion—  to  approve  as  he  might  think  best,  the  selection  of  odd- 
numbered  or  even-nUmbered  sections  within  the  prescribed 
indemnity  limits.^  In  many  other  acts  the  selection  of  indem- 
nity lands  was  restricted  to  the  ^^f^numbered  sections,  as  was 
the  case  in  the  above  act  of  1863.^  The  two  classes  of  acts  are 
to  be  found  in  the  legislation  of  Congress,  at  the  session  when 
the  act  of  July  26, 1866,  for  the  benefit  of  the  Missouri-Kansas 
Company,  was  passed.  The  grants  to  Missouri  and  Minnesota 
of  July  4,  1866 ;  to  Kansas  of  July  23,  1866 ;  to  the  Califor- 
nia j^nd  Oregon  Eailroad  Company  of  July  25, 1866;  and  to 
the  Atlantic  and  Pacific  Railroad  Company  of  July  27, 1866, 
all,  in  terms,  provided  for  the  selection  of  odd-numhered  sec: 
tions  for  purposes  of  indemnity ;  while  the  grant  to  Kansas  of 
July  25, 1866,  to  aid  in  the  construction  of  the  Kansas  and 
Neosho  Valley  Eailroad  Company,  and  the  grant  of  July  26, 
1866,  to  the  same  State,  for  th§  benefit  of  the  Missouri-Kansas 
Company,  contained  no  such  restriction,  and  only  required 
that  indemnity  lands  be  selected  from  the  public  lands  of  the 
United  States  nearest  to  the  tier  of  granted  sections  within 
the  place  limits  of  the  respective  roads.  14  Stat.  83,,  c.  165; 
Id.  87,  c.  168;  Id.  210,  c.  212;  Id.  239,  c.  242;  Id.  293,  296, 
c.  278 ;  Id.  236,  c.  241 ;  Id.  289,  o.  270.  This  difference  in 
land  grant  acts  was  not  unusual,  as  will  be  seen  from  the  vari- 


1  Illinois  (1850),  9  Stat.  466;  Missouri  (1852),  10  Stat.  8;  Arkansas  and 
Missouri  (1853),  10  Stat.  155;  Iowa  (1856),  11  Stat.  9;  Florida  (1856),  11 
Stat.  15;  Alabama  (1856),  11  Stat  17;  Louisiana  (1856),  11  Stat.  18;  Michi- 
gan (1856),  11  Stat  21;  Wisconsin  (1856),  11  Stat  20;  Mississippi  (1856),  11 
Stat  80;  Minnesota  and  Alabama  (1857),  11  Stat  195;  Minnesota  (1864),  13 
Stat  64;  Wisconsin  (1864),  13  Stat  66. 

3  Kansas  (1863),  12  Stat  772;  Iowa  (1864),  13  Stat  72;  Northern  Paciflc 
Bailroad  (1804),  13  Stat.  865;  Minnesota  (1866),  14  Stat  87;  Kansas  (1866), 
14  Stat  210;  California  and  Oregon  Railroad  (1866),  14  Stat  289;  Atlantic 
and  Paciflc,  and  Southern  Paciflc  Railroads  (1866),  14  Stat  292 ;  Oregon  Cen- 
tral Railroad  (1870),  16  Stat.  94;  Texas  Paciflc  Railroad  (1871),  16  Stat 
678. 
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ous  statutes  cited  in  the  margin.  We  do  not  feel  at  liberty  to 
hold  that  this  difference  was  unintentional  upon  the  part  of 
Congress.  It  is  too  well  defined  in  its  legislation  to  justify 
any  such  interpretation.  The  words  in  the  act  of  July  26, 
1866,  for  the  benefit  of  the  Missouri-Kansas  Company,  indicat- 
ing the  source  from  which  indemnity  lands  were  to  be  obtained, 
namely,  '^  from  the  public  lands  of  the  United  States  nearest 
to  sections  above  specified,"  cannot  well  be  held  to  mean  the 
same  thing  as  the  words,  in  other  acts,  "  from  the  public 
lands  of  the  United  States  nearest  to  tiers  of  sections  above 
specified,  so  much  land  in  alternate  sections  or  parts  of  sec- 
tions designated  hy  odd  numbers.^^  In  one  case  the  selection, 
for  purposes  of  indemnity,  may  be  from  any  of  the  public 
lands  of  the  United  States  nearest  to  the  tier  of  sectiou3  in 
the  place  limits ;  in  the  other,  the  selection  is  restricted  to  odd- 
numbered  sections  within  the  indemnity  limits;  in  neither 
case,  however,  could  lands  be  selected  that  had  been  previ- 
ously withdrawn  by  competent  authority  from  location,  sale 
or  entry,  or  had  been  appropriated  or  sold  by  the  United 
States,  or  to  which  preemption  or  homestead  rights  had 
attached. 

In  our  judgment  —  omitting  for  the  present  any  considera- 
tion of  the  rights  alleged  to  have  been  acquired  by  individuals 
under  the  -  homestead  and  preemption  laws  in  the  lands  in 
dispute,  and  looking  at  the  case  only  as  between  the  United 
States  and  the  Missouri-Kansas  Company  —  there  is  no  escape 
from  the  conclusion  that  the  ^v^Ti-numbered  sections  within 
the  indemnity  limits  of  the  Leavenworth  road,  not  being  set 
apart  by  the  act  of  1863  for  any  specific  purpose,  and  being 
also  nearest  to  the  granted  sections  within  the  place  limits  of 
the  Missouri-Kansas  Company,  were  not,  by  that  act,  reserved 
to  the  United  States  within  the  meaning  of  the  act  of  1866, 
and,  therefore,  —  if  no  rights  had  attached  to  them  before 
their  selection  with  the  approval  of  the  Secretary  of  the  Inte- 
rior—  could  have  been  legally  selected  as  indemnity  lands  for 
that  company. 

We  say,  prior  to  such  selection  and  approval,  because  as  to 
lands  which  may  legally  be  taken  for  purposes  of  indem- 
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nity  the  principle  is  firmly  established  that  title  to  them  does 
Dot  vest  in  the  railroad  company,  for  the  benefit  of  which 
they  are  contingently  granted,  but,  in  the  fullest  legal  sense, 
remains  in  the  United  States,  until  they  are  actually  selected 
and  set  apart,  under  the  direction  of  the  Secretary  of  the 
Interior,  specifically  for  indemnity  purposes.  It  was  so  held 
in  Kansas  Pacific  Railroad  v.  Atchison  Railroady  112  U.  S. 
414,  421,  in  which  the  court,  referring  to  the  above  act  of 
1863,  said  in  reference  to. the  lands  in  the  indemnity  limits: 
^*'  Until  selection  was  made  the  title  remained  in  the  govern- 
ment, subject  to  its  disposal  at  its  pleasure.  .  .  .  The  grant 
to  Kansas,  as  stated,  conferred  only  a  right  to  select  lands 
beyond  ten  miles  from  the  defendant's  road,  upon  certain  con- 
tingencies. It  gave  no  title  4;o  indemnity  lands  in  advance  of 
their  selection."  The  same  principle  was  announced  in  Bar- 
ney v.  Winona  <&  St.  FeUr  Railroad,  117  U.  S.  228,  232, 
where  the  court  said :  '^  In  the  construction  of  land  grant  acts 
in  aid  of  railroads,  there  is  a  well-established  distinction  ob- 
served between  '  granted  lands '  and  '  indemnity  lands.'  The 
former  are  those  falling  within  the  limits  specially  designated, 
and  the  title  to  which  attaches  when  the  lands  are  located  by 
an  approved  and  accepted  survey  of  the  line  of  the  road  filed 
in  the  Land  Departipent,  as  of  the  date  of  the  act  of  Congress. 
The  latter  are  those  lands  selected  in  lieu  of  parcels  lost  by 
previous  disposition  or  reservation  for  other  purposes,  and  the 
title  to  which  accrues  only  from  the  time  of  their  selection." 
So  in  Sioux  City  <&c.  Railroad  v.  Chicago^MUwaulcee  due.  Rail- 
way,  117  U.  S.  406,  408 :  "  No  title  to  indemnity  lands  was 
vested  until  a  selection  was  made  by  which  they  were  pointed 
out  and  ascertained,  and  the  selection  made  approved  by  the 
Secretary  of  the  Interior."  But  the  fullest  and  most  recent 
expression  of  opinion  upon  this  question  by  this  court  is  in  Wis- 
consin Central  Railroad  v.  Price  County,  133  U.  S.  496,  511, 
where  it  was  said :  "  He  [the  Secretary]  was  required  to  deter- 
mine, in  the  first  place,  whether  there  were  any  deficiencies  in 
the  land  granted  to  the  company  which  were  to  be  supplied  from 
indemnity  lands ;  and,  in  the  second  place,  whether  the  par- 
ticular indemnity  lands  selected  could  be  properly  taken  for 
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those  deficienoies.  In  order  to  reach  a  proper  oonolasion  on 
these  two  questions,  he  had  also  to  inquire  and  determine 
whether  any  lands  in  the  place  limits  had  been  previously  dis- 
posed of  by  the  Government,  or  whether  any  preemption  or 
homestead  rights  had  attached  before  the  line  of  the  road  was 
definitely  fixed.  There  could  be  no  indemnity  unless  a  loss 
was  established.  .  .  .  Until  the  selections  were  approved 
there  were  no  selections  in  fact,  only  preliminary  proceedings 
taken  for  that  purpose;  and  the  indemnity  lands  remained 
unaffected  in  their  title.  Until  then  the  lands  which  might 
be  taken  as  indemnity  were  incapable  of  identification ;  the 
proposed  selections  remained  the  property  of  the  United  States. 
The  Government  was,  indeed,  under  a  promise  to  give  the 
company  indemnity  lands  in  lieu  of  what  might  be  lost  by  the 
causes  mentioned.  But  such  promise  passed  no  title,  and, 
until  it  was  executed,  created  no  legal  interest  which  could  be 
enforced  in  the  courts."  To  the  same  effect  were  the  previous 
cases  of  Grinnell  v.  Railroad  Co.^  103  U.  S.  739  ;  St,  Paul  cfcc. 
Railroad  v.  Winona  cfe  St  Peter  Railroad^  112  U.  S.  720,  731 ; 
Cedar  Rapids  <&  Missouri  River  Railroad  v.  Herring^  110 
U.  8.  27.  As  to  the  exception  to  this  rule  noticed  in  St  Paul  (& 
Pacifie  Railroad  v.  Norther n  Pacific  Railroad^  139  U.  S.  1, 19, 
it  is  suificient  to  say  that  it  has  no  application  to  the  facts  of  this 
case.  In  respect,  therefore,  of  even-numbered  sections  within 
the  indemnity  limits  of  the  Leavenworth  road,  preemption 
and  homestead  rights  may  have  legally  attached  before  their 
final  selection  as  itidemnity  lands  for  the  Missouri-Kansas 
Company.  And  rights  thus  attaching  would  not  be  displaced 
by  subsequent  selection,  and  by  issuing  patents  to  the  railroad 
company. 

For  the  reasons  stated,  we  adjudge  that  the  selection  of  even- 
numbered  sections  within  the  indemnity  limits  of  the  Leaven- 
worth road,  to  which  rights  of  homestead  and  preemption  laws 
had  not  attached,  to  indemnify  the  Missouri-Kansas  Company 
for  losses  in  its  place  limits,  and  the  issuing  to  it  of  patents 
therefor,  was  not  without  authority  of  law. 

We  have  indicated,  however,  that  the  question  as  to  the 
right  of  the  Missouri-Kansas  Company,  for  purposes  of  indem- 
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nity,  to  select  ^«n-numbered  sections  within  the  indemnity 
limits  of  the  Leavenworth  road,  may,  according  to  the  aver- 
ments of  the  bill  —  which  the  demurrer  admits  to  be  true  — 
have  some  connection  with  the  rights  acquired  by  individuals 
under  the  homestead  and  preemption  laws.  These  averments 
are :  That  prior  to  July  26,  1866,  and  prior  to  the  selection  of 
indemnity  lands  for  the  Missouri-Kansas  Company,  by  the 
Secretary  of  the  Interior  —  which  selections,  it  is  alleged,  were 
partially  made  on  each  of  the  respective  days  of  August  20, 
1872,  July  29,  1874  and  May  10,  July  12  and  December  26, 
1876  —  a  large  number  of  actual  and  hona  fde  settlers  over 
the  age  of  twenty-one  years,  and  citizens  of  the  United  States, 
each  thus  and  otherwise  having  all  the  qualifications  required 
by  the  homestead  and  preemption  laws  of  the  United  States, 
to  obtain  patents  from  the  United  States,  each  for  a  half 
quarter  section  of  said  lands  within  ten  miles  of  the  located 
line  of  the  Leavenworth  road,  and  each  for  one  quarter  section 
of  said  lands  outside  of  said  ten-mile  limits,  but  within  twenty 
miles  of  said  line  of  road,  claimed  the  right  under  those  laws 
to  take  the  necessary  proceedings  and  do  the  acts  requisite  to 
obtain  title,  respectively,  to  such  tracts  of  land,  including  most 
of  the  lands  in  the  patents  mentioned ;  that  for  this  purpose 
sundry  of  such  persons  prior  to  July  26,  1866,  and  prior  to 
such  selections,  entered  upon,  occupied  and  improved,  as  re- 
quired by  said  laws,  a  half  quarter  section  of  land,  within  said 
ten-mile  limits,  and  others  each  entered  upon,  occupied  and 
improved,  as  required  by  the  same  laws,  some  each  one-half 
quarter  section  of  land,  and  others  each  a  quarter  section  of 
such  lands ;  that  sundry  of  such  persons  did  each  do  all  the 
acts  required  by,  and  in  all  respects  complied  with,  the  home- 
stead and  preemption  laws  in  due  time  to  be  entitled  to  occupy 
said  tracts  of  half-quarter  and  quarter  sections,  respectively, 
and  to  receive  patents  therefor  from  the  United  States ;  that 
said  persons  have  ever  since  been,  and  still  are,  each  entitled 
to  receive  a  patent  conveying  to  them  respectively  said  tracts 
of  land  so  by  each  occupied  and  improved,  including  most  of 
the  lands  in  said  patents  mentioned :  that  said  persons  have, 
respectively,  ever  since  so  entering  upon  said  lands  continued 
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to  occupy  and  hold  them,  and  are  ready  and  willing,  and  offer 
to  do  whatever  may  be  required  to  procure  a  patent  from  the 
United  States ;  and  that  the  defendants  and  those  under  whom 
they  claim  title  always  well  knew  these  facts,  and  none  of 
them  ever  took  or  had  possession  of  any  of  said  lands,  but  all 
of  them  have  been  in  the  occupancy  and  possession  of  other 
persons  as  aforesaid,  claiming  the  right  to  obtain  title  thereto 
from  the  United  States. 

The  bill,  after  stating  that  the  Government  was  unable,  at 
the  commencement  of  the  suit,  to  specify  what  portions  and 
tracts  of  land  have  been  settled  upon  and  occupied  by  actual 
hona  fde  settlers,  as  aforesaid,  for  which  patents  should  be 
issued,  and  asking  permission  to  make  proof  thereof,  proceeds 
to  allege  that  the  Missouri-Kansas  Company  on  the  —  day  of 
March,  1867,  filed  its  map  of  definite  location  in  the  Depart- 
ment of  the  Interior ;  that  the  Commissoner  of  the  General 
Land  Office,  by  letter  under  date  of  March  19,  1867,  directed 
the  receiver  and  register  of  the  local  land  office  at  Humboldt, 
Kansas,  where  the  above-mentioned  lands  were  subject  to  be 
taken  under  the  homestead  and  preemption  laws,  to  reserve 
from  sale,  location  or  entry  of  any  kind,  all  the  land  outside  of 
a  line  ten  miles  from  the  line  of  location  of  the  said  Missouri- 
Kansas  Company ;  and  on  and  after  April  3, 1867,  the  date  of 
the  receipt  of  the  above  order  at  the  local  office,  said  lands 
were  by  them  thereafter  unlawfully  reserved  from  sale,  loca- 
tion or  entry ;  that  the  lands  so  withdrawn  from  sale,  location 
and  entry,  include  numerous  tracts  described  in  the  patents  in 
question ;  and  that  on  and  after  April  3,  1867,  said  register 
and  receiver  each  unlawfully  proclaimed  and  made  known 
their  refusal  to  permit  any  citizen  or  settler  to  do  any  act  to 
procure  any  title  to  any  of  such  lands  under  any  law,  and  they 
each  refused  to  do  or  permit  to  be  done  by  any  citizen  or 
settler  any  act  requiring  their  official  action  or  sanction  to 
procure  a  right  or  title  to  them. 

Notwithstanding  this  —  the  bill  further  alleges  —  a  large 
number  of  citizens  of  the  United  States,  each  over  the  age  of 
twenty-one  years,  and  otherwise  having  all  the  qualifications 
required  by  said  homestead  and  preemption  laws,  both  prior 
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to  and  on  and  after  April  3,  1867,  and  prior  to  any  selection 
of  such  lands  by  or  in  favor  of  the  railroad  company,  each 
went  upon,  occupied  and  improved  half  qu&rter  and  quarter 
sections  of  land  as  aforesaid,  and  some  of  them  each  complied 
with  the  homestead  and  preemption  laws,  and  did  every  act 
necessary  to  procure  patents  for  the  lands  so  occupied  by  them, 
respectively,  except  only  that  the  receiver  and  register  would 
not  permit  any  act  to  be  done  with  or  by  them  officially  for 
the  purpose  of  procuring  title;  that  said  persons,  who  have 
made  large  and  valuable  improvements  upon  the  lands  so  oc- 
cupied by  them,  have  continued  ever  since  to  occupy  and  claim 
them  and  a  right  to  perfect  their  respective  titles,  and  have 
always  been  and  are  ready  and  willing  to  do  all  acts  required 
to  entitle  them  to  patents ;  and  that  the  Missouri-Kansas  Com- 
pany has  sold  or  agreed  to  sell  to  various  persons,  named  as 
defendants  herein,  the  lands  so  described,  which  are  claimed 
by  such  defendants  in  fee  or  under  such  agreement,  or  under 
mortgages,  but  with  notice  of  the  rights  of  the  United  States 
and  of  said  claimants  under  the  homestead  and  preemption 
laws. 

If  the  facts  are  as  thus  alleged,  it  is  clear  that  the  Missouri- 
Kansas  Company  holds  patents  to  land  both  within  the  place 
and  indemnity  limits  of  the  Leavenworth  road  which  equitably 
belong  to  bona  fide  settlers  who  acquired  rights  under  the 
homestead  and  preemption  laws,  which  were  not  lost  by  reason 
of  the  Land  Department  having,  by  mistake  or  an  erroneous 
interpretation  of  the  statutes  in  question,  caused  patents  to  be 
issued  to  the  company.  The  case  made  by  the  above  admitted 
averments  of  the  bill  is  one  of  sheer  spoliation  upon  the  part 
of  the  company  of  the  rights  of  settlers,  at  least  of  those  whose 
rights  attached  prior  to  the  withdrawal  of  1867;  whether  of 
others,  it  is  not  necessary,  at  this  time,  to  determine.  It  is 
true  that  the  bill  is  not  as  full  as  it  might  have  been  in  respect 
to  the  persons  who  are  alleged  to  have  acquired  superior 
rights  under  the  homestead  and  preemption  law,  or.  as  to  the 
particular  tracts  of  land  they  claimed  or  occupied,  or  as  to  the 
dates  when  such  homestead  and  preemption  rights  respectively 
accrued.     And  if  application  had  been  made  for  a  bill  of  par- 
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ticulars,  it  should  have  beea  granted.  But  there  was  no 
specific  objection  to  the  bill  upon  that  ground.  The  defend- 
ants rested  the  case  upon  a  general  demurrer  for  want  of 
equity,  and  it  must  be  determined,  in  its  present  shape,  upon 
the  theory  that  the  facts  are  as  alleged  in  the  bill.  The  argu- 
ment on  this  branch  of  the  case,  by  counsel  for  the  railroad 
company,  proceeds,  in  part,  upon  the  assumption  that  there 
was  no  such  compliance  with  the  homestead  and  preemption 
laws  as  would  give  any  of  the  settlers,  referred  to  in  the  bill, 
the  rights  claimed  for  them  in  this  suit.  Indeed,  one  of  the 
counsel  insists  that  such  settlers  have  no  existence  except  in 
the  bill  filed  by  the  Government.  And  many  other  sugges- 
tions are  made  that  depend  upon  matters  of  which  we  cannot, 
upon  this  record,  take  cognizance.  We  must  take  the  case  to 
be  that  which  is  presented  by  the  bill,  and  give  judgment 
accordingly.  The  defendants,  by  their  demurrers,  admit  that 
the  settlers,  referred  to  in  the  bill,  did  all  that  the  laws  of  the 
United  States  required  in  order  to  give  them  the  rights  which, 
the  bill  alleges,  belong  to  them,  and  in  disregard  of  which  the 
patents  in  question  were  issued.  If  the  railroad  company 
chose  to  invite  a  decision  upon  such  a  case,  it  must  abide  the 
consequences. 

That  the  case,  as  now  presented,  is  one  of  equitable  cogni- 
zance, we  do  not  doubt.  This  question  must  be  determined 
with  reference  to  the  equity  jurisdiction  of  the  courts  of  the 
United  States,  and  not  by  reference  to  the  remedies  given  by 
the  local  law.  As  to  some  of  the  lands,  so  far  as  we  can 
judge  by  the  averments  of  the  bill,  the  United  States  has  a 
direct  interest  in  them.  As  to  others,  it  is  under  an  obliga- 
tion to  claimants  under  the  homestead  and  preemption  laws  to 
undo  the  wrong  alleged  to  have  been  done  by  its  ofScers,  in 
violation  of  law,  by  removing  the  cloud  cast  upon  its  title,  by 
the  patents  in  question,  and  thereby  enable  it  to  properly 
administer  these  lands,  and  to  give  clear  title  to  those  whose 
rights,  under  those  laws,  may  be  superior  to  those  of  the  rail- 
way company.  A  suit,  therefore,  to  obtain  a  decree  annulling 
the  patents  in  question,  so  far  as  it  is  proper  to  do  so,  was 
required  by  the  duty  the  Government  owed  as  well  to  the 
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public  as  to  the  individuals  who  acqaired  rights,  which  the 
patents,  if  allowed  to  stand,  may  defeat  or  embarrass. 

In  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  8.  273,  286, 
which  was  a  suit  by  the  United  States  to  set  aside  a  patent 
aUeged  to  have  been  improperly  issued,  and  in  which  the  right 
of  the  Attorney  General  to  bring  such  a  suit  was  denied,  this 
court  held  that  such  an  action  could  be  maintained  where 
it  appeared  that  there  was  an  obligation  on  the  part  of  the 
United  States  to  the  public,  or  to  any  individual,  or  where  it 
had  any  interest  of  its  own.  In  the  recent  case  of  United  States 
V.  Beele,  127  U.  S.  338,  342,  it  was  said:  "And  it  may  now 
be  accepted  as  settled  that  the  United  States  can  properly 
proceed  by  bill  in  equity  to  have  a  judicial  decree  of  nullity 
and  an  order  of  cancellation  of  a  patent  issued  in  mistake,  or 
obtained  by  fraud,  where  the  Government  has  a  direct  inter- 
est, or  is  under  an  obligation  respecting  the  relief  invoked. 
.  .  .  Even  if  it  had  not  been  thus  authoritatively  settled, 
it  would  have  been  difficult,  upon  principle,  to  reach  any  other 
conclusion.  The  public  domain  is  held  by  the  Government  as 
part  of  its  trust.  The  Government  is  charged  with  the  duty 
and  clothed  with  the  power  to  protect  it  from  trespass  and 
unlawful  appropriation,  and,  under  certain  circumstances,  to 
invest  the  individual  citizen  with  the  sole  possession  of  the 
title  which  had  till  then  been  common  to  all  the  people  as  the 
beneficiaries  of  the  trust.  If  a  patent  is  wrongfully  issued  to 
one  individual  which  should  have  been  issued  to  another,  or  if 
two  patents  for  the  same  land  have  been  issued  to  two  differ- 
ent individuals,  it  may  properly  be  left  to  the  individuals  to 
settle,  by  personal  litigation,  the  question  of  right  in  which 
they  alone  are  interested.  But  if  it  should  come  to  the  knowl- 
edge of  the  Government  that  a  patent  has  been  fraudulently 
obtained,  and  that  such  fraudulent  patent,  if  allowed  to  stand, 
would  work  prejudice  to  the  interests  or  rights  of  the  United 
States,  or  would  prevent  the  Government  from  fulfilling  an 
obligation  incurred  by  it,  either  to  the  public  or  to  an  individ- 
ual, which  personal  litigation  could  not  remedy,  there  would 
be  an  occasion  which  would  make  it  the  duty  of  the  Govern- 
ment to  institute  judicial  proceedings  to  vacate  such  patent. 
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In  the  oase  before  us,  the  bill  avers  that  the  patents,  whose 
canoellation  is  asked  for,  were  obtained  by  fraud  and  imposi- 
tion on  the  part  of  the  patentee,  Beebe.  It  asserts  that  there 
exists,  on  the  part  of  the  United  States,  an  obligation  to  issue 
patents  to  the  rightful  owners  of  the  lands  described  in  the 
bill;  that  they  cannot  perform  this  obligation  until  these 
fraudulent  patents  are  annulled,  and  that  they  therefore  bring 
this  suit  to  annul  these  fraudulent  instruments,  whose  exist- 
ence renders  the  United  States  incapable  of  fulfilling  their 
said  prior  obligation."  These  principles  equally  apply  where 
patents  have  been  issued  by  mistake,  and  they  are  specially 
applicable  where,  as  in  the  present  case,  a  multiplicity  of  suits, 
each  one  depending  upon  the  same  facts  and  upon  the  same 
questions  of  law,  can  be  avoided,  and  where  a  comprehen- 
sive decree,  covering  all  contested  rights,  would  accomplish 
the  substantial  ends  of  justice. 

Much  was  said  at  the  bar  as  to  the  bearing  upon  the  present 
oase  of  the  decision  in  Kansaa  City  <&c.  Railroad  v.  The 
Attorney  Oeneraly  118  U.  S.  682.  That  was  a  suit  by  the 
United  States  to  cancel  certain  patents  issued  to  the  Missouri- 
Kansas  Company  for  lands  selected,  under  the  direction  of  the 
Secretary  of  the  Interior,  to  indemnify  that  company  for 
losses  by  reason  of  previous  appropriations  or  sales  of  lands  in 
place  limits.  It  appears  from  the  record  of  that  case  that  the 
lands,  so  selected  and  patented,  were  ci^e^numbered  sections 
within  the  overlappi/ng  indemnity  limits  of  the  grants  made 
by  the  above  acts  of  1863  and  18.66.  As  the  Atchison  and 
Leavenworth  Companies  were  equally  entitled,  under  the  act 
of  1863,  to  obtain  indemnity  from  the  (>^-numbered  sections, 
within  their  respective  overlapping  indemnity  limits;  as  the 
Atchison  Company  assigned  its  rights,  under  the  acts  of  1863 
and  1864,  to  the  Missouri-Kansas  Company;  and  as  it  was 
shown  that  the  Leavenworth  Company  had  relinquished  its 
right,  title  and  interest  in  the  lands  involved  in  that  suit,  to 
the  Missouri-Kansas  Company ;  nothing,  it  would  seem,  stood 
in  the  way  of  the  selection  of  the  above  odd-rkyxmh&reA  sections 
as  indemnity  lands  for  the  latter  company ;  provided,  the  as- 
signment by  the  Atchison  Company  to  the  Missouri-Kansas 
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Company  was  valid  for  the  purposes  for  which  it  was  made, 
and  provided,  also,  the  acts  of  1863,  1864  and  1866  were  to 
be  construed  as  in  pari  materia^  and  having  a  single  object, 
namely,  the  building  of  one  road  down  the  Neosho  Valley  to 
the  point  of  intersection  with  the  Leavenworth  road.  The 
court  held  that  the  acts  were  to  bo  so  construed,  and  that  the 
assignment  by  the  Atchison  Company,  being  approved  by 
the  State  of  Kansas  and  by  Congress  in  the  passage  of  the  act 
of  1866,  was  valid.  The  right  of  the  Missouri-Kansas  Company 
to  indemnity  from  the  (>t^{^numbered  sections  within  the  over- 
lapping indemnity  limits  of  that  company  and  of  the  Leaven- 
worth Company  was,  therefore,  upheld.  There  is  nothing  in 
that  decision  to  sustain  the  proposition  that  the  Missouri-Kan- 
sas Company  could  obtain  indemnity  from  the  ^^7i-numbered 
sections  within  the  place  limits  of  the  Leavenworth  road, 
which,  as  we  have  seen,  were  reserved  to  the  United  States  by 
the  act  of  1863  for  specific  purposes,  and,  therefore,  were  ex- 
cluded from  the  operation  of  the  act  of  1866.  Nor  does  that 
case  determine  the  question  as  to  the  right  of  the  Missouri- 
Kansas  Company  to  indemnity  from  the  even-numheved  sec- 
tions within  the  common  indemnity  limits  of  that  and  the 
Leavenworth  road  to  which  claims  of  settlers  had  not  attached 
before  their  actual  selection  by  proper  authority  for  that  com- 
pany. That  right  is  sustained  upon  the  grounds  heretofore 
stated  in  this  opinion,  which  are  entirely  apart  from  those 
upon  which  is  based  the  decision  in  the  other  case  in  reference 
to  the  o^^-numbered  sections  there  in  dispute. 

Only  one  other  matter,  referred  to  in  the  bill,  is  of  sufficient 
consequence  to  require  notice.  The  demurrers  were  general 
for  the  want  of  equity ;  and  as  what  we  have  said  leads  to  a 
reversal  of  the  decree,  it  is  unnecessary  to  express  an  opinion 
as  to  that  part  of  the  bill  alleging  that  the  Missouri-Kansas 
Company  had,  before  the  bringing  of  this  suit,  December  5, 
1887,  received  patents  for  252,929.14  acres,  more  or  less,  in 
excess  of  what  it  was  or  is  entitled  to  receive.  We  adopt  this 
course  because  the  paragraph  of  the  bill  relating  to  this  alleged 
excess  is  not  sufficiently  full  and  explicit  to  justify  a  consider- 
ation, at  this  time,  of  the  question  it  attempts  to  raise.    Besides, 
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the  act  of  March  3,  1887,  required  an  immediate  adjustment 
by  the  Secretary  of  the  Interior  of  all  unadjusted  land  grants 
made  in  aid  of  the  construction  of  railroads.  24  Stat.  556,  c. 
376.  We  are  informed  by  the  brief  of  one  of  the  defendants' 
counsel,  that  there  has  been  a  final  adjustment  of  the  grants 
made  for  the  benefit  of  the  Missouri-Kansas  Company,  and  that 
such  adjustment  shows  that  there  is  a  .very  large  deficiency 
in  lands  due  to  that  company.  Whether  the  lands  already 
patented  to  the  railroad  company  are  in  excess  of  what  it  was 
entitled  to  receive,  and  what  effect  such  a  fact,  if  established, 
will  have  upon  the  present  suit,  are  questions  which  can  be 
better  determined  after  the  issues  between  the  parties  are 
fully  made  up  and  the  evidence  all  taken. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  overrule  the  several  demurrers  to  the  hiU^  and  to 
require  answers  from  the  defendam^ts^  and  for  other  pro- 
ceedings not  inconsistent  with  this  opinion. 


*  ■  <■ 
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APPEALS   FBOM  THE  CIRCUIT  COURT  OF  THE  UNITED   STATES   FOB 

THE  SOUTHERN  DISTRICT  OF  ILLINOIS. 

Noa.  92.  33.    Argaed  April  16, 17. 1891.  —  Decided  October  26. 1891. 

Upon  the  rendition  of  a  decree,  a  petition  and  motion  for  a  reliearlng  was 
filed.  At  the  succeeding  term  of  the  court  an  order  was  entered,  grant- 
ing a  rehearing,  which  order  was  entered  as  of  a  previous  term.  The 
record  contained  no  order  showing  the  continuance  of  the  motion  and 
tlie  petition  for  reliearlng  to  the  succeeding  term.  Held,  that  the  pre- 
sumption must  be  Indulged,  in  support  of  the  action  of  a  court  having 
jurisdiction  of  the  parties  and  the  subject  matter — nothing  to  tlie  con- 
trary affirmatively  appearing  —  tliat  the  facts  existed  which  jastifled  its 
action;  and,  therefore,  that  the  court  granted  tne  application  for  a 
rehearing  at  the  previous  term. 

The  question  of  usury,  in  a  loan  made  in  1873  to  a  citizen  of  Illinois  by  a 
Connecticut  corporation  —  the  loan  being  evidenced  by  notes  of  the 
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borrower  payable  In  New  Tork,  and  secured  by  mortgage  upon  real 
estate  in  Illinois,  is  to  be  determined  by  the  laws  of  the  latter  State  pur- 
suant to  its  statute  providing,  in  substance,  that  where  any  contract  or 
loan  shall  be  made  in  Illinois,  or  between  citizens  of  that  State  and  any 
other  State  orcountry,  at  a  rate  legal  under  the  laws  of  Illinois,  it  shall 
be  lawful  to  make  the  principal  and  interest  payable  in  any  other  State  • 
or  Territory,  or  in  London,  in  which  cases  the  contract  or  loan  shall  be 
governed  by  the  laws  of  Illinois,  unaffected  by  the  laws  of  the  State  or 
country  where  the  same  shall  be  made  payable. 

It  is  settled  doctrine  In  Illinois  that  the  mere  taking  of  interest  in  advance 
does  not  bring  a  loan  within  the  prohibition  against  usury :  but  whether 
that  doctrine  would  apply  where  the  loan  was  for  such  period  that  the 
exaction  by  the  lender  of  interest  in  advance  would,  at  the  outset,  absorb 
BO  much  of  the  principal  as  to  leave  the  borrower  very  little  of  the 
amount  agreed  to  be  loaned  to  him  is  not  decided. 

A  contract  for  the  loan  or  forbearance  of  money  at  the  highest  legal  rate  is 
not  usury  in  Illinois,  merely  because  the  broker  who  obtains  a  loan  —  but 
who  has  no  legal  or  established  connection  with  the  lender  as  agent  and 
no  arrangement  with  the  lender  in  respect  to  compensation  for  his  ser- 
vices —  exacts  and  receives,  in  addition  to  the  interest  to  be  paid  to  the 
lender,  commissions  from  the  borrower. 

If  a  corporation  of  another  State,  through  one  of  its  local  agents  in  Illinois, 
negotiates  a  loan  of  money  to  a  citizen  of  the  latter  State,  at  the  highest 
rate  allowed  by  its  laws,  and  the  agent  charges  the  borrower,  in  addition, 
commissions  for  his  services  pursuant  to  a  general  arrangement  made 

.  with  the  company,  at  the  time  he  became  agent,  that  he  was  to  get  pay 
for  his  services  as  agent  in  commissions  from  borrowers,  such  loan  is 
usurious  under  the  law  of  Illinois,  although  the  company  was  not 
informed,  in  the  particular  case,  that  the  agent  exacted  and  received 
commissions  from  the  borrower. 

In  Illinois,  when  the  cont'ract  of  loan  is  usurious,  the  lender,  suing  the  bor- 
rower for  the  balance  due,  can  only  recover  the  principal  sum,  diminished 
by^applylng  as  credits  thereon  all  payments  made  on  account  of  inter- 
est. In  such  cases,  whatever  the  borrower  pays  on  account  of  the  loan 
goes  as  a  credit  on  the  principal  sum. 

A  trust  deed,  covering  real  estate,  provided  that  in  the  case  of  a  sale  by 
the  trustee,  at  public  auction,  upon  advertisement,  all  costs,  charges  and 
expenses  of  such  advertisement,  sale  and  conveyance,  including  commis- 
sions, such  as  were  at  the  time  of  the  sale  allowed  by  the  laws  of  Illinois 
to  sheriffs  on  sale  of  real  estate  on  execution,  should  be  paid  out  of  the 
proceeds.  Held^  (I)  that  this  provision  did  not  Impose  upon  the  bor- 
rower  the  burden  of  paying  to  a  lender  a  solicitor's  fee  where  a  suit  was 
brought  for  foreclosure:  (2)  that  the  commissions  referred  to  in  the 
deed  are  allowed  only  where  the  property  is  sold,  upon  advertisement,  by 
the  trustee,  without  suit. 

The  court  stated  the  case  as  follows  : 

VOL.  CXLI — 25 
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•By  deed,  bearing  date  November  1, 1873,  and  acknowledged 
and  filed  for  record  February  23,  1874,  Edwin  S.  Fowler  —  his 
wife,  Sophie  Fowler,  uniting  with  him  —  conveyed  to  Jonathan 
Edwards,  in  fee  simple,  certain  real  estate  in  the  city  of  Spring- 
field, Illinois,  in  trust  to  secure  the  payment  of  the  principal 
and  interest  of  nine  bonds,  of  one  thousand  dollars  each,  exe- 
cuted by  Fowler  to  the  Equitable  Trust  Company,  a  Connec- 
ticut corporation,  and  payable,  principal  and  interest,  at  its 
ofSce  in  the  city  of  New  York ;  the  principal,  five  years  after 
date,  and  the  interest,  semi-annually,  at  the  rate  of  seven  per 
cent  per  annum. 

The  deed  recited  that  the  bonds  were  given  to  secure  a  loan 
of  nine  thousand  dollars,  payable  five  years  after  date  thereof, 
with  interest  at  ten  per  cent  per  annum,  of  which  seven  per 
cent  per  annum  was  secured  by  the  deed  of  trust,  and  was  to 
be  paid  as  in  the  bond  provided,  and  the  balance,  to  wit,  three 
per  cent  per  annum,  was  "  discounted,"  and  paid  at  the  time 
of  the  execution  of  the  deed.  In  case  of  default  in  paying  the 
principal  or  interest  as  each  matured,  or  of  failure  to  keep  and 
perform  the  covenants  of  the  deed  or  any  of  them,  the  trustee 
was  authorized  to  sell,  at  public  auction,  after  advertisement, 
to  the  highest  bidder  for  cash,  and  with  or  without  previous 
entry  upon  the  premises,  the  right  and  equity  of  redemption 
of  the  grantors,  and  out  of  the  proceeds  of  sale  to  pay  the 
costs,  charges  and  expenses  of  the  advertisement,  sale  and 
conveyance,  "  including  commissions  such  as  are,  at  the  time 
of  such  sale,  allowed  by  the  laws  of  Illinois  to  sheriffs  on  sale 
of  real  estate  on  execution,"  all  sums  paid  by  the  trustee  for 
insurance  and  taxes,  with  ten  per  cent  interest  thereon  from 
time  of  payment,  the  principal  and  the  accrued  interest  remain- 
ing unpaid  at  the  time  of  sale,  and  to  Fowler  any  balance 
remaining.       •  » 

The  present  suit  was  brought,  October  26, 1882,  to  foreclose 
the  defendants'  right  and  equity  of  redemption,  and  for  a  sale 
of  the  mortgaged  property  to  raise  such  sum  as  might  be  due 
the  mortgagee. 

Fowler,  by  his  answer,  put  the  plaintiff  upon  proof  of  the 
averments  of  the  bill,  and  made  defence  upon  several  grounds. 
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But  the  original  answer  is  important  only  as  alleging  that  the 
loan  was  usurious,  and  was  consummated  in  the  manner  it  was 
with  intent  to  evade  the  statutes  of  Illinois  relating  to  interest. 

The  plaintiff  filed  a  general  replication ;  and  subsequently, 
the  defendants,  by  leave  of  the  court,  amended  their  answer, 
stating  more  fully  the  grounds  upon  which  they  based  the 
defence  of  usury.  They  also  alleged  that  the  contract  of  loan 
was  and  is  a  New  York  contract,  and  that  by  the  statutes  of 
that  State  it  was  usurious,  in  that  the  interest  contracted  to  be 
received  by  the  plaintiff,  having  regard  to  the  amount  actually 
advanced  by  it,  was  in  excess  of  seven  per  cent  per  annum,  the 
rate  established  by  the  laws  of  New  York.  Of  those  statutes 
they  claimed  the  benefit. 

[The  facts  proved,  and  which  were  relied  upon  to  establish 
that  the  contract  was  usurious  under  the  laws  of  New  York, 
are  stated  in  the  opinion  of  the  court,  post  pages  397-399.] 

By  a  decree  passed  October  20,  1884,  the  court  below  found 
the  amount  due  from  Fowler  to  be  only  $2980.67  on  the 
bonds,  and  $270.94,  insurance  and  taxes  paid  by  the  plaintiff 
with  interest  thereon ;  in  all,  $3251.61.  At  the  foot  of  that 
decree  were  these  orders : 

^^And  thereupon  the  complainant  entered  its  motion  for  a 
rehearing  before  a  full  bench. 

"  Whereupon,  on  said  20th  day  of  October,  of  the  year  last 
aforesaid  [1884]  came  the  complainant,  by  its  solicitor,  and 
filed  in  the  clerk's  office  of  said  court  its  motion  and  petition 
for  a  rehearing  in  this  cause,  which  motion  and  petition  are 
as  follows,"  etc. 

Following  the  above,  in  the  transcript,  are  the  written  mo- 
tion and  petition  for  rehearing. 

On  the  8th  of  June,  1885,  the  succeeding  term,  the  cause  was 
set  for  hearing  on  the  29th  of  that  month  before  what  is  called 
a  fun  bench.  Then  appears  an  order,  under  date  of  June  80, 
1885,  entered  as  of  October  31,  1884,  granting  the  rehearing 
asked.     To  that  order  the  defendants  excepted. 

By  the  final  decree  of  January  11, 1887,  the  sum  of  $8150.79 
was  adjudged  to  be  due  the  Trust  Company,  of  which  $7809.69 
was  found  to  be  the  sum  actually  advanced  by  it  to  Fowler, 
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and  $341.10  was  the  amount  of  insurance  and  taxes  on  the 
property  paid  by  the  company,  with  interest  on  each  sum, 
from  the  date  of  the  decree,  at  the  rate  of  six  per  cent  per  an- 
num. The  mortgaged  property  was  ordered  to  be  sold  to  raise 
the  above  aggregate  amount  found  to  be  due,  with  such  interest 
and  the  costs  of  the  suit.  From  that  decree  each  party  has 
prosecuted  an  appeal ;  the  defendants  insisting  that  no  decree, 
for  any  amount,  should  have  gone  against  them,  while  the 
plaintiff  insists  that  the  decree  should  have  been  for  a  larger 
amount. 

Mr.  WiUiomt  Z.  GrosSj^  for  the  Equitable  Trust  Company, 
argued  as  to  the  defence  of  usury : 

I.  Usury  is  a  local  question.  It  is  the  lex  loci  co?it7*a€tus 
which  governs  in  respect  of  usury.  De  Wolf  v.  Johnson,  10 
Wheat.  367;  Andrews  v.  Pond,  13  Pet.  64;  CromweU  v. 
County  of  Sac,  96  U.  S.  51,  62 ;  CaU  v.  Palmer,  116  U.  S.  98 ; 
Latrobe  v.  Hvlhert,  6  Fed.  Rep.  209. 

II.  Allegata  et  Probata.  The  rule  is  general,  and  without 
exception,  that  an  averment  or  plea  of  usury,  must  be  proved 
as  laid.  Swing  v.  Howard,  7  Wall.  499 ;  Drake  v.  Walson, 
4  Day,  37;  WUmot  v.  Monson^  4  Day,  114;  Brown  v.  Mort- 
gage Co.,  110  Illinois,  235;  Kihlholz  v.  Wolf,  103  Illinois,  362; 
Phillips  V.  Boberts,  90  Illinois,  492 ;  Telford  v.  Garrds,  132 
Illinois,  560 ;  Beach  v.  FvZton  Bank,  3  Wend.  573 ;  Smith  v. 
Brush,  8  Johns.  84.  And  if  the  defendant  fails  in  proving  the 
usurious  contract  in  the  way  and  manner  in  which  he  has 
charged  it  in  his  plea  or  answer,  the  defence  must  fail.  Vroom 
V.  DitmcLs,  4  Paige,  526. 

III.  Intent  is  an  essential  ingredient.  If  the  transaction, 
says  the  court,  in  Bamk  v.  Owenh^  2  Pet.  527,  was  in  violation 
of  the  restriction  in  the  bank's  charter  limiting  its  power  to 
"  take "  more  than  6  per  cent  interest,  "  it  could  only  nave 
been  upon  the  ground  of  an  intention  "  to  evade  the  statute. 
So  also :  "  In  construing  the  usury  laws,  the  uniform  construe* 


1  This  case  was  argued  with  Fowler  v.  Equitable  Trust  Co.,  post  408,  and 
Fowler  v.  Equitable  Trust  Co.,  post  411. 
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tion  in  England  has  been^  (and  it  is  equally  applicable  here,) 
that  to  constitute  usury  within  the  prohibitions  of  the  law, 
there  must  be  an  intention  knowingly  to  contract  for  or  to 
take  usurious  interest ;  for  if  neither  party  intend  it,  but  act 
bona  fide  and  innocently,  the  law  will  not  infer  a  corrupt 
agreement.  Where,  indeed,  the  contract  upon  its  face  imports 
usury,  as  by  an  express  reservation  of  more  than  legal  interest, 
there  is  no  room  for  presumption ;  for  the  intent  is  apparent ; 
Tt8  ip9a  loquitur.  But  where  the  contract,  on  its  face,  is  for 
legal  interest  only,  there  it  must  be  proved  that  there  was 
some  corrupt  agreement  or  device,  or  shift,  to  cover  usury ;' 
and  that  it  was  in  the  full  contemplation  of  the  parties. 
;  .  .  The  quo  animo  is,  therefore,  an  essential  ingredi- 
ent in  all  cases  of  this  sort."  United  States  Bank  v.  Wag- 
gener,  9  Pet.  378,  399.  See  also  Hotel  Co,  v.  Wade,  97  U.  S. 
13,  23 ;  LU/i/d  V.  Scott,  4  Pet.  205 ;  Palmer  v.  CaU,  7  Fed. 
Rep-  737. 

IV.  Commissions  by  agent  or  broker.  When  an  agent, 
authorized  to  loan  money  at  lawful  interest,  exacts  for  his 
own  benefit  more  than  the  lawful  rate,  without  the  knowledge 
or  authority  of  his  principal,  the  loan  is  not  thereby  rendered 
usurious.  The  leaner  of  the  money  must  not  only  be  a  party 
to  the  usurious  contract,  but  he  must  take  the  usury.  Call  v. 
Palmar,  116  U.  S.  98.  And  when  the  evidence  fails  to  show 
that  the  commission  was  paid  to  the  leaner,  the  defence  of 
usury,  based  thereon,  will  not  be  sustained.  Orant  v.  Phoenix 
Life  Ins.  Co.,  121  U.  S.  105,  117. 

Agent's  commissions,  as  an  element  in  usury  defences,  has 
often  been  before  the  Supreme  Court  of  Illinois : 

Ballinger  v.  Bourland,  87  Illinois,  513.  There  the  agent 
procured  a  loan  and  charged  a  commission  and  expenses  to 
borrower,  but  without  the  lender's  knowledge*  and  not  for  the 
lender's  benefit,  and  the  court  said  it  was  not  usury.  See  also 
Colehour  v.  State  Sav.  Ins.,  90  Illinois,  152 ;  Boylsion  v.  Bain, 
90  Illinois,  283 ;  Phillips  v.  Roberts,  90  Illinois,  492. 

Payne  v.  Newcomb,  100  Illinois,  611.  There  the  loan  agent 
was  required  to  learn  the  situation  of  the  property  offered  as 
security,  to  examine  and  ascertain  the  title,  and  became  per- 
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sonally  liable  to  the  lender  for  any  loss  sustained  throngh  de- 
fective title  or  overvaluation  of  the  security,  and  the  court 
found  he  was  the  agent  of  the  lender  and  his  taking  a  com- 
mission from  the  borrower  in  excess  of  the  legal  rate  rendered 
the  contract  usurious.  But  in  Hoyt  v.  Pawtucket  Institution 
for  Savings^  110  Illinois,  on  page  394,  it  is  expressly  said  that 
Payne  v.  Newcomh  was  not  intended  to  decide  that  a  broker 
loaning  the  money  of  others,  could  not  take  a  commission 
from  the  borrower  without  rendering  the  loan  usurious.  See 
also  KiKlholz  v.  Wolf^  103  Illinois,  362 ;  Meers  v.  Stevens^  106 
Illinois,  549 ;  MoGovem  v.  Union  Mui/ual  Insuromce  Go.^  109 
Illinois,  151. 

Hoyt  V.  Pawtucket  Institution  for  Savings^  110  Illinois,  390. 
Taylor  was  a  loan  broker  in  Chicago.  Hoyt  made  application 
to  the  Institution  for  Savings  for  a  loan  of  $5000  at  10  per 
cent,  which  being  forwarded  by  Taylor  to  the  Institution,  at 
its  residence  in  Bhode  Island,  was  there  accepted,  and  the  loan 
was  paid  by  the  Institution,  (less  $250,  one  half-year's  interest, 
deducted  in  advance,)  by  a  draft  to  the  order  of  Hoyt  himself. 
Taylor  charged  Hoyt  $250  for  commissions  for  securing  the 
loan,  which  was  paid.  This  commission,  and  the  agreement 
therefor,  was  without  the  knowledge  of  the  lender,  and  the 
Institution  got  no  part  thereof,  and  received  no  more  than  10 
per  cent  on  the  money  loaned,  as  evidenced  by  the  note  given 
therefor.  The  court  held :  1.  Taking  interest  in  advance  was 
not  usurious ;  and  2.  That  the  commissions  charged  by  Taylor 
did  not  make  the  transaction  usurious,  saying:  "The  Institu- 
tion for  Savings  has  never  received,  or  agreed  to  receive,  more 
than  the  legal  rate  of  interest  upon  this  loan,  and  whatever  in 
addition  thereto  Hoyt  has  paid  Taylor,  has  been  in  compensa- 
tion for  services  of  Taylor  in  procuring  the  loan  for  Hoyt, 
which  was  something  entirely  between  themselves,  indepen- 
dent of  the  Institution  for  Savings,  with  which  the  latter  had 
no  connection.  We  fail  to  discover  anything  of  usury  in  the 
transaction." 

Brown  v.  Mortgage  Co.^  110  Illinois,  235.  Hale  &,  Co.,  of 
Chicago,  procured  a  loan  from  capitalists  in  Scotland,  for 
Brown,  of  $4500  for  5  years  at  9  per  cent,  and  the  latter  gave 
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his  note  therefor.  Brown  paid  Hale  &  Co.,  or  the  latter  de- 
ducted from  the  sum  loaned,  a  commission  of  $225,  and  this, 
it  was  charged,  rendered  the  loan  usurious.  The  evidence, 
the  court  said,  did  not  show  Hale  &  Co.  to  have  been  the 
agents  of  the  lender,  adding:  "If  they  were  not  the  com- 
pany's agents,  but  were  the  agents  of  Brown,  in  that  transac- 
tion, although  he  might  have  paid  them  an  amount  which, 
added  to  the  current  interest  upon  the  note,  largely  exceeded 
legal  interest,  it  would  not  prove  usury  in  the  loan.  It  cannot 
concern  the  lender  what  the  borrower  pays  to  his  own  agents. 
Kihlholz  V.  Wolf,  103  Illinois,  362 ;  PhiUipa  v.  Roberts,  90  Illi- 
nois, 492.  The  burden  of  proving  a  transaction  usurious  rests 
upon  the  party  alleging  it.  BoyUton  v.  Bain,  90  Illinois,  283 ; 
KiUJiolz  V.  Wolf,  supra.  In  the  next  place,  at  the  time  this 
loan  was  made,  it  was  lawful  to  exact  10  per  cent  per  annum 
interest  on  money  loaned.  The  note  given  bears  interest 
only  at  the  rate  of  9  per  cent  per  annum,  and  runs  for  5 
years.  It  has  been  held  that  it  is  not  usurious  to  exact  the 
payment  of  interest  in  advance.  MitcheU  v.  Lymam,,  77  Illi- 
nois, 525 ;  Goodrich  v.  Reynolds,  31  Illinois,  490 ;  S,  C,  83  Am. 
Dec.  240 ;  McGiU  v.  Ware,  4  Scammon,  21.  One  per  cent 
on  $4500  (the  amount  borrowed)  for  5  years  makes  just  $225  ; 
and  so  in  any  view,  interest  has  not  been  exacted  beyond  the 
rate  of  10  per  cent  per  annum  —  the  then  legal  rate.  Mc- 
Govern  v.  Union  Mutual  Life  Ins,  Co,,  109  Illinois,  151." 
See  also  Ammondson  v.  Ryam,,  111  Illinois,  506 ;  Cox  v.  Mass, 
Mutual  Life  Ins,  Co,,  113  Illinois,  382 ;  Ilaldeman  v.  Mass, 
Mutual  Life  Ins,  Co,,  120  Illinois,  390 ;  Mass,  Mutual  Life 
Ins,  Co,  V.  Boggs,  121  Illinois,  119 ;  Telford  v.  Garrets,  132 
Illinois,  550;  Sanford  v.  Kane,  133  Illinois,  199;  Ryan  v. 
Sanford,  133  Illinois,  291. 

Mr,  Robert  G,  IngersoU  and  Mr,  William  Ritchie  for 
Fowler  argued  as  to  the  law  which  was  to  govern  the  con- 
struction of  the  contract : 

These  are  all  New  York  contracts,  to  be  govemeji  by  the 
New  York  statutes,  and  the  securities  are,  consequently,  void. 
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In  1873,  1874,  and  1876  the  statutes  of  N^w  York  provided 
as  follows: 

Section  1.  The  rate  of  interest  upon  the  loan  or  forbear- 
ance of  any  money,  goods  or  things  in  action  shall  continue  to 
be  seven  dollars  upon  one  hundred  dollars  for  one  year,  and  at 
that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter 
time. 

Sec  2.  No  person  or  corporation  shall,  directly  or  indi- 
rectly, take  or  receive  any  money,  goods  or  things  in  action, 
or  in  any  other  way,  any  greater  sum  or  greater  value  for  the 
loan  or  forbearance  of  any  money,  goods  or  things  in  action, 
than  is  above  prescribed. 

Seo.  S.  All  bonds,  bills,  notes,  assurances,  conveyances  and 
all  other  contracts  or  securities  whatsoever,  .  .  .whereupon 
or  whereby  there  shall  be  reserved  or  taken,  or  secured,  or 
agreed  to  be  reserved  or  taken,  any  greater  sum  or  greater 
value,  for  the  loan  or  forbearance  of  any  money,  goods  or 
other  things  in  action,  than  is  above  prescribed,  shall  be  void. 

Sec.  8.  Whenever  any  borrower  of  any  money,  goods  or 
things  in  action  shall  file  a  bill  in  chancery  for  the  discovery 
of  the  money,  goods  or  things  in  action  taken  or  received  in 
violation  of  either  of  the  foregoing  provisions,  it  shall  not  be 
necessary  for  him  to  pay  or  offer  to  pay  any  interest  whatever 
on  the  sum  or  thing  loaned ;  nor  shall  any  court  of  equity 
require  or  compel  the  payment  or  deposit  of  the  principal  sum 
or  any  part  thereof  as  a  condition  of  granting  relief  to  the 
borrower  in  any  case  of  a  usurious  loan  forbidden  by  this 
chapter.  Rev.  Stats.  N.  Y.  (Banks  &  Bros.)  6th  ed.  vol.  2,  pp. 
1164-6. 

This  is  a  suit  to  enforce  a  security.  If  the  debt  or  contract 
for  the  performance  of  which  that  security  was  given  be  void, 
it  is  plain  the  security  fails  likewise  and  cannot  be  enforced. 
In  Illinois,  as  elsewhere,  the  debt  or  contract  is  the  principal 
while  the  mortgage  is  the  mere  incident.  A  contract  void  in 
the  place  where  it  is  made  and  to  be  performed,  is  void  every- 
where. If  this  is  a  New  York  contract  and  is  void  under  the 
laws  of  New  York,  it  cannot  be  enforced  in  any  court  in  Illi- 
nois, notwithstanding  it  may  be  in  strict  accord  with  the  laws 
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of  the  latter  state.  As  to  the  intent  of  the  parties,  with  re- 
spect to  which  set  of  laws  should  govern  the  contract,  we  have 
here  no  express  or  explicit  declaration  from  either.  We  must 
resort  entirely  to  circumstantial  evidence  and  inference  to 
ascertain  what  that  intent  was.  Upon  this  point  we  note  the 
fact  that  the  rate  of  interest  adopted  is  not  the  Illinois  rate 
but  the  New  York  rate.  Now,  a  security  bearing  only  7  per 
cent  could  not  have  been  meant  for  use  in  Illinois,  where  10 
per  cent  securities  were  at  that  time  not  only  lawful,  but  com- 
mon. The  funds  loaned  were  at  New  York,  being  obtained 
by  draft  on  New  York.  The  trustee  in  the  trust  deeds  was  a 
resident  of  New  York.  There  is  no  evidence  whatever  that 
the  money  when  obtained  was  to  be  used  in  Illinois. 

Complainant's  charter  permitted  it  to  ^^bave  such  officer 
and  agencies  in  other  States  as  may  be  necessary  for  the  trans- 
action of  its  legitimate  business,"  and  accordingly  it  maintains 
an  agent  in  Illinois,  but  only  the  officers  in  New  York  have 
power  to  make  binding  contracts  for  loans. 

A  security  intended  for  negotiation  and  use,  as  such,  at  a 
certain  place  should  be  governed  by  the  laws  of  that  place. 
These  bonds  received  their  final  shape  and  character  in  New 
York  and  were  intended  evidently  for  circulation  there.  These 
facts  have  always  been  deemed  most  significant  in  determining 
the  locus  of  a  contract.  Dickinson  v.  Edwards^  77  N.  Y.  573 ; 
Wayne  County  Savings  Bank  v.  Low^  81  N.  Y.  566;  Mer- 
chants^ Bank  v.  Southwick^  67  How.  Pr.  324;  TiZden  v.  Blair ^ 
21  Wall.  241;  Gay  v.  Eainey,  89  Illinois,  221. 

Mr.  Justice  Harlan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

1.  The  appellant  Fowler  contends  that  as  no  order  was  made 
at  the  term  when  the  first  decree  was  entered,  continuing  until 
the  succeeding  term  the  motion  and  petition  for  rehearing,  the 
decree  of  October  20,  1884,  became  final,  and,  consequently, 
the  order  at  the  June  terra,  1885,  entered  as  of  October  31, 
1884,  w^hich  granted  a  rehearing,  as  well  as  the  decree  of  Jan- 
uary 11,  1887,  are  to  be  treated  as  improvidently  made,  or  as 
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nullities.  We  do  not  concur  in  this  view.  It  is  not  disputed 
that  if,  in  October,  1884,  a  rehearing  was  granted  and  the 
clerk  omitted  to  enter  an  order  to  that  effect,  it  would  have 
been  within  the  power  of  the  court,  at  the  succeeding  term,  by 
an  order  nunc  pro  tunc^  to  make  the  record  speak  the  truth. 
But  as  the  order  granting  a  rehearing  was  entered  under  date 
of  October  31, 1884,  the  presumption  must  be  indulged,  in  sup- 
port of  the  action  of  a  court  having  jurisdiction  of  the  parties 
and  the  subject  matter  —  nothing  to  the  contrary  affirmatively 
appearing  —  that  the  facts  existed  which  justified  its  action; 
and,  therefore,  that  the  court  granted  the  application  for  a 
rehearing  at  the  term  at  which  the  first  decree  was  rendered. 
Stockton  V.  Bishop,  4  How.  155,  167;  Townsend  v.  Jemison^ 
7  How.  706,  718.  Besides,  the  exception  taken  by  the  defend- 
ants to  the  proceedings  of  June  30,  1885,  was  not,  in  terms, 
that  the  order,  then  formally  made,  was  directed  to  be  entered 
as  of  October  31,  1884,  but  that  it  granted  a  rehearing.  If 
they  intended  to  deny  that  the  rehearing  had  been,  in  fact, 
ordered  at  the  previous  term  of  the  court,  the  point  should 
have  been  distinctly  made  upon  the  record. 

2.  The  appellants  Fowler  and  wife  also  contend  that  the 
contract  of  loan  was  a  New  York  contract,  and  void  under  the 
laws  of  that  State ;  and  that  neither  the  debt  thus  created,  nor 
the  mortgage  given  to  secure  the  bonds,  can  be  recognized,  nor 
any  recovery  thereon  had,  in  Illinois  or  elsewhere,  for  princi- 
pal or  interest.  This  contention  rests  upon  the  statute  of  New 
York,  in  force  when  the  debt  was  created,  providing  that  all 
bonds,  bills,  notes,  assurances,  conveyances  and  all  other  con- 
tracts or  securities  whatsoever,  whereupon  or  whereby  there 
shall  be  reserved  or  taken,  or  secured,  or  agreed  to  be  reserved 
or  taken,  any  greater  sum  or  greater  value,  for  the  loan  or  for- 
bearance of  any  money,  goods  or  things  in  action,  than  at  the 
rate  of  seven  per  cent  per  annum,  shall  be  void.  1  Rev. 
Stats.  N.  Y.  part  2,  c.  4,  title  3,  §  5 ;  vol.  2,  6th  ed.  (Banks  & 
Brothers)  1164-6.  The  suggestion  that  by  the  contract  of 
loan  a  rate  of  interest  was  reserved  in  excess  of  that  allowed 
by  the  laws  of  New  York,  is  based  upon  the  ground  that, 
although  the  bonds  in  suit  call  only  for  seven  per  cent  interest. 
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a  much  larger  rate  was,  in  fact,  exacted  and  secured  by  the 
company,  taking  into  consideration  the  amount  of  the  loan, 
and  the  sum  actually  received  under  the  contract. 

By  the  thirteenth  section  of  a  statute  of  Illinois,  in  force  on 
and  after  February  12,  1857,  entitled  "An  act  to  amend  the 
interest  laws  of  this  State,"  it  was  provided :  "  Where  any  con- 
tract or  loan  shall  be  made  in  this  state,  or  between  citi- 
zens of  this  state  and  any  other  state  or  country,  bearing 
interest  at  any  rate  which  was  or  shall  be  lawful  according  to 
any  law  of  the  state  of  lUinois,  it  shall  and  may  be  lawful  to 
make  the  amount  of  principal  and  interest  of  such  contract  or 
loan  payable  in  any  other  state  or  territory  of  the  United 
States,  or  in  the  city  of  London,  England;  and  in  all  such 
cases  such  contract  or. loan  shall  be  deemed  and  considered  as 
governed  by  the  laws  of  the  state  of  Illinois,  and  shall  not  be 
affected  by  the  laws  of  the  state  or  country  where  the  same 
shall  be  made  payable."  Gross's  Stats.  Illinois,  1869,  871, 
c.  54,  §  13. 

And  by  another  act,  in  force  on  and  after  February  16, 1857, 
entitled  "  An  act  for  the  encouragement  and  security  of  loans 
of  money,"  it  was  provided :  "  §  14.  It  shall  be  lawful  for  any 
person  or  corporation  borrowing  money  in  this  state,  to  make 
notes,  bonds,  bills,  drafts,  acceptances,  mortgages  or  other  se- 
curities, for  the  payment  of  principal  or  interest,  at  the  rates 
authorized  by  the  laws  of  this  state,  payable  at  any  place 
where  the  parties  may  agree ;  although  the  legal  rate  of  inter- 
est in  such  place  may  be  less  than  in  this  state;  and  such 
notes,  bonds,  bills,  drafts,  acceptances,  mortgages  or  other  se- 
curities shall  not  be  regarded  or  held  to  be  usurious ;  nor  shall 
any  securities  taken  for  the  same,  or  upon  such  loans,  be  in- 
validated in  consequence  of  the  rate  of  interest  of  the  state, 
kingdom  or  country  where  the  paper  is  made  payable  being 
less  than  in  this  state,  nor  of  any  usury  or  penal  law  therein. 
§  15.  No  plea  of  usury  nor  defence  founded  upon  an  allegation 
of  usury  shall  be  sustained  in  any  court  in  this  state,  nor  shall 
any  security  be  held  invalid  on  an  allegation  of  usury  where 
the  rate  of  interest  reserved,  discounted  or  taken  does  not 
exceed  that  allowed  by  the  laws  of  this  state,  in  consequence 
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of  such  security  being  payable  in  a  state,  kingdom  or  country 
where  such  rate  of  interest  is  not  allowed.  §  16.  It  shall  be 
lawful  for  all  parties  loaning  money  in  this  state,  to  take, 
reserve  or  discount  interest  upon  any  note,  bond,  bill,  draft, 
acceptance  or  other  commercial  paper,  mortgage  or  other 
security,  at  any  rate  authorized  by  the  laws  of  this  state, 
whether  such  paper  or  securities  for  principal  or  interest  be 
payable  in  this  state,  or  in  any  other  state,  kingdom  or  coun- 
try, without  regard  to  the  laws  of  any  other  state,  kingdom 
or  country  ;  and  all  such  notes,  bonds,  bills,  drafts,  acceptances 
or  other  commercial  paper,  mortgages  or  other  security,  shall 
be  held  valid  in  this  state,  whether  the  parties  to  the  same 
reside  in  this  state  or  elsewhere."  Gross's  Stats.  Illinois, 
1869,  372,  c.  54. 

These  statutory  provisions  were  in  force  at  the  time  of  the 
contract  of  loan  involved  in  this  case.  And  although  the 
above  acts  of  February  12,  1857,  and  February  16,  1857,  were 
repealed  by  the  act  approved  March  31,  1874,  in  force  July  1, 
1874,  they  remained  in  full  force  and  effect  as  to  rights  ac- 
quired or  causes  of  action  existing  under  them,  and  before  the 
repealing  act  went  into  operation.  Kev.  Stats.  Illinois,  1874,  pp. 
1012,  1023,  1046,  c.  131,  §  5,  paragraphs  297  and  299,  and  §  6. 
And  by  the  act  approved  March  25,  1874,  in  force  July  1, 
1874,  entitled  "  An  act  to  revise  the  law  in  relation  to  the  rate 
of  interest,"  this  provision  of  former  acts  was  reenacted  and 
preserved:  "When  any  bond,  bill,  draft,  acceptance,  mort- 
gage or  other  contract  shall  have  been  or  shall  be  made  in 
this  state,  or  between  citizens  of  this  state,  or  a  citizen  of  this 
state  and  any  other  state,  territory  or  country,  bearing  interest 
at  a  rate  lawful  by  the  laws  of  this  state,  may  be  made  paya- 
ble in  any  other  state,  territory  or  country,  such  contracts 
shall  be  governed  by  the  laws  of  this  state."  Rev.  Stats. 
Illinois,  1874,  615,  c.  74,  §  8. 

The  contract  of  loan  in  question  having  been  made  between 
a  citizen  of  Illinois  and  a  corporation  of  another  State,  and  the 
bonds  having  been  executed  in  Illinois  and  secured  by  mort- 
gage upon  real  estate  there  situated,  the  defence  of  usury,  in  a 
court  of  the  United  States  sitting  in  and  administering  the 
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laws  of  Illinois,  cannot  be  sustained  upon  the  ground  simply 
that  the  rate  of  interest,  exacted  or  reserved,  was  in  excess  of 
that  allowed  by  the  law  of  the  State  in  which  the  bonds  are 
made  payable. 

3.  We  come  now  to  consider  whether,  according  to  the  law 
of  Illinois,  there  was  usury  in  this  loan. 

The  statutes  of  Illinois,  in  force  when  this  loan  was  made, 
fixed  six  per  cent  per  annum  as  the  rate  of  interest  upon  the 
loan  or  forbearance  of  any  money,  goods  or  things  in  action, 
with  liberty  to  parties  to  stipulate  or  agree  that  ten  per  cent 
per  annum  be  taken  and  paid.  But  it  was  provided  that  if 
any  person  or  corporation  in  that  State  should  contract  to  re- 
ceive  a  greater  rate  of  interest  or  discount  than  ten  per  cent 
upon  any  contract,  verbal  or  written,  such  person  or  corpora- 
tion should  forfeit  the  whole  of  the  interest  contracted  to  be  re- 
ceived, and  should  be  entitled  only  to  recover  the  principal  sum 
due  to  such  person  or  corporation.  Gross's  Stats.  Illinois,  1869, 
2d  ed.  pp.  370-1,  c.  54;  Rev.  Stats.  Illinois,  1874,  p.  614,  c.  74. 

The  contract  was  for  a  loan  to  Fowler  of  $9000,  at  ten  per 
cent  interest  per  annum.  Seven  per  cent  of  the  interest  was 
evidenced  by  coupons  attached  to  the  nine,  bonds  of  $1000 
each,  and  secured  with  the  bonds  by  the  deed  of  trust.  The 
remaining  three  per  cent,  according  to  the  testimony  of  Johns- 
ton, the  company's  local  agent  at  Springfield  through  whom 
the  loan  was  made,  was  ^^  discounted  "  at  the  time  the  loan  was 
finally  negotiated.  The  amount  received  by  Fowler  in  cash 
from  the  company  was  $7809.69.  It  was  paid  by  a  draft  of 
Johnston  on  the  company  in  favor  of  Fowler  of  date  Feb- 
ruary 23,  1874. 

In  addition  to  the  interest  exacted  for  the  loan,  Fowler  paid 
Johnston,  as  his  commissions,  the  sum  of  $100.  In  reference 
to  these  commissions,  and  the  relations  held  by  him  with  the 
Trust  Company,  Johnston  testified:  "I  had  an  agreement 
with  the  defendant  that  upon  the  completion  of  this  loan  he 
was  to  pay  me  a  commission  of  one  hundred  doUars.  After 
the  loan  was  completed  and  after  the  draft  exhibited  had 
been  delivered  to  the  defendant,  he  paid  me  this  one  hundred 
dollars.    The  draft  for  $7809.69  exhibited  herein  was  for  the  full 
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value  of  this  $9000  loan  on  the  day  it  was  negotiated  and 
closed,  as  before  stated  and  shown,  and  no  deduction  from 
said  full  value  of  this  loan  on  that  day  was  made  by  me  on 
account  of  my  said  commission  or  on  any  other  account  what- 
ever. The  agreement  under  which  this  commission  was  paid 
me  by  the  defendant  was  unknown  to  the  complainant,  and 
no  part  of  said  $100  belonged  to  or  was  paid  to  the  complain- 
ant. The  expense  of  the  abstract  of  title  furnished  by  the 
defendant,  and  the  acknowledging  and  recording  of  the  trust 
deed,  was  of  course  paid  by  the  defendant,  but  no  deduction  on 
account  therefor  was  made  from  the  present  value  of  this  loan 
on  the  day  named.  ...  In  the  negotiation  of  this  loan, 
from  its  inception  to  its  completion,  I  acted  as  the  medium  of 
communication  between  the  complainant  and  the  defendant. 
I  was  not  authorized,  neither  did  I  attempt  to  accept  or  reject 
the  defendant's  application  for  this  loan  —  I  did,  however, 
recommend  its  acceptance  by  the  complainant  —  nor  did  I 
pass  on  the  question  of  title  to  the  real  estate,  all  these  mat- 
ters having  been  submitted  to  and  decided  by  the  complainant 
in  New  York,  nor  for  what  I  did  in  connectfon  with  this  loan 
was  I  paid  by  the  complainant  anything,  nor  was  I  authorized 
by  the  complainant  to  do  anything  in  connection  with  this 
loan  more  than  I  did  and  as  I  have  shown." 

On  cross-examination  Johnston  said :  ''  This  was  the  first 
loan  I  made  for  complainant.  Afterwards  I  made  other  loans, 
not  only  to  these  parties,  but  to  others.  /  had  an  underatwndr- 
ing  with  the  complainant  company  a  %hort  Ume  before  this  loa/n, 
wa»  made.  This  loam,  and  aU  other  loans  I  made  were  in  pur- 
suance of  this  understanding.  The  complainant  furnished  me 
with  the  blank  *  Exhibit  F '  [the  application  for  the  loan]  in 
this  case  and  blank  'Exhibit  D,'  [the  report  of  the  loan  as 
negotiated  with  the  borrower,]  and  gave  me  instructions  as  to 
how  they  should  be  filled  up,  which  I  accordingly  followed  in 
filling  up  such  blanks.  When  I  procured  an  application  in 
this  way  I  forwarded  the  same  to  the  company  for  their  con- 
sideration,  acceptance  or  rejection.  In  my  endorsenient  on 
this  application  recommending  the  loan,  in  signing  my  name 
as  agent,  I  understood  myself  as  argent  of  the  company  in  this 
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matter.  Complainant  acted  through  me  in  making  this  loan. 
In  my  arrangement  with  complainant  for  making  these  loans 
it  wa>s  the  understanding  that  cornplaina/nt  was  to  pay  me 
nothing  whatever  for  my  services^  and  that  I  wa^  to  procure 
whatever  pay  I  had  from  the  horrowerP 

In  reference  to  Johnston's  agency  for  the  Trust  Company, 
it  further  appears  that  before  this  loan  was  made,  one  Rock- 
well, an  officer  or  agent  of  the  Trust  Company,  went  to 
Springfield,  Illinois,  to  get  some  one  to  act  as  its  agent  at  that 
place.  He  asked  Fowler  to  suggest  some  one  to  loan  money 
for  the  company  on  real  estate.  Fowler  recommended  Johns- 
ton, who,  upon  being  introduced  to  Rockwell  by  Fowler,  was 
appointed.  To  the  written  application  for  the  loan,  the  follow- 
ing was  appended  :  "  I  have  examined  the  within  application, 
believe  the  statements  to  be  correct,  and  recommend  a  loan  to 
applicant  of  $10,000  on  the  security  offered.  R.  P.  Johnston, 
Agent." 

The  bonds  having  been  executed  by  Fowler,  they  were 
transmitted  by  Johnston  to  the  company,  at  their  New  York 
office,  in  a  communication  headed  "  Agency  of  Equitable  Trust 
Company,  Springfield,  Ills.,  Feb.  23, 1874,"  and  signed  by  him 
as  "  Agent." 

It  is  to  be  observed  that  out  of  the  principal  sum  loaned 
the  Trust  Company  retained,  by  way  of  discount,  what  was 
claimed  to  be  the  present  value  of  such  amount  as  would  pay, 
in  advance,  three  per  cent  of  the  stipulated  interest  for  the 
whole  period  of  the  loan,  five  years.  In  view  of  this  feature 
in  the  case  there  was  much  discussion  at  the  bar  as  to  whether 
it  was  permissible,  in  Illinois,  for  the  lender  to  exact  and 
receive  interest  in  advance  upon  a  loan  made  at  the  highest 
rate  allowed  by  its  laws.  In  view  of  numerous  decisions  of 
the  Supreme  Court  of  that  State,  it  is  not  necessary  to  examine 
this  question  upon  principle ;  for  it  is  the  settled  doctrine  of 
that  court  that  the  mere  taking  of  interest  in  advance  does 
not  bring  a  loan  within  the  prohibition  of  usury.  In  Ooodmch 
v.  Reynolds^  31  Illinois,  490,  498,  it  was  said :  "  The  remain- 
ing plea  sets  up  usury  in  this,  that  the  interest  was  made 
payable  semi-annually.     It  has  long  been  settled,  such  reserva- 
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tion  is  not  usurious.  The  whole  interest  may  be  lawfully 
reserved  in  advance."  McOill  v.  Ware^  4  Scammon,  21,  28; 
Mitchell  V.  Lyman^  77  Illinois,  525,  529,  530 ;  Brown  v.  Soot- 
tishr  Americ(m  Mortgage  Co,^  110  Illinois,  235,  239 ;  Hoyt  v. 
Pawtucket  Inst,  for  Savings^  110  Illinois,  390,  394;  Telford  v. 
GarrdSy  132  Illinois,  550,  554. 

Whether  that  doctrine  would  apply  where  the  loan  was  for 
such  period  that  the  exaction  by  the  lender  of  interest  in 
advance  would,  at  the  outset,  absorb  so  much  of  the  principal 
as  to  leave  the  borrower  very  little  of  the  amount  agreed  to 
be  loaned  to  him,  we  need  not  say.  The  present  case  does 
not  require  any  expression  of  opinion  upon  such  a  point,  for 
the  interest  reserved  in  advance  on  the  loan  to  Fowler  was 
only  of  three  per  cent  out  of  ten  per  cent,  and  a  reservation 
to  that  extent,  it  would  seem,  is  protected  by  the  decisions  of 
the  state  court.  The  defence  of  usury,  so  far  as  it  rests  upon 
the  fact  that  three  per  cent  of  the  stipulated  interest  was 
taken  in  advance  by  the  lender,  must,  therefore,  be  overruled. 

But,  in  view  of  other  decisions  of  the  Supreme  Court  of 
Illinois,  must  not  that  defence  be  sustained,  in  respect  to  this 
loan,  upon  the  ground  that  the  borrower  was  in  effect  required, 
as  a  condition  of  the  loan,  and,  in  addition  to  the  highest  legal 
rate  of  interest,  to  pay  $100,  under  the  guise  of  commissions, 
to  the  lender's  agent  for  procuring  the  loan  ?  It  is  not  the 
case  simply  of  a  borrower  employing  a  broker  — who  has  no 
regular  or  established  connection  with  the  lender  as  agent 
and  no  arrangement  with  the  lender  in  respect  to  compensa- 
tion for  his  services  —  to  effect  a  loan,  and  agreeing  to  pay 
him  commissions.  With  the  agreements  of  the  latter  kind 
the  courts  have  no  concern,  and  they  are  not  permitted  to 
affect  the  rights  of  the  lender,  where  he  does  nothing  more 
than  lend  his  money  at  such  rate  of  interest  as  the  statute 
permits.  Such  is  the  rule  in  Illinois.  Iloyt  v.  Pawtucket 
Inst,  for  SavingSy  110  Illinois,  390,  394 ;  Telford  v.  GarrelSy 
132  Illinois,  550,  554  ;  Sanford  v.  Kane,  133  Illinois,  199,  205. 

These  authorities,  however,  have  no  application  to  the  case 
before  us.  The  Trust  Company  established  an  agency  at 
Springfield,  Illinois,  for  the  purpose  of  securing  loans  upon 
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real  estate,  and  to  that  end  constituted  Johnston  4s  its  agent. 
It  made  him  a  medium  of  communication  between  it  and 
those  in  that  locality  who  might  wish  to  borrow  money.  It 
supplied  him  with  the  necessary  blank  forms,  and  expected 
*him  to  make  a  report  as  to  the  sufficiency  of  the  security 
offered.  Of  course  it  knew  that  no  one  would  regularly  per* 
form  the  duties  of  such  a  position  without  reasonable  compeur 
sation.  That  the  agent  might  receive  such  compensation,  the 
company  came  to  an  understanding  with  him  at  the  outset 
that  he  must  make  the  borrower  pay  for  his  services.  With 
such  an  arrangement  between  it  and  its  agent,  the  company 
need  not  be  informed  in  any  particular  case  of  the  amount  the 
latter  would  exact  from  the  borrower  as  compensation  for 
effecting  a  loan.  But  it  must  be  held  to  have  known  that  the 
agent  would  not  devote  his  energies  and  time  to  its  business 
gratuitously,  and  would  not  forward  to  it  an  application  for 
a  loan,  unless  the  borrower  agreed  to  compensate  him  for  his 
services.  The  services  performed  by  Johnston,  as  its  regular 
local  agent,  charged  with  the  duty  of  receiving  and  forward- 
ing applications  for  loans,  with  his  opinion  as  to  the  sufficiency 
of  the  security  offered,  were  of  substantial  value  to  the  com- 
pany, as  much  so  as  if  they  had  been  performed  under  an 
arrangement  that  the  company  should,  out  of  the  money 
loaned,  retain  for  him  the  amount  which,  by  previous  agree- 
ment with  the  borrower,  he  was  to  receive  as  his  compensa- 
tion. And  the  services  performed  by  him  were  just  what 
they  would  have  been  had  he  accepted  the  agency  under 
such  a  specific  arrangement  as  that  just  suggested. 

Under  all  the  circumstances,  was  not  this  transaction  tainted 
with  usury?  Should  not  the  $100  paid  to  the  company's 
agent  be  regarded  as  part  of  the  amount  which  Fowler  wad 
required  to  pay  for  the  use  of  the  money  borrowed  ?  These 
questions  are  answered  by  the  Supreme  Court  of  Illinois.  In 
Payne  v.  Newcomb^  100  Illinois,  611,  616,  the  inquiry  was 
whether  the  commissions  paid  by  the  borrower  to  the  peitson 
through  whom  a  loan,  at  the  highest  legal  rate,  was  effected, 
were  to  be  taken  into  account  in  determining  whether  the 
transaction  was  usurious.     That  case  is  so  directly  in  point 
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that  we  feel  justified  in  making  extracts  from  the  opinion  of 
the  court.  It  was  said  :  "  Did  Stevens  [the  lender]  know  that 
Newcomb  [the  broker]  was  charging  for  his  services,  and  col- 
lecting it  from  the  borrower?  Newcomb  says  that  it  was  the 
understanding  he  was  to  get  it  of  the  borrower,  and  that 
establishes  the  fact  beyond  all  cavil.  Were  these  payments 
of  commissions  of  benefit  or  profit  to  Stevens?  They  unques- 
tionably were,  as  they  paid  his  agent  for  long-continued  and 
valuable  services  rendered  by  Newcomb  for  him.  No  one 
will  believe  that  Newcomb  thus  incurred  liability  to  Stevens, 
and  rendered  skilful  and  valuable  services  for  him  for  more 
than  twenty  years  as  a  mere  gratuity.  It  was  hot  so  under- 
stood. Newcomb  says  he  was  to  get  his  pay  from  the  bor- 
rower. Stevens  then  paid  what  he  owed  to  Newcomb  by 
requiring  the  agent  to  impose  it  on  the  persons  to  whom  loans 
were  made.  The  arrangement  amounted  to  no  more  or  less 
than  requiring  the  agent  to  loan  for  a  per  cent  sufficiently 
high  to  yield  Stevens  the  highest  rate  of  interest  allowed  by 
the  law,  and  to  pay  the  agent  for  his  responsibility,  labor, 
skill  and  trouble.  In  effect,  the  transaction  is  the  same  as 
had  the  loan  been  made  at  fifteen  per  cent,  and  ten  had  been 
paid  to  Stevens  and  five  to  Newcomb.  This  was  the  result 
which  was  by  the  parties  intended  before  the  inception  of  the 
transaction.  It  was  in  pursuance  of  an  arrangement  of  the 
lender  and  his  agent.  ...  It  is,  however,  claimed  that 
Stevens  is  not  liable  for  what  Newcomb  retained  and  charged 
for  what  is  called  commissions  —  that  he  had  the  right  to 
charge  any  sum  he  chose,  and  that  would  not  render  the  loan 
usurious.  Had  Stevens  not  known  that  Newcomb  was  making 
such  charges,  it  may  be  that  he  would  not  have  been  affected 
by  them.  But  here  it  was  agreed  between  Stevens  and  New- 
comb that  the  latter  should  charge  a  commission  to  the  bor- 
rower to  pay  him  for  his  services.  Stevens  obtained  the  ser- 
vices of  Newcomb.  They  were  of  value  to  him,  and  no  pne 
will  pretend  that  Newcomb  rendered  them  as  a  gratuity. 
They  were  rendered  for  Stevens,  and  they  were  paid  for  by 
him  by  indirectly  charging  the  amount  to  and  requiring  the 
borrower  to  pay  it,  and  this,  too,  by  the  express  authority  of 
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Stevens.  Had  be  directed  Newcomb  to  loan  at  fifteen  per 
cent  for  the  first  year,  and  ten  per  cent  for  each  sacceeding 
year,  and  to  retain  five  per  cent  on  the  loan  for  the  first  year, 
and  two  and  a  half  per  cent  for  renewals  and  extensions,  and 
to  retain  the  extra  per  cent  above  ten  per  cent  as  compensa- 
tion  for  his  services,  would  any  one  say  that  was  not  osary  ? 
And  in  what  does  the  transaction  differ  by  the  form  given  it 
by  the  agreement  of  the  parties?  In  each  case,  Stevens 
would  get  Newcomb's  services,  and  compel  the  borrower  to 
pay  them."  And  the  court  adds :  '^  There  is  no  more  familiar 
rule  in  the  law  than  that  the  usury  laws  cannot  be  evaded  by 
mere  pretences,  shifts  or  evasions.  This  rule  runs  through 
all  of  the  books,  and  requires  the  citation  of  no  authority  in 
its  support.  The  policy  of  the  statute  is  to  protect  the  weak 
and  necessitous  from  the  oppression  of  the  strong,  and  to  sanc- 
tion such  transactions  as  this  would  be  to  defeat  that  policy. 
Courts  have  no  right  to  judge  of  the  policy,  but  must  enforce 
the  law  as  they  find  it.  Whenever  deemed  proper,  the  Gen- 
eral Assembly  will  change  the  policy  by  modifying  or  repeal- 
ing the  statute,  but  until  so  modified  or  repealed  we  have  no 
power  to  alter  or  change  its  provisions." 

In  the  previous  case  of  Peddicard  v.  Con/nard^  85  Illinois, 
102, 103,  the  court  said :  ^^  It  is  first  urged  that  although  there 
may  have  been  a  greater  rate  of  interest  retained  than  is  per- 
mitted by  the  law,  still,  it  was  not  usury,  unless  it  was  agreed 
and  so  understood  when  the  transaction  occurred,  and  that  there 
was  no  si^sh  understanding  or  agreement  in  this  case.  Such 
seems  to  be  the.  ruling  of  the  courts  in  Great  Britain  and  the 
various  States  of  the  Union  in  which  the  entire  debt  is  forfeited 
or  heavy  penalties  are  imposed  when  the  transaction  is  tainted 
with  usury.  The  law  does  not  favor  forfeitures,  and  in  such 
cases  the  courts  hold  to  a  rigid  and  strict  compliance  with  the 
law  imposing  the  penalty.  It  is,  therefore,  probable  that  those 
courts  would  not  give  so  strict  a  construction  if  the  only  loss 
were,  as  it  is  with  us,  the  interest  on  the  debt  for  the  money 
loaned  or  forborne.  Reason  does  not  require  it,  as  it  does 
where  the  debt  and  interest  are  lost  by  reason  of  taking  or 
contracting  for  a  trifle  more  than  is  sanctioned  by  the  law. 
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Henoe  we  are  not  prepared  to  adopt  so  rigid  A  construction. 
If  an  usurious  contract  is  made,  whether  express  or  implied,  at 
the  time  of  or  subsequent  to  the  entering  into  the  agreement, 
to  take  or  reserve  more  than  lawful  interest,  it  is  such  an  agree^ 
ment  as  is  witliin  the  purview  of  the  st^atute."  And,  m  a  subse- 
quent case :  ^^  The  statute  cannot  be  avoided  by  any  shift  or 
device  which  may  be  resorted  to  by  the  parties.  The  form  of 
the  transaction  is  not  material,  but  whenever  it  clearly  appears 
th^t  more  than  the  legal  rate  of  interest  has  been  exacted,  the 
contract  will  be  held  to  be  usurious."  Leonard  v.  PoMon^  106 
Illinois,  99,  104. 

We  do  not  find  that  the  principles  announced  in  Payne  v. 
Newcomb  have  been  overruled  or  modified  by  the  state  court. 
On  the  contrary,  that  case  has  been  frequently  referred  to 
and  its  doctrines  recognized.  In  Hoyt  v.  Pawtucket  Inst. /or 
Savings^  110  Illinois,  390,  894,  it  appears  that  Taylor,  a  loan 
broker  of  Chicago^  sent  to  the  Pawtucket  Institution  for  Sav- 
ings, in  Rhode  Island,  an  application  by  Hoyt  for  a  loan,  which 
\^as  accepted.  The  lender  retained  $250  out  of  the  $5000 
loaned,  to  pay  a  half  year's  interest  in  advance.  The  broker 
charged  the  borrower  $250.  as  his  commission,  and  the  latter 
received  only  $4500.  The  court  said  :  "  This  commission  re- 
ceived by  Taylor  was  not  from  any  arrangement  with  this 
Institution  for  Savings  or  with  its  knowledge.  It  got  no  part 
6f  the  commission,  and  received  no  more  than  ten  per  cent 
interest  on  the  money  loaned.  Brokers  negotiating  loans  of 
other  people's  money  may  charge  the  borrower  cogimissions, 
withbut  thereby  making  a  loan  at  the  full  rate  of  legal  interest 
asilHous. ;  BaUinger  v.  Bourland^  87  Illinois,  513;  Phillips  V:. 
Poberfyj  90  Illinois,  ^92;.  Boyhton  v.  Baiji,  90  Illinois,  383. 
Payne  v.  Ifewcomh^  100  Illinois,  611,  was  not  intended  to 
d^ide  anything  to  the  contrary,  as  seems  to  be  supposed  by 
counsel  for  plaintiffs  in  error.  In  the  latter  case  there  was  aii 
express  understanding  between  Stevens^  the  lender ^  andNeWi 
comby  his  age7ity  that  Newcomb  should  get  his  cominissions  from 
the  borrower. ^^  In  Cox  v.  Life  Ins.  Co.^  113  Illinois,  882,  385^ 
the  court,  after  observing  that  the  fact  that  an  agent,  without 
thz  authority^  consent  or  knowledge  of  his  principal^  Upon 
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loaning  the  money  of  the  latter,  exacts  from  the  borrower  a 
sum  m  excess  of  lawful  interest  does  not  make  the  loan  usuri- 
ous, said  of  Payne  v.  JSewcornh^  100  Illinois,  611,  that  it  was 
''quite another  case  than  the  one  before  us,  and  does  not  apply 
to  the  facts  of  the  present  case.  There,  services  were  rendered 
by  the  loan  agent  for  the  lender  of  the  money,  and  the  com- 
mission paid  by  the  borrower  to  the  agent  was  paid  under  a 
pre-arrangement  made  between  the  lender  and  the  agent  that  the 
latter  should  get  his  compensation  for  the  services  rendered  by 
him  to  the  lender,  hy  charging  commissions  to  the  borrower.^^ 
See  also  Ballinger  v.  Bourland^  87  Illinois,  513,  516  ;  Kihlhoh 
V.  Wolf,  103  Illinois,  362,  366 ;  JUeers  v.  Stevens,  106  Illinbig, 
549,  552;  Amm^ondson  v.  Ryan,  111  Illinois,  506,  510;  Mass, 
Mut  Life  Ins,  Co.  v.  Boggs,  121  Illinois,  119, 127. 

This  case  cannot  be  distinguished  from  Payne  v.  Newcomh. 
In  view  of  the  decisions  of  the  Supreme  Court  of  Illinois,  aiid 
the  manifest  policy  of  the  law  of  that  State  relating  to  usury, 
we  cannot  adjudge  that  a  loan,  under  a  fixed  arrangement 
between  the  lender  and  an  individual  that  the  latter  will  act 
as  the  agent  of  the  former  at  a  particular  place,  and  obtain 
compensation  for  his  services  by  way  of  commissions  exacted 
from  the  borrower,  is  to  be  governed  by  the  same  principles 
that  apply  in  the  case  of  one  who  holds  no  relations  of  agency 
with  the  lender,  but  is  a  mere  broker  getting  his  commissions 
from  the  borrower  without  the  knowledge,  authority  or  assent 
of  the  lender.  It  is  not  consistent  with  the  law  of  Illinois,  as 
declared  by  its  highest  court,  that  the  lender,  when  taking  the 
highest  rate  of  interest,  shall  impose  upon  borrowers  the  ex- 
pense of  maintaining  agencies  in  different  parts  of  the  State 
through  which  loans  may  be  obtained.  We,  therefore,  hold 
that  the  exaction  by  the  Trust  Company's  agent,  pursuant  to 
his  general  arrangement  with  it,  of  commissions  over  and 
above  the  ten  per  cent  interest  stipulated  to  be  paid  by  the 
borrower,  rendered  this  loan  usurious. 

The  result  is  that  the  recovery  must  be  limited  to  the  prin- 
cipal sum  due  the  company.  The  statute  declares,  in  respect 
to  an  usurious  contract,  that  the  lender  shall  only  recover  thfe 
principal  sum  due;  in  other  words,  that  judgment  shall  be 
rendered  only  for  that  sum. 
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But  what  are  the  rules  for  the  guidance  of  the  court  in  de- 
termining the  principal  sum  due  i  In  Illinois  it  is  settled  that 
a  party  making  application  to  a  court  of  equity  for  affirmative 
relief  against  an  usurious  contract  is  entitled  to  such  relief  only 
upon  the  condition  that  he  shall  pay,  or  offer  to  pay,  the  prin- 
cipal sura  with  legal  interest.  Clarke  v.  Finlon^  90  Illinois, 
345,  248;  Sanner  v.  S7nith,  89  Illinois,  123,  125;  Carter  v. 
MoseSy  39  Illinois,  539,  642 ;  Henderson  v.  BelleWj  45  Illinois, 
322,  324;  and  Tooke  v.  JVewmany  75  IlUnois,  215,  217.  It  is 
equally  well  settled  there  that  one  who  has  voluntarily  paid 
usurious  interest  cannot  recover  it  boick  in  an  action  at  law. 
Riddle  v.  JSosenfeld^  103  Illinois,  600,  603 ;  Hodden  v.  Innes^ 
24  Illinois,  381,  384;  Town  v.  Wood,  37  Illinois,  512,  516; 
Garter  v.  Moses,  39  Illinois,  539,  542 ;  Tompkins  v.  HiU,  28 
Illinois,  519.  But  it  is  the  established  doctrine  of  the  Supreme. 
Court  of  that  State  that  these  rules  have  no  application  where 
the  transaction  has  not  been  settled  and  the  lender  sues  to 
recover  a  balance  due  on  the  principal  sum.  In  such  a  case 
the  borrower,  being  sued,  may  have  all  payments  made  by  him 
on  account  of  interest  applied  in  diminution  of  such  part  of 
the  principal  as  remains  unpaid.  Harris  v.  BressUr,  119  Illi- 
nois, 467,  472 ;  Payne  v.  Newcomb,  100  Illinois,  611,  623 ; 
HamiU  v.  Mason,  51  Illinois,  488 ;  Heffner  v.  Vandclah,  62 
Ilhnois,  483,  486  ;  Saylor  v.  Daniels,  37  Illinois,  331 ;  Mitchell 
V.  Lyman,  77  Illinois,  525.  Such  is  the  uniform  construction 
of  the  statute,  which,  in  the  case  of  usury  in  a  loan,  forfeits 
the  whole  of  the  interest  contracted  to  be  received,  and  permits 
a  recovery  only  for  the  principal  sum  due.  .  As  there  is  no 
interest  really  due,  if  the  transaction  be  usurious  —  the  right 
to  recover  interest  being  forfeited  at  the  moment  the  contract 
of  loan  is  consummated  —  whatever  the  borrower  pays  on  ac- 
count of  the  loan  must  go  as  credit  on  the  principal  sura ;  other- 
wise, the  usurer  would  get  the  benefit  of  his  illegal  contract, 
and  the  statute  be  rendered  inoperative. 

The  court  below  proceeded  upon  the  ground  that  the  Trust 
Oorapany  was  entitled  to  a  judgment  for  the  amount  actually 
received  by  Fowler,  in  cash,  with  interest  at  six  per  cent  from 
the  date  of  the  decree,  and  no  credit  was  given  on  the  prin- 
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cipal  sum  for  numerous  payments  made  by  the  borrower  on 
acxx>unt  of  interest.  Under  the  settled  course  of  decisions  in 
the  Supreme  Court  of  Illinois,  this  decree  must  be  held  errone- 
ous. Fowler  paid  off  aU  the  interest  represented  by  the  cou- 
pons, and  made  payments  after  the  debt  became  due.  And  as 
the  company  retained  out  of  the  $9000  an  amount  equal  to  the 
present  value  of  three  per  cent  of  the  ten  per  cent  stipulated 
to  be  paid,  Fowler  must  be  regarded  as  having  paid  that 
amount  on  the  principal  debt.  Within  the  meaning  of  the 
statute,  the  amount  due  the  company,  at  the  date  of  the  decree 
below,  was :  1.  The  principal  sum,  $9000,  diminished  by  all 
payments  made  by  Fowler  at  any  time  on  account  of  the 
debt.  2.  The  sums  paid  by  the  company  for  insurance, 
taxes  and  assessments,  with  interest  at  ten  per  cent  on  each 
from  date  of  payment  until  the  rendition  of  the  decree,  that 
being  the  rate  fixed  in  the  deed  of  trust  in  respect  of  sums 
paid  by  the  mortgagee  for  insurance,  taxes  and  assessments 
on  the  property  which  the  mortgagors  should  have  paid. 
The  decree  should  have  been  only  for  the  aggregate  amount 
due  on  these  two  accounts,  ascertained  in  the  mode  just 
indicated,  with  interest  from  its  rendition  at  six  per  cent 
per  annum, -the  rate  allowed  on  judgments  by  the  statute  of 
Illinois. 

The  Trust  Company  insists  that  the  decree  should  have 
made  to  it  an  allowance  for  solicitor's  fees.  There  is  no  foun- 
dation for  this  claim.  The  trust  deed  provides  that  in  the  case 
of  a  sale  by  the  trustee,  at  public  auction,  upon  advertisement, 
all  costs,  charges  and  expenses  of  such  advertisement,  sale 
and  conveyance,  including  commissions,  such  as  were  at  the 
time  of  sale  allowed  by  the  laws  of  Illinois  to  sheriffs  on  sale 
of  real  estate  on  execution,  should  be  paid  out  of  the  proceeds. 
This  provision  does  not  impose  upon  the  borrower  the  burden 
of  paying  to  the  lender  a  solicitor's  fee  where  a  suit  is  brought 
for  foreclosure.  The  commissions  referred  to  in  the  deed  are 
allowed  only  where  the  property  is  sold,  upon  advertisement, 
by  the  trustee,  without  suit.  The  trust  deed  made  no  provis- 
ion for  a  solicitor's  fee  to  the  company  in  the  event  suit  was 
brought.    That  a  suit  became  necessary  because  of  the  refusal 
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of  the  trustee  to  act,  is  no  reason  for  taxing  such  a  fee  against 
the  mortgagor. 

The  decree  is  reversed^  and  the  ca/ase  remamded  with  direc- 
tions to  modify  the  decree  in  accordance  with  the  principles 
of  this  opinion. 
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THE   SOUTHERN    DISTRICT   OF   ILLINOIS. 

Not.  34,  35.    Argued  April  16, 17, 1991.  —  Decided  October  26, 1891. 

The  decision  below  In  these  cases  is  reversed  on  the  authority  of  Fowler 
V.  Equitable  Trust  Company^  ante,  384. 

The  court  stated  the  case  as  follows : 

The  Trust  Company  made  a  loan  to  Rose  H.  Fowler,  a  cit- 
izen of  Illinois,  of  the  sum  of  $6000,  for  five  years,  .with  interest 
at  the  rate  of  ten  per  cent  per  annum,  payable  semi-annually. 
The  latter  executed  to  the  company  six  coupon  bonds  of  $1000 
each,  dated  May  1,  1874,  payable  May  1,  1879,  with  interest 
semi-annually  at  the  rate  of  seven  per  cent  per  annum ;  the 
principal  and  interest  payable  at  the  office  of  the  company  in 
New  York.  As  security  for  the  payment  of  the  bonds  and  the 
interest  thereon,  the  borrower  conveyed  to  Jonathan  Edwards, 
trustee,  a  lot  in  Springfield,  Illinois,  with  the  appurtenances 
thereon.  The  deed  was  similar  in  its  provisions  to  the  one 
given  in  the  preceding  cases,  Nos.  32  and  33. 

The  present  suit  was  brought  October  27,  1882,  to  foreclose 
the  grantor's  right  and  equity  of  redemption,  and  for  a  sale  in 
satisfaction  of  the  amount  found,  upon  an  accounting,  to  be 
due  the  Trust  Company.  Sophie  Fowler  was  made  a  defendant 
upon  the  ground  that  she  claimed  some  interest  in  the  mort- 
gaged property.     She  filed  an  answer  and  cross-bill,  to  which 
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the  company  filed  a  replication  and  answer.  By  a  decree 
entered  October  20,  1884,  it  was  adjudged  by  the  court  that  • 
the  plaintiff  was  entitled  to  recover  $2162.48  as  the  balance  of 
the  principal  actually  received  by  the  defendants,  $23.12  for 
insumnce  paid ;  in  all,  $2185.60.  When  this  decree  was 
entered  the  defendants  filed  a  written  motion  and  petition  for 
rehearing,  in  respect  to  which  the  same  proceedings  were  had 
as  in  the  preceding  cases.  A  formal  order  for  rehearing  was 
made  June  30,  1885,  and  entered  as  of  October  31,  1884 ;  and 
there  was  a  final  decree,  Ja^nuary  11,  1887,  in  favor  of  plaintiff 
for  $5411.23,  of  which  $5381.83  was  found  to  be  the  principal 
sum  actually  received  by  the  defendants,  and  $29.40  to  hav^ 
been  paid  for  insurance.  From  that  decree  both  parties  ap- 
pealed. 

In  reference  to  the  loan  in  question,  Johnston,  the  local 
agent  of  the  company  at  Springfield,  through  whom  the  loan 
was  obtained,  testified :  "  The  trust  deed  and  bonds  were  exe- 
cuted and  delivered  to  me  about  the  22d  day  of  June,  1874,  as 
complete.  This  was  a  loan  of  six  thousand  at  ten  per  cent. 
Seven  per  cent  of  the  interest  was  evidenced  by  the  interest 
coupons  attached  to  the  six  one-thousand  dollar  bonds,  and 
the  remaining  three  per  cent  was  discounted  for  the  five  years 
and  deducted  from  the  $6000.  The  trust  deeds  and  bonds  in 
this  case  bear  date  the  1st  day  of  May,  1874,  and  the  interest 
which  accrued  on  them  from  May  1,  1874,  to  June  23,  1874, 
was  paid  to  the  defendant. 

Par  value  of  bonds  was $6,000  00 

Discount,  3  %,  6  years,  was 694  80 

Leaving  the  sum  of $5,305  20 

To  this  was  added  accrued  interest 76  63 


Making  the  total $5,381  83 


» 


For  that  amount  Johnston  executed  and  delivered  to  the 
defendant  his  sight  draft  on  the  Trust  Company,  which  was 
negotiated  by  her.  Pursuant  to  a  previous  agreement  with 
him,  she  paid  him  a  commission  of  $150.    The  evidence  as  to 
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the  circumstances  under  which  the  loan  was  made,  and  com- 
missions paid,  and  of  Johnston's  relations  to  the  Trust  Com- 
pany, was  the  same  as  in  the  other  cases. 

[This  case  was  argued  with  Fowler  v.  Equitable  Trust  Com- 
pa/ivy^  ante^  384.] 

Mr.  WiUiam  L,  Gross  for  the  Equitable  Trust  Company. 

Mr.  Robert  O.  IngeraoU  and  Mr.  WiUiam  Ritchie  for 
Fowler. 

Mb.  Justiob  Harlan,  after  stating  the  dase,  delivered  the 
opinion  of  the  court. 

These  appeals  are  from  the  same  decree.  The  cases  arise 
under  the  usury  laws  of  Illinois.  They  do  not  differ  materially 
from  Nos.  32  and  33,  except  as  to  the  amount  of  the  loan. 
The  answer  raises  the  same  questions  as  were  raised  in  those 
cases.  .  The  decree  gave  no  credit  on  the  principal  sum  for 
payments  on  account  of  interest,  but  was  for  the  amount  act- 
ually received  by  the  borrower  in  cash,  and  the  sura  paid  by 
the  mortgagee  for  insurance,  with  interest  on  the  aggregate 
amount  at  six  per  cent  from  the  date  of  its  rendition.  Under 
the  statute  of  Illinois  relating  to  interest  upon  the  loan  or  for- 
bearance of  money,  and  for  the  reasons  given  in  the  opinion 
in  cases  Nos.  32  and  33,  the  loan  in  question  must  be  held  to 
have  been  usurious,  and  the  decree  should  have  been  in  con- 
formity with  the  principles  announced  in  those  cases. 

The  decree  is 

Reversed  with  costSy  a/nd  the  cause  is  remam.ded  with  insPruo- 
tions  to  make  such  modifications  in  the  decree  as  wiU  be 
consistent  with  this  opinion. 
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No.  80.    Argued  April  le,  17,  IMl.  ~  Decided  October  28, 1801. 

A  Connecticut  corporation  made  in  1876  a  loan  of  ten  thousand  dollars  for 
five  years  at  nine  per  cent  to  a  citizen  of  lUlnoiSp  the  loan  being  eri- 
denced  by  note,  secured  by  deed  of  trust  on  real  estate  in  the  latter 
State,  providing  that  nothing  contained  in  it  should  be  so  construed  as 
to  prevent  a  foreclosure  by  legal  process,  and  that  upon  any  foreclosure, 
the  corporation  should  recover  in  addition  to  the  principal,  interest  and 
ordinary  costs,  a  reasonable  attorney's  or  solicitor's  fee,  not  exceeding 
five  per  cent  for  the  collection  thereof.  It  was  also  stipulated  in  the 
deed,  that  the  decree  or  order  for  foreclosure  should  direct  and  require 
that  the  expenses  of  such  foreclosure  and  sale,  including  the  fees  of 
solicitor  and  counsel,  be  taxed  by  the  court  at  a  reasonable  amount,  and 
paid  out  of  the  proceeds  of  the  sale.  The  highest  rate  allowed  by  the 
laws  of  Illinois  at  the  time  of  the  loan  was  ten  per  cent.  The  borrower 
paid  the  agent  of  the  company  a  commission  of  ^150  under  such  an 
arrangement  as  that  referred  to  in  the  case  of  Fov>ler  v.  Equitable  Trust 
Co,,  ante,  884.    Held, 

(1)  That  the  payment  of  these  commissions  to  the  company's  agent  did 

not  make  the  contract  usurious,  because  if  that  sum  was  added 
to  the  nine  per  cent  stipulated  to  be  paid,  the  total  amount  of  the 
interest  exacted  was  less  than  the  highest  rate  then  allowed  by 
law; 

(2)  The  stipulation  in  the  deed  of  trust  providing  for  the  payment  by 

the  borrower,  in  addition  to  ordinary  costs,  of  a  reasonable  solic- 
itor's fee,  not  exceeding  five  per  cent,  for  collection  In  the  event 
of  a  suit  to  foreclose,  did  not  make  the  contnU5t  usurious  under 
the  law  of  Illinois. 

The  court  stated  the  case  as  follows : 

The  Trust  Company,  upon  the  written  application  of  Sophie 
Fowler,  a  citizen  of  Illinois,  agreed  to  lend  her  the  sum  of 
$10,000,  for  five  years,  at  nine  per  cent  per  annum.  She 
and  her  husband  executed  to  the  company,  for  the  principal 
of  the  loan,  ten  coupon  bonds  of  one  thousand  dollars  each, 
dated  February  1, 1876,  and  payable  on  the  Ist  day  of  Febru- 
ary, 1881,  with  interest,  semi-annually,  at  the  rate  of  seven 
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per  oent  per  annum.  They  executed  at  the  same  time  ten 
promissory  notes  of  $100  each  for  the  remaining  two  per  cent, 
thte  first  one  being  payable  August  1,  187i5,  and  the  others, 
respectively,  on  the  first  days  of  February  and  August,  1877 
to  1881,  inclusive.  To  secure  payment  of  the  bonds,  they 
conveyed  to  Jonathan  Edwards,  trustee,  certain  real  estate  in 
Springfield,  and  to  secure  the  ten  promissory  notes  of  $100 
each,  they  conveyed  the  same  property  to  the  same  trustee, 
subject,  however,  to  the  other  trust  deed.  These  deeds  do  not 
differ  in  any  respect  material  to  this  case  from  the  deeds  in 
the  preceding  cases,  except  that  the  deed  given  to  secure  the 
bonds  here  involved,  aggregating  $10,000,  provides  that  noth- 
ing contained  in  it  shall  be  so  construed  "  as  to  prevent  a  fore- 
closure of  the  same  by  process  of  the  law  or  in  chancery," 
and  that  the  trustee,  or  his  successor  or  successors,  shall, 
"  upon  any  foreclosure  of  this  trust  deed,  recover,  in  addition 
to  principal,  interest  and  ordinary  costs,  a  reasonable  attor- 
ney's or  solicitor's  fee,  not  exceeding  five  per  cent  for  the  col- 
lection thereof,  all  to  be  collected  without  relief  from  valuation 
or  appraisement  laws.  And  in  case  of  any  such  foreclosure  it 
is  hereby  stipulated  that  the  decree  or  order  for  foreclosure 
shall  direct  and  require  that  the  expenses  of  such  foreclosure 
and  sale,  including  the  fees  of  solicitor  and  counsel,  to  be 
taxed  by  the  court  at  a  reasonable  amount,  shall  be  paid  out 
of  the  proceeds  of  the  sale,"  etc.  This  suit  was  brought  to 
foreclose  the  defendant's  equity  of  redemption,  and  to  have 
the  mortgaged  property  sold  to  pay  the  amount  due  the  com- 
pany. The  answer  in  the  case  raised  the  same  questions  that 
are  presented  in  the  four  preceding  cases. 

By  a  decree  entered  October  20,  1884,  the  court  adjudged 
that  the  company  recover  $5125.42  as  the  balance  of  the 
principal  sum  actually  received  by  the  defendants,  $614.72  for 
insurance  and  taxes  paid  by  it,  with  interest  thereon,  and  $287 
as  solicitor's  fee;  in  all,  $6027.14.  When  this  decree  was 
entered  the  plaintiff  filed  a  written  motion  and  petition  for 
rehearing,  in  respect  to  which  the  same  prckjeedings  were  had 
as  in  the  preceding  cases,  and  like  motions  and  petitions  for 
rehearing  were  filed.     A  rehearing  having  been  granted,  the 
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order  for  which  was  entered  as  of  October  31,  1884,  a  final 
decree  was  entered  January  11,  1887,  adjudging  that  there 
was  due  the  plaintiff  for  the  principal  and  interest  of  the  loan 
$15,296.60,  $3173.26  for  insurance,  taxes  and  special  assess- 
ments paid  by  it^  and  a  reasonable  attorney's  fee,  which  was 
fixed  at  $923.49;  in  all,  $19,393.35,  and  costs.  From  that 
decree  the  defendants  appealed. 

[This  case  was  argued  with  Nos.  32,  33,  anUj  384,  and  Nos. 
84,  35,  anUy  408.] 

Mr.  WiUiam  L.  Chroas  for  the  Equitable  Trust  Company. 

Mr,  Robert  O.  IngersoU  and  Mr.  William  Ritchie  for 
Fowler. 

Mr.  Justice  Ha&lan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

For  the  reasons  given  in  the  opinion  in  Nos.  32  and  33,  An^, 
384,  the  question  of  usury  raised  must  be  determined  by  the 
law  of  Illinois.  But  what  was  there  said  in  reference' to 
usury,  commissions  paid  to  the  company's  agent  by  the  bor- 
rower and  the  application  to  the  principal  sum  of  payments 
made  has  no  application  to  this  case.  This  was  a  loan  of 
$10,000  for  five  years  at  nine  per  cent.  The  borrower  re- 
ceived the  whole  amount  agreed  to  be  loaned  to  her.  There 
was  not  even  a  reservation  pf  interest  in  advance.  She  only 
gave  notes  for  two  per  cent  of  the  interest  payable  when  the 
interest  under  the  contract  would  become  due.  The  payment 
of  $150  to  the  broker,  as  his  commission,  did  not  make  that 
contract  usurious ;  for,  if  that  sum  be  added  to  the  nine  per 
cent  interest  stipulated  to  be  paid,  the  total  amount  of  interest, 
exacted  would  be  less  than  ten  per  cent,  the  highest  rate 
allowed  by  law.  In  Brown  v.  Scottish-American  Mortgage 
Co.,  110  Illinois,  235,  239,  the  court  said :  "  In  the  next  place, 
at  the  time  this  loan  was  made  (July  15,  1876)  it  was  lawful 
to  exact  ten  per  cent  per  annum  interest  on  money  loaned. 
The  note  given  bears  interest  only  at  the  rate  of  nine  per  cent 
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per  annum,  and  runs  for  five  years.  It  has  been  held,  and  is 
the  well-settled  law  of  this  court,  that  it  is  not  usurious  to 
exact  the  payment  of  interest  in  advance.  MitcheU  v.  Lyman^ 
77  Illinois,  625;  Goodrich  y.  Reynolds^  31  Illinois,  490;  McGiU 
V.  Ware^  4  Scammon,  21.  One  per  cent  on  $4500  (the  amount 
borrowed)  for  five  years  makes  just  $225 ;  and  so,  in  any  view, 
Interest  has  not  been  exacted  beyond  the  rate  of  ten  per  cent 
per  annum  —  the  then  legal  rate."  So  in  McGovem  v.  Union 
Mutual  Life  Ins.  Co,^  109  Illinois,  151,  156:  "When  this  loan 
was  made  the  legal  rate  of  interest  was  ten  per  cent  per 
annum,  when  the  contract  provided  for  this  amount.  The 
loan  in  this  case  was  for  three  years  at  nine  per  cent  interest. 
Now  the  three  per  cent  commissions  only  amounted  to  one 
per  cent  per  annum,  so  that  if  the  commissions  are  regarded 
as  interest,  and  added  to  the  interest  at  nine  per  cent  provided 
for  in  the  note,  the  rate  would  still  be  only  ten  per  cent,  and 
not  usurious." 

The  loan  was  not,  therefore,  infected  with  usury,  unless  the 
provision  in  the  trust  deed  providing  for  the  payment  by  the 
borrower,  in  addition  to  ordinary  costs,  of  a  reasonable  solici- 
tor's fee,  not  exceeding  five  per  cent,  for  collection,  in  the 
event  of  a  suit  to  foreclose.  But  it  is  the  law  of  Illinois  that 
a  provision  of  that  character  does  not,  of  itself,  make  the  con- 
tract usurious.  In.  Barton  v.  Farmer^  cfe  Merchamii  Nal. 
B(mk^  122  Illinois,  352,  355,  it  was. said:  "If  enforcing  this 
promise  to  pay  an  attorney's  fee  would  directly  or  indirectly 
have  the  eflfect  of  giving  the  payee,  or  of  requiring  the  payor 
to  pay,  a  greater  compensation  for  the  loan,  use  or  forbear- 
ance of  the  money  than  is  allowed  by  law,  then,  unquestion- 
ably, the  contract  would  be  usurious.  The  law  will  not  tolerate 
any  shift  or  device  to  evade  its  provisions.  ...  By  the 
statute,  all  penalties,  whether  as  additional  interest  or  as  com- 
pensation for  the  use  of  the  money,  are  prohibited ;  but  where, 
as  here,  no  additional  or  new  compensation  is  provided  for, 
and  the  contract  is  only  for  such  sum  as  the  payee  would  be 
obliged  to  expend  in  compelling  the  maker  to  perform  his 
undertaking,  the  statute  contains  no  inhibition  upon  the  power 
of  the  parties  to  contract  that  the  same  shall  be  paid  by  the 
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party  whose  default  occasions  the  necessity  for  the  expendi- 
ture." Again :  "  Upon  the  question  whether  contracts  of  this 
nature  are  void  sls  against  public  policy,  this  court  as  well  as 
those  of  other  States  is  also  fully  committed.  .  .  .  The 
•tight  of  the  parties  to  thus  contract  has  been  expressly  recog- 
nized, and  when  the  contract  has  been  for  such  reasonable 
attorney's  fees  only  as  would  indemnify  and  preserve  the 
payee  from  loss,  and  was  due  at  the  time  of  suit  brought,  this 
court  has  in  every  case  sustained  the  plaintiff's  right  of  recov- . 
ery.  Nor  do  we  see  anything  in  the  section  of  the  statute 
quoted  that  would  change  the  rule."  See  also  Clawson  v. 
Munson,  55  Illinois,  394,  397 ;  JIaldeman  v.  Mass,  Mutual  Life 
Ins.  Co.,  120  Illinois,  390,  393 ;  Telford  v.  OarreU,  132  Illi- 
nois, 660,  655  ;  Mclntire  v.  Yates^  104  Illinois,  491,  603. 

The  only  question  of  any  difficulty  is  whether  the  fee  stipu- 
lated was  not  excessive.  But  as  the  character  and  extent  of 
the  services  performed  by  the  plaintiff's  attorney  were  best 
known  to  the  court  below,  and  in  the  absence  of  any  evidence 
as  to  whether  the  fee  was  reasonable,  considering  the  amount 
involved,  and  the  nature  of  the  services  rendered,  we  are  not 
prepared  to  reverse  the  decree  because  of  the  allowance  to  the 
plaintiff  of  an  attorney's  fee  which  does  not  exceed  the  high- 
est sum  fixed  in  the  deed  of  trust. 

We  find  no  error  in  the  decree  to  the  prejudice  of  the  appel- 
lants, and  it  is 

AMrmsd. 

HICKMAN  V.   FORT  SCOTT. 

HRBOR  TO   THE   OIBCDIT   CX)URT   OF  THE   UNTFED    STATES     FOB    THB 

DISTRICT   OF  KANSAS. 

No.  10.    Argued  October  13,  1891.  —  Decided  October  26, 1801. 

An  application  by  petition  to  a  coart  of  law,  after  its  judgment  has  been 
Teversed  and  a  different  Judgment  directed  to  be  entered,  to  so  change 
the  record  of  the  original  judgment  as  to  malce  a  case  materially  different 
from  that  presented  to  the  court  of  review,  —  there  being  no  clerical 
mistake,  and  nothing  having  been  omitted  from  the  record  of  the  orig- 
inal action  which  the  court  intended  to  malLe  a  matter  of  record  — was 
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properly  denied.  Such  a  case  does  not  come  within  the  rule  that  a 
court,  after  the  expiration  of  the  term,  may,  by  an  order,  nunc  pro  tunc, 
amend  the  record  by  inserting  what  had  been  omitted  by  the  act  of  the 
clerk  or  of  the  court. 

The  court  stated  the  case  as  follows : 

Hickman  brought  suit,  July  1, 1880,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas,  against  the  city 
of  Fort  Scott,  a  municipal  corporation  of  that  State,  to  recover 
the  amount  of  twenty-seven  bonds  of  $500  each,  issued  by  that 
city.  The  action  was  tried  by  the  court  without  a  jury.  One 
of  the  issues  was  whether  the  suit  was  barred  by  the  Kansas 
statute  of  limitations,  declaring  that  an  action  on  an  agree- 
ment, contract  or  promise  in  writing  could  be  brought  within 
five  years  after  the  cause  of  action  accrued,  and  not  after- 
wards, but  providing  that  "in  any  case  founded  on  contract,' 
when  any  part  of  the  principal  or  interest  shall  have  been 
paid,  or  an  acknowledgment  of  an  existing  liability,  debt 
or  claim,  or  any  promise  to  pay  the  same,  shall  have  been 
made,  an  action  may  be  brought  in  such  case  within  the 
period  prescribed  for  the  same,  after  such  payment,  acknowl- 
edgment or  promise;  but  such  acknowledgment  or  promise 
must  be  in  writing,  signed  by  the  party  to  be  charged  there- 
by." Gen.  Stats.  Kansas,  c.  80,  art.  3,  pp.  633-4-5.  That  issue 
depended  upon  the  inquiry  whether  the  city  had  made  such  an 
acknowledgment  of  its  liability  on  the  bonds  as  took  the  case 
out  of  the  limitation  of  five  years. 

The  court  made  a  special  finding  of  facts,  and  gave  judg- 
ment in  favor  of  Hickman  for  $26,385.23.  Upon  writ  of  error 
to  this  court  that  judgment  was  reversed,  November  3,  1884, 
and  the  cause  was  remanded  with  direction  to  enter  a  judg- 
ment for  the  plaintiff  on  one  bond.  No.  78,  for  $500,  with 
proper  interest,  less  a  credit  paid  of  $200,  November  8,  1875, 
and,  in  respect  to  all  the  other  bonds  in  suit,  to  enter  judg- 
ment for  the  city  with  costs.  J^ort  Scott  y.  Hickman^  112 
U.  S.  150,  160,  165. 

A  petition  for  rehearing  was  filed  in  this  court,  asking  a 
I'econsideration  of  its  judgment  to  the  extent,  at  least,  of  order- 
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mg  a  venire  de  novo  or  a  reargument  of  the  case.  That  peti- 
tion was  overruled. 

On  the  3d  of  February  1885,  the  present  proceeding  was 
instituted  by  a  petition  filed  in  the  court  below  by  Hickman 
against  the  city  of  Fort  Scott.  Its  general  object  was  to  obtain 
''  a  new  trial  on  account  of  gross  and  vital  errors  in  the  finding 
of  facts,"  and  also  to  have  the  record  amended  "  by  allowing 
certain  findings  of  fact  to  appear,  some  of  which  findings 
were  unavoidably  and  others  accidentally  omitted."  The 
petition,  among  other  things,  stated :  ^^  It  is  desired  only  that 
the  record  should  be  so  amended  as  to  state  as  well  as  import 
the  truth,  and  that  the  plaintiff  should  have  an  opportunity  of 
having  the  actual  facts  of  the  controversy  taken  into  con- 
sideration by  this  court,  and,  if  necessary,  by  the  Supreme 
Court  before  the  matter  finally  passes  in  rem  jvdioatam.  The 
decision  of  the  Supreme  Court  was  based  upon  an  imperfect 
and  erroneous  report  of  the  cause,  and  all  that  the  plaintiff 
now  desires  to  do  is  to  have  the  record  placed  in  such  shape 
that  the  truth  may  be  judicially  ascertained  before  final  judg- 
ment against  him." 

The  petition  set  forth  the  particular  facts  which,  it  is  al- 
leged, do  not  sufficiently  appear  in  the  findings,  and  prayed 
that  the  plaintiff  might  be  allowed  to  make  proof  of  them, 
^^and  that  the  omissions  and  mistakes  in  the  findings  of  fact 
hereinbefore  stated  be  supplied  and  corrected,  to  the  end  that 
the  record  of  said  cause  may  be  a  true  record  before  judgment 
is  entered  in  pursuance  of  said  mandate ;  or,  if  such  judgment 
is  first  entered,  then  that  such  judgment  may  be  opened  and  a 
new  trial  ordered." 

The  mandate  of  this  court  was  issued  February  19, 1885,  and 
was  filed  in  the  court  below.  A  judgment  in  conformity  with 
it  was  entered  by  the  Circuit  Court  on  the  2d  of  March,  1885. 
Subsequently,  the  application  to  amend  the  record,  as  prayed  for 
in  the  petition,  was  overruled,  and  an  order  to  that  effect  was  en- 
tered. From  that  order  the  present  writ  of  error  was  prosecuted. 

Mr.  A.  J,  Wintersteen  for  plaintiff  in  error.  Mr.  Wayne 
MacVeagh  was  with  him  on  the  brief. 

VOL.  ex  LI — 27 
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Mr, «/.  D,  McCleverty  for  defendant  in  error. 

Mb.  JusnoE  Harlan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

In  the  original  action  upon  the  bonds  held  by  Hickman,  a 
jury  having  been  waived  by  written  stipulation  of  the  parties, 
the  Circuit  Court  proceeded  to  final  judgment  upon  a  special 
finding  of  facts.  The  judgment  was  the  one  the  court  intended 
to  enter,  and  the  facts  found  were  those  only  which  the  court 
intended  to  find.  Ttiere  is  here  no  clerical  mistake.  Nothing 
was  omitted  from  the  record  of  the  original  action  which  the 
court  intended  to  make  a  matter  of  record.  The  case,  there- 
fore,  does  not  come  within  the  rule,  that  a  court,  after  the  expi- 
ration of  the  term,  may,  by  an  order  nunc  pro  tunoj  amend  the 
record  by  inserting  what  had  been  omitted  by  the  act  of  the 
clerk  or  of  the  court.  In  re  Wight,  Petitioiier,  134  TJ.  S.  136, 
144 ;  Fowler  v.  Equitahle  Trust  Co.  (1),  ante^  384 ;  Galloway  v. 
McKeithenj  5  Iredell  (Law),  12 ;  Hyde  v.  Curling,  10  Missouri, 
227.  Kor  is  this  a  suit  in  equity  to  set  aside  or  vacate  the 
judgment  upon  any  of  the  grounds  on  which  courts  of  equity 
interfere  to  prevent  the  enforcement  of  judgments  at  law.  It 
is  simply  an  application  by  petition  to  a  court  of  law,  after  its 
jlidgment  has  been  reversed,  and  a  different  judgment  directed 
to  be  entered,  to  so  change  the  record  of  the  original  judgment 
as  to  make  a  case  materially  different  from  that  presented  to 
the  court  of  review.  The  application  derives  no  strength 
from  the  fact  that  it  was  by  petition,  and  not  by  motion  sup- 
ported by  affidavits. 

'W'e  know  of  no  precedent  for  such  a  proceeding  as  this,  nor 
is  there  any  principle  of  law  upon  which  it  could  be  based.  In 
Brongon  v.  SchuUen,  104  U.  S.  410,  415,  the  court,  after  advert- 
ing to  the  general  rule  that  the  judgments,  decrees  or  other 
orders  of  a  court,  however  conclusive  in  their  character,  are 
under  its  control  during  the  ierm  at  which  they  are  rendered, 
and  may  be  set  aside,  vacated,  modified  or  annulled  by  it,  said : 
"It  is  a  rule  equally  well  established,  that  after  the  term  has 
ended  all  final  judgments  and  decrees  of  the  court  pass  beyond 
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its  control,  unless  steps  be  taken  during  that  term,  by  motion 
or  otherwise,  to  set  aside,  modify  or  correct  them ;  and  if  errors 
exist,  they  can  only  be  corrected  by  such  proceeding  by  a  wrfb 
of  error  or  appeal  as  may  be  allowed  in  a  court  which,  by  law, 
can  review  the  decision.  So  strongly  has  this  principle  been 
applied  by  this  court  that,  while  realizing  that  there  is  no  court 
which  can  review  its  decisions,  it  has  invariably  refused  all 
applications  for  rehearing  made  after  the  adjournment  of  the 
court  for  the  term  at  which  the  judgment  was  rendered.  And 
this  is  placed  upon  the  ground  that  the  case  has  passed  beyond 
the  control  of  the  court."  The  same  principles  had  been  an- 
nounced in  Sibbald  v.  United  States^  12  Pet.  488,  492.  The 
exceptions  to  the  general  rule,  such  as  suits  in  equity,  and  writs 
of  error  coram  vobis  at  law,  do  not  embrace  the  present  appli- 
cation. See  also  Phillips  v.  Negley,  117  TJ.  S.  665,  674,  676 ; 
Cameron  v.  McHoberU,  3  Wheat.  691 ;  McMicksn  v.  Pertn,  18 

How.  607,  611. 

Judgment  affirmed. 

The  CHn£F  JusnoE  and  Mb.  Jttstigb  Gray  did  not  hear  the 
argument,  and  took  no  part  in  the  decision  of  this  casa 
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If  a  patentee  describes  and  claims  only  a  part  of  his  invention  he  is  pre- 
sumed to  have  abandoned  the  residue  to  the  public. 

Where  a  claim  is  fairly  susceptible  of  two  constructions,  that  one  will  be 
adopted  which  will  preserve  to  the  patentee  his  actual  invention :  but 
if  the  language  of  the  specification  and  claim  shows  clearly  what  he 
desired  to  secure  as  a  monopoly,  nothing  can  be  held  to  be  an  infringe- 
ment which  does  not  fall  within  the  terms  which  the  patentee  has  him- 
self chosen  to  express  his  invention. 

The  first  claim  in  letters  patent  No.  259,700,  issued  June  20,  1882,  to  Edward 
L.  McClain  for  a  pad  for  horse-collars,  when  construed  in  accordance 
with  these  principles,  is  not  infringed  by  the  manufacture  and  sale  of 
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'Bweat  pads  for  horse-collars  under  letters  patent  No.  331,813,  issued 
Decembers,  1885. 

Whether  a  variation  from  a  previons  state  of  an  art  Inyolves  anything 
more  than  ordinary  mechanical  skill  is  a  question  which  cannot  be 
answered  by  applying  the  test  of  any  general  definition. 

The  doctrine  which  prevails  to  some  extent  in  England  that  the  utility  of  a 
device  Is  conclusively  proven  by  the  extent  to  which  it  has  gone  into 
general  use  cannot  be  applied  here  so  as  to  control  that  language  of  the 
statute  which  limits  the  benefit  of  the  patent  laws  to  things  which  are 
new  as  well  as  useful. 

In  a  doubtful  case  the  fact  that  a  patented  article  has  gone  Into  general  use 
Is  evidence  of  its  utility;  but  not  conclusive  of  that,  and  still  less  of  its 
patentable  novelty. 

Letters  patent  No.  267,011,  issued  May  13, 1884,  to  McClain  for  a  pad  fasten- 
ing are  void  for  want  of  novelty  in  the  alleged  invention. 

The  court  stated  the  case  as  follows : 

This  was  a  bill  in  equity  for  the  infringement  of  two  letters 
patent  granted  to  appellant  McClain,  viz.  patent  No.  259,700, 
issued  June  20,  1882,  for  a  "  pad  for  horse-collars,"  and  patent 
No.  267,011,  issued  November  7,  1882,  for  an  improvement 
upon  the  same.  Another  patent,  numbered  298,626,  issued 
May  13,  1884,  to  J.  Scherling  for  a  "pad  fastening,"  and 
assigned  to  the  appellant,  was  originally  included  in  the  suit, 
but  was  abandoned  upon  the  argument  in  this  court.   * 

In  the  specification  of  the  first  patent.  No.  259,700,  the 
patentee  stated  that  his  invention  related  "to  that  class  of 
horse-collar  pads  which  are  placed  between  the  collar  and  the 
horse's  shoulders,  and  are  adjustably  attached  to  the  collar 
and  known  as  *  sweat  pads,' "  the  object  of  the  invention  being 
"  to  produce  a  sweat  pad  for  a  horse-collar  which  can  be  easily 
and  readily  attached  to  or  taken  from  the  collar,  and  which 
can  be  fitted  to  collars  varying  in  size." 

He  further  stated  that  the  pad  proper  was  "  made  so  as  to 
form  an  intermediate  cushion  between  the  collar  and  the 
horse's  shoulders  and  of  a  size  such  as  to  entirely  isolate  the 
collar  from  all  portions  of  the  horse's  shoulders.  .  .  .  The 
9weat  pad,  as  just  described,  is  not  claimed  as  a  new  invention. 
My  improvements  consist  in  the  addition  of  springs  8  s  and 
choke^strap  billet  loop  J.     The  top  ends  of  the  pads  or  bodies 
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are  adjacent  [to]  the  withers  of  the  neck,  and  are  provided  with 
elastic  springs  —  steel  —  which  are  so  made  as  to  be  capable  of. 
being  opened  and  then  clasped  around  the  body  of  the  sides  of. 
the  dollar.  Thus  one  end  of  a  spring  is  so  curved  as  to  partly 
encircle  the  fore  wale  or  small  roll  of  the  collar  and  to  bug.it 
so  closely  as  to  keep  out  of  the  way  of  the  hame,  and  the. 
other  end  is  so  curved  as  to  similarly  partly  encircle  and  hug. 
the  after  wale  or  body  side  of  the  collar  and  yet  not  interfere, 
with. the  hame.  Such  construction  will  enable  the  pad  to  be 
easily  and  readily  attached  at  its  top  ends  to  the  top  ends  of 
the  collar,  and  also  will  permit  of  attachment  at  variable  posi- 
tions along  the  sides  of  the  collar,  so  that  it  can  be  easily  fitted 
to  collars  of  different  sizes." 

His  claim  was  — 

"1.  As  attachments  to  a  sweat  or  other  horse-collar  pad, 
the  elastic  springs  s  «,  substantially  as  described,  and  for  the 
purposes  set  forth." 

There  was  a  second  claim,  which,  however,  became  immaterial. 

Patent  No.  267,011  was  for  an  improvement  upon  the  prior 
patent,  and  consisted  in  discarding  that  portion  of  the  spring 
of  such  patent  as  embraced  the  after  roll  of  a  collar,  and  in 
using  the  fore  roll  only.  In  this  connection  the  patentee 
stated-  ^'  that  said  spring  S  differs  materially  from  the  spring 
in  my  previous  patent.  First,  this  spring  has  but  one  curved 
portion,  intended  for  the  fore  roll  only  of  the  collar,  instead  of 
a  curved  portion  for  the  fore  roll  and  one  for  the  back  roll. 
The  single-roll  spring  is  applicable  where  the  two-roll  spring 
could  not  be  used,  and  is  preferable  and  cheaper  even  where 
the  latter  can  be  used.  ...  It  is  therefore  seen  that  the 
two-roll  springs  are  much  more  cumbersome  to  use  than  single- 
roll  springs,  while  when  the  curves  of  the  two-roll  springs  are 
repeatedly  and  much  bent  they  lose  their  elasticity,  and  con- 
sequently their  usefulness.  ...  A  great  feature  possessed 
by  pads  having  the  single  curved  springs  is  that  they  can  be 
easily  and  speedily  removed  from  or  attached  to  a  collar,  and 
therefore  can  be  separated  from  the  collar  when  it  is  removed 
from  a  horse's  neck.  As  an  article  of  manufacture  the  single- 
roll  spring  can  be  made  and  attached  to  a  pad  at  much  less 
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expense  than  a  two-roll  spring.  First,  it  does  not  require  so 
much  material;  second,  it  is  easier  to  form  and  may  not 
require  tempering,  as  the  tempered  steel  in  the  market  may 
answer  where  it  has  been  found  that  such  steel  will  not  do  for 
a  two-roll  spring;  third,  it  is  more  convenient  to  attach  by 
riveting  by  hand  or  by  machinery,  for  riveting  machinery  now 
in  use  can  be  used  on  a  single-roll  spring,  but  not  on  a  two-roll 
one,  since  the  curved  ends  of  the  latter  project  over  the  rivets." 

The  claims  of  this  patent  were : 

"  1.  As  an  attachment  to  a  horse-collar  pad  or  other  har- 
ness pad,  and  as  a  means  of  adjustably  attaching  a  pad  to  a 
horse-collar  or  other  part  of  harness,  the  elastic  single-roll 
or  single-curved  spring  S,  constructed,  arranged,  attached  and 
operating  substantially  in  the  manner  shown  or  described,  and 
for  or  with  the  purposes  set  forth. 

"2.  The  combination,  with  a  horse-collar  pad,  of  elastic 
single-roll  or  single-curve  spring  S,  substantially  in  the  manner 
shown  or  described,  and  for  the  purposes  set  forth." 

The  answer  of  defendants  denied  that  the  invention  relied 
upon  was  novel,  or  that  the  alleged  inventors  were  the  first  or 
original  inventors  thereof,  and  also  denied  that  the  said  im- 
provements contained  any  invention  when  compared  with  the 
prior  art.  To  the  charge  of  infringement  the  defendants 
answered  as  follows :  "  These  defendants,  on  their  own  under- 
standing of  the  scope  and  meaning  of  said  several  letters 
patent,  and  on  the  advice  of  counsel  in  relation  thereto,  deny 
that  they  have  ever,  in  any  way,  infringed  upon  the  same  or 
upon  any  of  them  or  upon  any  claim  thereof." 

Plaintiff's  bill  was  dismissed  by  the  Circuit  Court  upon  the 
ground  that  the  first  patent  was  not  infringed,  and  that  the 
second  patent,  in  view  of  the  first,  and  of  the  other  devices 
offered  in  evidence,  was  void  for  want  of  novelty.  The  opin- 
ion of  the  court  is  reported  in  33  Fed.  Eep.  2S4. 

Mr.  James  Moore  and  Mr.  Edmund  Weimiore  for  appellant. 

Mr.  Thomm  A.  Banning  (with  whom  was  Mr.  Ephraim 
Bomning  on  the  brief)  for  appellees. 
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Mb.  JusnoB  Bbown,  after  stating  the  case,  delivered  the 
opinion  (St  the  court. 

(1)  The  defence  to  the  first  patent  was  rested  principally 
upon  the  question  of  the  infringement.  Defendants  in  their 
answer  admitted  that  they  had,  as  a  corporation  and  individ- 
ually, manufactured  and  sold  sweat  pads  for  horse-collars  under 
letters  patent  issued  to  defendant  Ortmayer ;  ^'  that  is  to  say, 
sweat  pads  adapted  to  be  fastened  or  secured  to  the  collar  by 
a  simple  hook  made  of  wire,  arranged  to  clasp  the  front  roll 
of  the  collar,  but  not  in  any  way  having  or  employing  the 
pretended  inventions  and  improvements  described  and  claimed 
in  said  several  letters  patent,  or  either  of  them." 

This  patent  to  Ortmayer,  numbered  331,813,  exhibits  a 
horse-collar,  a  sweat  pad,  a  hook  made  of  wire,  ^'  its  curved  or 
hooked  portion  being  so  bent  or  formed  as  to  clasp  the  outer 
or  exposed  part  of  the  front  roll  of  the  collar,  and  so  as  to 
have  a  broad  bearing  thereon."  The  hook  is  connected  to  the 
pad  in  such  a  manner  as  to  be  joined  or  hinged  thereto  so  as 
to  be  capable  of  being  turned  in  the  fold  of  the  leather.  Says 
the  patentee :  "  To  apply  the  pad  to  the  collar  it  is  only  nec- 
essary to  arrange  it  underneath  the  collar  in  the  usual  manner, 
first  raising  the  hooks  DD,  and  then  pushing  them  downward, 
3o  that  they  will  clasp  the  front  roU  of  the  collar." 

It  is  evident  from  this  patent  and  from  the  entire  testimony 
that  the  defendants  made  use  of  a  single  hook  D,  embracing 
the  front  roll  of  the  collar  only,  while  the  appellant  McClain 
has  limited  himself,  perhaps  unnecessarily,  to  the  elastic 
springs  a  «,  which  the  drawings  and  the  whole  tenor  of  the 
specification  show  to  be  double  and  intended  to  be  clasped 
around  both  the  fore  and  after  wales  of  the  collar.  While  the 
patentee  may  have  been  unfortunate  in  the  language  he  has 
chosen  to  express  his  actual  invention,  and  may  have  been 
entitled  to  a  broader  claim,  we  are  not  at  liberty,  without  run- 
ning counter  to  the  entire  current  of  authority  in  this  court, 
to  construe  such  claims  to  include  more  than  their  language 
fairly  imports.  Nothing  is  better  settled  in  the  law  of  patents 
than  that  the  patentee  may  claim  the  whole  or  only  a  part  of 
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his  invention,  and  that  if  he  only  describe  and  claim  a  part,  he 
is  presumed  to  have  abandoned  the  residue  to  the  puBlic.  The 
object  of  the  patent  law  in  requiring  the  patentee  to  "  particu- 
larly point  out  and  distinctly  claim  the  part,  improvement  or 
combination  which  he  claims  as  his  invention  or  discovery," 
is  not  only  to  secure  to  him  all  to  which  he  is  entitled,  but  to 
apprise  the  public  of  what  is  still  open  to  them.  The  claim  is 
the  measure  of  his  right  to  relief,  and  while  the  specifica- 
tion may  be  referred  to  to  limit  the  claim,  it  can  never  be  made 
available  to  expand  it.  Thus  in  Keystone  Bridge  Company 
V.  Phcsnix  Iron  Company ^  95  U.  S.  274,  278,  the  manufacture 
of  round  bars,  flattened  and  drilled  at  the  eye,  for  use  in  the 
lower  chords  of  iron  bridges,  was  held  not  to  be  an  infringe- 
ment of  a  patent  for  an  improvement  in  such  bridges  where 
the  claim  in  the  specification  described  the  patented  invention 
as  consisting  in  the  use  of  wide  and  thin  drilled  eye  bars  ap- 
plied on  edge.  In  delivering  the  opinion  of  the  court,  Mr. 
Justice  Bradley  observed:  "It  is  plain,  therefore,  that  the 
defendant  company,  which  does  not  make  said  bars  at  all," 
(that  is,  wide  and  thin  bars,)  "  but  round  or  cylindrical  bars, 
does  not  infringe  this  claim  of  the  patent.  When  a  claim  is 
so  explicit,  the  courts  cannot  alter  or  enlarge  it.  If  the  paten- 
tees have  not  claimed  the  whole  of  their  invention,  and  the 
omission  has  been  the  result  of  inadvertence,  they  should  have 
sought  to  correct  the  error  by  a  surrender  of  their  patent  and 
an  application  for  a  reissue.  .  .  .  But  the  courts  have  no 
right  to  enlarge  a  patent  beyond  the  scope  of  its  claim  as 
allowed  by  the  Patent  Office,  or  the  appellate  tribunal  to  which 
contested  applications  are  referred.  When  the  terms  of  a 
claim  in  a  patent  are  clear  and  distinct,  (as  they  always  should 
be,)  the  patentee,  in  a  suit  brought  upon  the  patent,  is  bound 
by  it.     .     .     .     He  can  claim  nothing  beyond  it." 

Similar  language  is  used  in  Railroad  Company  v.  Mellon^ 
104  U.  S.  112,  in  reference  to  a  patented  locomotive  wheel. 
In  Masury  v.  Anderson^  11  Blatchford,  162,  165,  it  was  said 
by  Mr.  Justice  Blatchford :  "  The  rights  of  the  plaintiflf  de- 
pend upon  the  claim  in  his  patent,  according  to  its  proper  con- 
struction, and  not  upon  what  he  may  erroneously  suppose  it 
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covers.  If  at  one  time  he  insists  on  too  much,  and  at  another 
on  too  little,  he  does  not  thereby  work  any  prejudice  to  the 
rights  actually  secured  to  him."  Other  cases  to  the  same 
effect  are  Merrill  v.  Yeomans^  94  U.  S.  568 ;  Bums  v.  Meyer ^ 
100  U.  S.  671 ;  and  Sutter  v.  Robinson,  119  U.  S.  530. 

It  is  true  that,  in  a  case  of  doubt,  where  the  claim  is  fairly 
susceptible  of  two  constructions,  that  one  will  be  adopted 
which  will  preserve  to  the  patentee  his  actual  invention ;  but 
if  the  language  of  the  specification  and  claim  shows  clearly 
what  he  desired  to  secure  as  a  monopoly,  nothing  can  be  held 
to  be  an  infringement  which  does  not  fall  within  the  terms 
the  patentee  has  himself  chosen  to  express  his  invention. 
The  principle  announced  by  this  court  in  Vance  v.  Camphell, 
1  Black,  427,  that,  where  a  patentee  declares  upon  a  combina- 
tion of  elements  which  he  asserts  constitute  the  novelty  of  his 
invention,  he  cannot  in  his  proofs  abandon  a  part  of  such  com- 
bination and  maintain  his  claim  to  the  rest,  is  applicable  to  a 
case  of  this  kind  where  a  patentee  has  claimed  more  than  is 
necessary  to  the  successful  working  of  his  device. 

Applying  these  familiar  principles  to  the  case  under  consid- 
eration, we  are  forced  to  the  conclusion  that  the  curved  hook 
of  the  defendant  is  not  an  infringement  of  the  double  spring 
described  in  the  plaintiff's  specification  and  claim.  While  a 
single  spring  or  hook  embracing  the  fore  wale  of  a  collar  may 
be  equally  as  efficacious,  the  patentee  is  no  more  at  liberty  to 
say  that  the  spring  encircling  the  after  wale  is  immaterial  and 
useless  than  was  the  patentee  in  Vance  v.  CamipbelL  to  discard 
one  of  the  elements  of  his  combination  upon  the  same  ground. 
This  was  evidently  the  theory  of  the  patentee  himself,  since, 
a  little  more  than  two  months  after  this  patent  was  issued,  in 
a  letter  to  the  Patent  Office  of  September  2,  1882,  in  which 
he  made  application  for  his  second  patent,  covering  the  single- 
roll  spring,  he  stated  that  '^  the  single-roll  spring  must  be  con- 
ceded to  be  a  structure  positively  and  unequivocally  different 
from  the  two-roll  spring."  There  being  no  infringement  of 
this  patent,  there  can  be  no  recovery  upon  it. 

(2)  The  second  patent  was  principally  contested  upon  the 
ground  of  want  of  invention.    In  his  specification  the  patentee 
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states  it  to  be  an  improvement  upon  his  prior  patent,  but  dif. 
fering  materially  from  it  in  the  fact  that  '^  this  spring  has  but 
one  curved  portion,  intended  for  the  fore  roll  only  of  the  col- 
lar, instead  of  a  curved  portion  for  the  fore  roll  and  one  for 
the  back  rolL"  It  seems  from  his  letter  to  the  Patent  Office 
of  September  2,  1882,  to  which  reference  has  already  been 
made,  that  in  endeavoring  to  practice  the  invention  in  his 
prior  patent,  he  found  that  the  two-roll  spring  was  not  gener- 
ally applicable  to  collars  of  different  sizes,  as  it  had  been  sup- 
posed it  would  be ;  as  the  rolls  in  collars  of  different  sizes  and 
of  different  make  varied  so  much  that,  while  it  would  make  a 
pad  applicable  to  collars  of  different  sizes  for  light  work,  the 
same  pad  could  not  be  used  on  collars  for  heavy  work,  and 
hence  the  invention  proved  to  be  imperfect.  This  resulted  in 
the  invention  of  the  single-roll  spring  of  his  second  applica- 
tion. 

Practically,  the  only  novelty  consists  in  cutting  the  double- 
roll  spring  in  two  and  using  the  fore  roll  only.  While  this 
enables  the  pad  to  be  located  on  the  coUar  more  readily  than 
when  two  springs  were  used,  the  roll  performs  the  same  func- 
tion as  in  the  prior  patent,  and  the  patent  can  only  be  sus- 
tained upon  the  theory  that  the  discarding  of  the  after  roll 
involved  invention.  What  shall  be  construed  as  invention 
within  the  meaning  of  the  patent  laws  has  been  made  the  sub- 
ject of  a  great  amount  of  discussion  in  the  authorities,  and  a 
large  number  of  cases,  particularly  in  the  more  recent  volumes 
of  reports,  turn  solely  upon  the  question  of  novelty.  By 
some,  invention  is  described  as  the  contriving  or  constructing 
of  that  which  had  not  before  existed ;  and  by  another,  giving 
a  construction  to  the  patent  law,  as  "  the  finding  out,  contriv- 
ing, devising  or  creating  something  new  and  useful,  which 
did  not  exist  before,  by  an  operation  of  the  intellect."  To 
say  that  the  act  of  invention  is  the  production  of  something 
new  and  useful  does  not  solve  the  difficulty  of  giving  an 
accurate  definition,  since  the  question  of  what  is  new  as  dis- 
tinguished from  that  which  is  a  colorable  variation  of  what 
is  old,  is  usually  the  very  question  in  issue.  To  say  that  it 
involves  an  operation  of  the  intellect,  is  a  product  of  intuition. 
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or  of  something  akin  to  genius,  as  distinguished  from  mere 
mechanical  skill,  draws  one  somewhat  nearer  to  an  apprecia- 
tion of  the  true  distinction,  but  it  does  not  adequately  express 
the  idea.  The  truth  is  the  word  cannot  be  defined  in  such 
manner  as  to  afford  any  substantial  aid  in  determining 
whether  a  particular  device  involves  an  exercise  of  the  inven- 
tive faculty  or  not.  In  a  given  case  we  may  be  able  to  say 
that  there  is  present  invention  of  a  very  high  order.  In 
another  we  can  see  that  there  is  lacking  that  impalpable 
something  which  distinguishes  invention  from  simple  mechani- 
cal skill.  Courts,  adopting  fixed  principles  as  a  guide,  have 
by  a  process  of  exclusion  determined  that  certain  variations 
in  old  devices  do  or  do  not  involve  invention ;  but  whether 
the  variation  relied  upon  in  a  particular  case  is  anything  more 
than  ordinary  mechanicaV  skill  is  a  question  which  cannot  be 
answered  by  applying  the  test  of  any  general  definition. 

Counsel  for  the  plaintiff  in  the  case  under  consideration  has 
argued  most  earnestly  that  the  only  practical  test  of  invention 
is  the  effect  of  the  device  upon  the  useful  arts  —  in  other  words, 
that  utility  is  the  sole  test  of  invention,  and,  inferentially  at 
least,  that  the  utility  of  a  device  is  conclusively  proven  by  the 
extent  to  which  it  ha&  gone  into  general  use.  He  cited  in  this 
connection  certain  English  cases  w^hich  go  far  to  support  his 
contention.  These  cases,  however,  must  not  be  construed  in 
such  way  as  to  control  the  language  of  our  statute,  which  limits 
the  benefits  of  patent  laws  to  things  which  are  new  as  well  as 
useful.  By  the  common  law  of  England,  an  importer  —  the 
person  who  introduced  into  the  kingdom  from  any  foreign 
country  any  useful  manufacture  —  was  as  much  entitled  to  a 
monopoly  as  if  he  had  invented  it.  Thus  in  Darcy  v.  AUin^ 
Noy,  173,  it  is  stated  that  "  where  any  man,  by  his  own  charge 
and  industry,  or  by  his  own  wit  or  invention,  doth  bring  any 
new  trade  into  the  realm,  or  any  engine  tending  to  the  further- 
ance of  a  trade  that  never  was  used  before  .  .  .  the  king 
may  grant  to  him  a  monopoly  patent  ...  in  consideration 
of  the  good  that  he  doth  bring  by  his  invention  to  the  common- 
wealth," citing  several  instances  of  skill  imported  from  foreign 
countries.    In  Edgehury  v.  Stephens^  1  Webster's  Pat.  Gas.  36, 
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it  was  said :  ^'  The  act  [of  monopolies]  intended  to  encourage 
new  devices  useful  to  the  kingdom,  and  whether  learned  by 
travel  or  by  study  it  is  the  same  thing." 

It  is  evident  that  these  principles  have  no  application  to  the 
patent  system  of  the  United  States,  whose  beneficence  is  strictly 
limited  to  the  invention  of  what  is  new  and  useful,  and  that 
the  English  cases  construing  even  their  more  recent  acts,  must 
be.  received  with  some  qualification.  That  the  extent  to  which 
a  patented  device  has  gone  into  use  is  an  unsafe  criterion  even 
of  its  actual  utility,  is  evident  from  the  fact  that  the  general  in- 
troduction of  manufactured  articles  is  as  often  effected  by  exten- 
sive and  judicious  advertising,  activity  in  putting  the  goods 
upon  the  market  and  large  commissions  to  dealers,  as  by  the 
intrinsic  merit  of  the  articles  themselves.  The  popularity  of  a 
proprietary  medicine,  for  instance,  would  be  an  unsafe  criterion 
of  its  real  value,  since  it  is  a  notorious  fact  that  the  extent  to 
which  such  preparations  are  sold  is  very  largely  dependent 
upon  the  liberality  with  which  they  are  advertised,  and  the 
attractive  manner  in  which  they  are  put  up  and  exposed  to 
the  eye  of  the  purchaser.  If  the  generality  of  sales  were  made 
the  test  of  patentability,  it  would  result  that  a  person  by  secur- 
ing a  patent  upon  some  trifling  variation  from  previously  known 
methods  might,  by  energy  in  pushing  sales  or  by  superiority 
in  finishing  or  decorating  his  goods,  drive  competitors  out  of 
the  market  and  secure  a  practical  monopoly,  without  in  fact 
having  made  the  slightest  contribution  of  value  to  the  useful 
arts.  The  very  case  under  consideration  is  not  barren  of  testi- 
mony that  the  great  success  of  the  McClain  pads  and  clasping 
hooks,  a  large  demand  for  which  seems  to  have  arisen  and 
increased  year  by  year,  is  due,  partly  at  least,  to  the  fact  that 
he  was  the  only  one  who  made  the  manufacture  of  sweat  pads 
a  specialty,  that  he  made  them  of  a  superior  quality,  advertised 
them  in  the  most  extensive  and  attractive  manner,  and  adopted 
means  of  pushing  them  upon  the  market,  and  thereby  largely 
increased  the  extent  of  their  sales.  Indeed  it  is  impossible 
from  this  testimony  to  say  how  far  the  large  sales  of  these 
pads  is  due  to  their  superiority  to  others,  or  to  the  energy  with 
which  they  were  forced  upon  the  market. 
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While  this  court  has  held  in  a  number  of  cases,  even  so  late 
as  Magowan  v.  The  New  York  Belting  and  Packing  Co,  ante^ 
332,  decided  at  the  present  term,  that  in  a  doubtful  case  the  fact 
that  a  patented  article  had  gone  into  general  use  is  evidence 
of  its  utility,  it  is  not  conclusive  even  of  that  —  much  less  of 
its  patentable  novelty. 

In  no  view  that  we  have  been  able  to  take  of  the  case  can 
we  sustain  the  second  McClain  patent.  We  do  not  care  to 
inquire  how  far  it  was  anticipated  by  the  various  devices  put 
in  evidence,  showing  the  use  of  a  similar  spring  for  analogous 
purposes,  since  we  are  satisfied  that  a  mere  severance  of  the 
double  spring  does  not  involve  invention,  at  least  in  the  absence, 
of  conclusive  evidence  that  the  single  spring  performs  some 
new  and  important  function  not  performed  by  it  in  the  prior 
patent.  The  evidence  upon  this  point  is  far  from  satisfactory, 
and  the  decree  of  the  Circuit  Court  must,  therefore,  be 

Affirmed. 

The  Chief  JusncB  and  Mb.  Justiob  Qbat  did  liot  bear  the 
argument  and  took  no  part  in  the  decision  of  this  case. 


>  w^ 
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APPBAL   PBOM  THB  OIBOUrr  COURT  OF  THE   UinTBD  8TATB8 'VM( 

THB   NOBTHERN   DISTRICT   OF  ILLINOIS. 

No.  31.    Argued  October  15, 16, 1801.  —  Decided  November  2,  IBOl. 

Orymes  v.  Sanders,  93  U.  S.  55,  affirmed  and  applied  to  the  point  that  ivlrere 
a  party  desires  to  rescind  a  contract  upon  the  ground  of  mistake  or 
fraud,  he  must,  upon  discovery  of  the  facts,  at  once  announce  his  pur- 
pose and  adhere  to  it,  and  that  if  he  be  silent,  and  continue  to  treat  the 
property  as  his  own,  he  will  be  held  to  have  waived  the  objection,  and 
win  be  conclusively  bound  by  the  contract,  as  if  the  mistake  or  fraud 
had  not  occurred. 

A  holder  of  the  legal  title  to  real  estate  who  has  no  equitable  interest 
therein,  cannot,  by  his  act  done  without  the  knowledge  or  consent  of  the 
holder  of  the  equitable  title,  who  is  in  possession  of  and  residing  on  the 
premises  claiming  title,  rescind  a  completed  settlement  of  a  mortgage 
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debt  on  tbe  premises  so  as  to  bind  ttie  holder  of  the  equitable  title,  and 
prevent  him  from  setting  up  defences  which  wonld  otherwise  be  open  to 
him. 

In  equity.  Decree  dismissing  the  bill.  The  plaintiffs 
appealed.    The  case  is  stated  in  tbe  opinion. 

Mr,  Edwin  B.  Smith  for  appellants. 

Mr,  Solomon  H.  Beihea  and  Mr,  Shenoood  Dixon  for 
appellees. 

Mb.  JusnoE  Bbeweb  delivered  tbe  opinion  of  tbe  court 

In  December,  1865,  Edwin  W.  McLean,  owning  a  store  and 
stock  of  goods  in  Amboy,  Illinois,  sold  tbe  same  to  Buggies 
W.  Clapp,  in  payment  for  which  he  received  four  notes, 
amounting  in  the  aggregate  to  five  thousand  nine  hundred 
and  eighteen  and  sixty-six  one-bundredths  dollars,  drawing 
ten  per  cent  interest,  and  secured  by  mortgage  on  four  hun- 
dred and  eighty  acres  of  land.  The  first  of  these  notes,  for 
five  hundred  dollars,  due  in  twenty-five  days,  was  paid ;  the 
others  were  not.  The  last  of  the  notes  became  due  in  May, 
1857.  Soon  thereafter  suit  was  commenced  in  the  state  court 
on  them,  and  to  foreclose  the  mortgage.  In  this  suit  the 
defence  of  usury  was  pleaded.  A  settlement  was  made  with 
Clapp,  in  pursuance  of  which  the  three  unpaid  notes  were  sur- 
rendered ;  and  in  lieu  thereof  there  was  taken  a  draft  for  one 
thousand  dollars,  drawn  on  his  brother,  Alfred  Clapp,  of  New 
York  City ;  and  eleven  notes,  five  for  two  hundred  dollars 
each,  dated  June  10, 1857,  made  by  William  Jones  to  Ruggles 
W.  Clapp,  three  made  by  Cyrus  Craig,  November  29,  1856, 
to  Ruggles  W.  Clapp,  two  for  one  thousand  dollars  each  and 
one  for  fourteen  hundred  dollars;  and  three  made  by  Curtis 
Cannon,  August  1, 1857,  to  Ruggles  W.  Clapp,  for  four  hun- 
dred and  thirty-three  and  thirty-three  one-bundredths  dollars 
each.  These  notes  were  all  endorsed  "  without  recourse,"  and 
were  nominally,  at  least,  secured  by  conveyances  of  real 
estate.  Also,  to  secure  the  draft,  on  which  only  $250  was 
ever  paid,  a  conveyance  was  made  of  a  lot  and  building  in  the 
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town  of  Amboy.  There  was  no  formal  release  of  the  mort- 
gage; bat  the  suit  to  foreclose  was  dismissed.  This  settle- 
ment was  consummated  some  time  in  the  latter  part  of  1857, 
or  the  fore  part  of  1858 ;  and  was  consummated  on  the  part 
of  McLean  by  W.  E.  Ives,  his  attorney  at  Amboy,  McLean 
himself  having  moved  after  the  sale  of  the  store  to  Great  Bar- 
rington,  Massachusetts,  though  it  is  claimed  by  the  defendants 
that  the  terms  of  the  settlement  were  agreed  upon  between 
McLean  and  Clapp  inthe  summer  of  1857,  when  McLean  was 
on  a  visit  to  Amboy.  In  the  summer  of  1861  McLean,  dissat- 
isfied with  the  conduct  of  Ives  as  his  attorney,  discharged  him 
and  placed  his  business  in  the  hands  of  one  M.  L.  Arnold. 
While  Arnold  testified  that  in  the  same  summer  he  notified 
Clapp  that  McLean  repudiated  the  settlement,  nothing  was  in 
fact  done  looking  toward  a  repudiation  until  May,  1872,  when 
this  suit  was  commenced  in  the  Circuit  Court  of  the  United 
States,  by  McLean,  to  set  aside  the  settlement,  and  foreclose 
the  mortgage,  as  though  it  still  remained  security  for  the 
original  notes.  Answers  were  filed,  and  some  preliminary 
steps  taken  in  the  case  during  one  year,  and  up  to  May,  1873. 
From  that  time  no  order  was  made  or  proceedings  had  in  the 
case  until  July,  1882,  when  it  was  dismissed  for  want  of  prose- 
cution. In  the  November  following  the  order  of  dismissal 
was  set  aside  and  the  case  reinstated,  and  leave  given  to  file  a 
bill  of  revivor  in  the  name  of  the  widow  and  heirs  of  McLean, 
who  had  died  in  1875.  The  case  thereafter  proceeded  regu- 
larly till  May,  1887,  when,  upon  final  hearing,  the  bill  was 
dismissed. 

The  contentions  of  defendants  are  substantially  —  first,  that 
McLean  himself  arranged  the  terms  of  the  settlement  of  1857 ; 
that  he  did  this  understandingly  and  without  any  fraud  or 
misrepresentations  on  the  part  of  Clapp,  and  hence  cannot 
now  repudiate  it ;  secondly,  that  if  he  did  not  himself  arrange 
such  terms,  he  was  in  1861  fully  informed  of  the  character 
and  value  of  the  paper  and  securities  received  by  his  agent  in 
the  settlement,  and  that  with  such  full  information  he  there- 
after acquiesced  in  and  ratified  it ;  and,  thirdly,  that  his  laches 
and  delay  in  asserting  his  rights  forbid  any  recovery  against 
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the  present  holders  of  the  property  conveyed  by  the  original 
mortgage. 

We  notice  only  the  second  of  these  contentions.  If  the 
settlement  by  which  the  original  notes  were  surrendei*ed  was 
made  under  such  circumstances  that  McLean  had  a  right  to 
repudiate  it,  it  was  his  duty  to  do  so  as  soon  as  advised  of  all 
the  circumstances  justifying  such  repudiation;  and  he  also 
must  have  repudiated  it  m  toto.  The  settlement  was  a  new 
contract  between  him  and  Clapp,  and  the  law  is  clear  that  be 
cannot  take  the  benefits  of  that  contract  and  repudiate  its 
burdens.  The  rule  is  thus  stated  by  this  court  in  the  case  of 
Grymes  v.  ScmderB^  93  U.  S.  55,  62  :  "  Where  a  party  desires 
to  rescind  upon  the  ground  of  mistake  or  fraud,  he  must,  upon 
the  discovery  of  the  facts,  at  once  announce  his  purpose  and 
adhere  to  it.  If  he  be  silent,  and  continue  to  treat  the  property 
as  his  own,  he  will  be  held  to  have  waived  the  objection,  and 
will  be  conclusively  bound  by  the  contract,  as  if  the  mistake 
or  fraud  had  net  occurred.  He  is  not  permitted  to  play  fast 
and  loose.  Delay  and  vacillation  are  fatal  to  the  right  which 
had  before  subsisted.  These  remarks  are  peculiarly  applicable 
to  speculative  property  like  that  here  in  question,  which  is 
liable  to  large  and  constant  fluctuations  in  value.  ThoToaa  v. 
Bartow,  48  N.  T.  200 ;  Flint  v.  Woody  9  Hare,  622 ;  Jennings 
V.  Broughton,  5  DeG.  M.  &  G.  139;  Lloyd  v.  Brewster ,  4 
Paige,  537 ;  Saratoga  db  S.  R,  R.  Co.  v.  Rowe,  24  Wend.  74 ; 
Mintum  v.  Main,  3  Seld.  220 ;  7  Rob.  Prac.  c.  25,  sect.  2,  p. 
432 ;  Campbdl  v.  Fleming,  1  Ad.  &  El.  41 ;  Sugd.  Vend.  (14th 
ed.)  335 ;  Diman  v.  Providence  TF.  cfe  B,  R,  R,  Co,,  5  R.  I. 
130." 

If  McLean  did  not  himself  arrange  the  terms  of  this  settle- 
ment, if  he  was  not  at  the  time  it  was  made  fully  informed  of 
the  character  and  value  of  the  securities  taken  in  exchange, 
he  did  become  so  fully  informed  in  1861,  when  he  visited 
Amboy,  and,  discharging  Ives,  transferred  his  affairs  to  the 
control  of  Arnold.  This  appears  distinctly  from  his  own 
testimony.  Now,  if  he  desired  to  rescind  his  contract,  his 
duty  was  at  once  to  return  what  he  had  received,  and  repudiate 
wholly  and  forever  the  transaction.     So  far  from  doing  this, 
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he  did  exactly  the  contrary;  he  retained  all  the  notes  and 
securities  received  under  the  settlement^  and  has  never  yet 
returned  one  of  them.  He  took  and  held  possession  of  all  the 
real  estate.  As  late  as  March  12,  1868,  he  conveyM  a  part  of 
it  to  Cephas  Clapp  for  eight  hundred  and  fifty  dollars.  In 
November,  1867,  he  deeded  to  his  agent  Arnold  another  tract 
for  one  hundred  and  fifty  dollars.  It  is  true  that  Arnold 
testifies  that  he  was  to  have  this  land  to  help  him  pay  the 
expense  of  prosecuting  this  suit  if  unsuccessful,  and  that  be 
was  to  hold  it  so  as  to  tender  it  back  to  the  defendants  if 
successful.  The  letters,  however,  which  accompanied  this 
transaction  indicate  that  it  was  an  absolute  sale,  with  no  such 
conditions ;  and  it  appears,  also,  that  a  note  of  one  hundred 
and  fifty  dollars  was  sent  by  Arnold  to  McLean  in  payment 
for  the  land.  Further,  he  collected  rent  for  the  building  in 
Amboy,  which  was  conveyed  to  him  as  security  for  the  draft, 
until  it  burned  down  in  1865.  He  also  paid  taxes  on  other 
tracts  of  land  conveyed  in  this  settlement,  and  collected  rents 
therefrom  —  some  rent  being  collected  by  Mr.  Arnold  for  the 
benefit  of  the  present  complainants,  as  late  as  1881  and  1882 
—  after  McLean's  death  and  the  commencement  of  this  suit. 
So  even  if  we  credit  the  testimony  of  his  agent,  that  in  1861 
he  notified  Clapp  of  an  intent  to  rescind,  (and  Mr.  Arnold's 
integrity  as  a  witness  is  strongly  impeached  by  many  witnesses,) 
still  the  conduct  of  McLean  in  reference  to  the  property  for  a 
series  of  years,  long  after  1861,  is  at  variance  with  the  idea  of 
rescission,  and  was  plainly  a  ratification  of  that  settlement ; 
and  brings  the  case  clearly  within  the  rule  laid  down  by  this 
court,  in  the  case  just  cited.  He  acted  as  owner,  and  assumed 
all  the  rights  and  burdens  of  ownership.  He  became  owner 
only  through  that  settlement.  His  conduct,  after  full  knowl- 
edge, ratified  and  afiirmed  the  settlement,  and  by  it  the 
original  notes  were  paid,  and  the  lien  of  the  mortgage  in  fact 
discharged. 

Were  this  all  that  appeared  in  the  case,  there  would  be 
nothing  rising  to  the  dignity  of  a  question.  But  it  is  said,  and 
this  is  the  strong  point  made  by  the  complainants  in  this 
respect,  that  in  1863  Buggies  W.  Clapp  consented  to  a  rescis- 
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sion,  and  directed  McLean  to  do  just  what  he  did  in  reference^ 
to  this  property  ;  that  at  that  time  Lot  -Chadwick,  the  ances- 
tor of  those  defendants  who  are  making  the  contest,  had  ac- 
quired no  fnterest  in  the  realty,  but  the  title  stood  as  it  did 
when  the  mortgage  was  given  ;  that  the  mortgagor  and  mort- 
gagee had  a  right  to  rescind  that  settlement,  and  authorize  the 
latter  to  do  just  what  he  did  with  the  property  conveyed  in 
the  settlement  without  prejudice  to  the  continuance  of  the  lien 
of  the  mortgage ;  and  that,  as  the  latter  w«is  never  in  form 
released,  Chadwick  purchased  with  full  notice.  The  consent 
of  Ruggles  W.  Clapp  to  this  arrangement  is  evidenced,  as  is 
claimed,  by  two  letters,  as  follows : 

"  New  York  City,  May  l&thy  1863. 

"  M.  L.  Arnold,  Amboy,  111. 

"  Dear  Sir :  Your  letter  of  20th  ult.  is  received  and  contents 
noted.  About  those  notes  and  securities  left  in  your  hands  by 
McLean  you  write  that  they  are  worthless  or  nearly  so.  I 
think  something  can  be  made  off  from  them.  You  sell  them 
and  make  the  most  you  can;  apply  on  mortgage  I  gave 
McLean.  Any  arrangement  you  can  make  with  my  brother 
Henry  to  compromise  the  matter  will  be  satisfactory  to  me. 
I  have  some  land  in  Whiteside  County  which  I  would  like  to 
Idt  you  have.  I  cannot  now  say  when  I  will  be  in  Amboy; 
will  try  and  see  you  when  I  am  there  again.  If  you  compro- 
mise the  matter  with  Henry,  have  McLean  release  the  mort- 
gage from  record. 

"Yours  truly,  R.  W.  Clapp." 

"Fountain  Hotel,  Eighth  Street, 

"  Baltimore,  Md.  June  20^A,  1863. 
*^M.  L.  Arnold. 

"  Dea/r  Sir :  Your  favor  of  10th  inst.  I  received  at  Washing- 
ton. In  reply  I  would  say  that  I  wrote  you  from  New  York 
about  the  middle  of  last  month,  giving  you  full  particulars 
how  to  proceed.  I  think  it  would  be  well  to  sell  the  Craig 
property,  get  the  most  you  can,  and  apply  on  the  McLean 
mortgage.     The  notes  you  say  are  worthless,  or  nearly  so, 
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except  what  can  be  made  off  the  Craig  property.  I  see  no 
other  way  for  you  to  do  in  the  case  but  to  make  what  you  can 
out  of  the  securities  and  apply  on  mortgage  and  fall  back  on 
the  land  to  make  up  deficiency.  I  think  it  would  be  well  for 
you  to  see  my  brother  Henry  again,  and  see  if  you  can  in  any 
way  effect  a  compromise.  He  has  written  to  me  recently 
stating  that  you  had  been  to  see  him  and  had  offered  to  settle 
for  fifty  cents  on  the  dollar,  but  that  you  had  effected  no  settle- 
ment, although  he  thought  he  would  be  able  to  do  so.  As  I 
wrote  in  my  last,  do  the  best  you  can,  and  any  compromise 
you  can  make  with  Henry  will  be  satisfactory  to  me.  I  want 
the  matter  closed  up. 

"  I  remain  respectfully  yours,  R.  W.  Clapp."  - 

It  is  urged  by  defendants  that  these  letters  were  not  written 
on'  the  dates  they  bear,  but  long  after  Lot  Chadwick  had 
acquired  his  interest  in  the  realty,  and  for  the  purposes  of 
bolstering  up  this  suit;  and  there  is  some  reason  to  believe 
that  their  contention  is  correct.  But  we  do  not  deem  it 
necessary  to  rest  upon  this,  and  for  reasons  which  will  become 
apparent  when  other  facts  disclosed  by  the  record  are  stated. 
Preliminary  thereto  it  may  be  well  to  notice  that  these  letters 
do  not  in  terms  either  propose  or  assent  to  a  rescission  of 
the  settlement.  It  is  true  that  may  be  implied  from  tha 
direction  to  sell  the  securities  and  apply  on  the  mortgage ; 
but  each  letter  refers  the  matter  of  settlement  to  his  brother 
Henry — suggests  compromise  with  him — and  in  advance 
assents  to  any  arrangement  that  may  be  made  with  Henry. 
If  Buggies  W.  Clapp  were  the  only  party  interested  in  the 
property  mortgaged,  the  letters  might  fairly  be  construed  as 
a  consent  to  the  rescission  and  a  reinstatement  of  full  liability 
under  the  original  mortgage ;  but  the  language  is  that  of  one 
who  felt  that  he  had  no  interest  in  the  property,  and  was  will- 
ing that  the  mortgagee  should  do  whatever  he  could  to  secure 
full  payment,  with  all  the  time  a  clear  reference  to  his  brother 
Henry  as  the  party  really  interested.  Now  it  appears  from 
the  record,  that  in  1852  or  1863  Henry  Clapp  bought  these 
lands  from  the  government — built  a  house  thereon  and  en- 
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tered  into  occupation  of  them  —  and  remained  in  open  and 
notorious  occupation  of  them  until  1869,  the  time  he  sold  them' 
to  Lot  Chadwick.  Because  he  was  in  some  financial  embar- 
i*assment,  and  because  he  had  borrowed  money  of  Edwin  and 
Jason  Clapp,  he  caused  the  patents  to  be  issued  in  their  name, 
they  holding  the  legal  title  as  security  for  the  money  they  had 
advanced.  In  1855  Ruggles  W.  Clapp  proposed  to  purchase 
the  store  and  stock  of  goods  referred  to  from  McLean,  for  the 
joint  benefit  of  himself  and  his  brother  Henry,  and  in  order  to 
furnish  security  for  this  purchase,  Henry  caused  Jason  and 
Edwin  to  deed  the  lands  to  Ruggles,  in  order  that  he  might 
execute  this  mortgage  to  McLean.  Prior  to  this  conveyance 
the  claim  of  Edwin  and  Jason  had  been  paid,  so  that  the  legal 
title  was  placed  in  Ruggles  simply  for  the  purpose  of  the 
mortgage,  the  equitable  title  remaining  in  Henry ;  and  as  he 
was  living  on  the  place,  and  in  full,  exclusive  and  open  posses- 
sion, notice  of  his  equitable  interest  in  the  property  was  thereby 
given  to  McLean,  as  to  every  one  else.  Lander  v.  Brant^  10 
How.  348;  Lea  y,' Polk  County^  Copper  Co,y  21  How.  493; 
Noyes  v.  Hall^  97  U.  S.  34 ;  the  latter  an  Illinois  case.  Rug- 
gles never  had  any  equitable  interest  in  the  property.  He 
took  the  legal  title  simply  as  a  conduit,  through  which  the 
mortgage  lien  might  pass.  When,  therefore,  by  the  settle- 
ment the  notes  were  paid  and  surrendered,  Ruggles  held  only 
the  naked  legal  title,  with  no  power  to  further  incumber  the 
land  for  any  purpose.  These  letters  of  Ruggles,  if  written  on 
the  dates  they  bear,  were  not  written  until  two  years  after 
McLean  had  full  knowledge  of  the  character  and  value  of  the 
securities,  and  when,  by  his  conduct  in  retaining  possession, 
paying  taxes  and  receiving  rents,  he  had  ratified  and  approved 
the  settlement.  Ruggles  W.  Clapp  could  not  then,  even  if  he 
were  ever  so  much  disposed,  by  any  armngement  with  McLean, 
replace  an  incumbrance  on  the  real  estate.  He  might  bind 
himself,  but  he  could  not  bind  Henry,  nor  burden  Henry's  full, 
unincumbered,  though  only  equitable,  title  to  the  property. 
In  January,  1861,  Ruggles  W.  Clapp  quit-claimed  the  land  to 
Henry,  and  in  March,  1869,  Henry  deeded  to  Lot  Chadwick, 
whose  heirs  are  the  real  defendants  here,  and  in  whom  the 
legal  title  now  rests. 
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Summing  up  this  matter,  it  appears  that  this  alleged  rescis- 
sion by  consent  was  made  five  or  six  years  after  the  settlement 
and  two  years  after  Mcljean  had  been  fully  informed  of  all 
the  circumstances  which  justified  a  rescission ;  and  after  he, 
with  full  knowledge,  had  ratified  and  affirmed  it.  Under 
those  circumstances,  though  binding  upon  Ruggles  W.  Clapp, 
the  party  consenting  thereto,  it  was  not  binding  upon  others 
who  did  not  consent ;  and  especially  not  on  Henry  Clapp,  the 
owner  of  the  full  equitable  title,  who  neither  knew  of  nor  con- 
sented to  this  rescission.  After  the  lien  had  once  been  dis- 
charged, under  such  circumstances  that  it  was  beyond  the 
recall  of  the  mortgagee,  no  act  or  consent  of  Ruggles  W. 
Clapp,  the  mortgagor,  could  renew  the  incumbrance  upon  the 
lands.  Henry  Clapp's  full  equitable  title  was,  therefore,  not 
disturbed  or  incumbered  by  this  alleged  voluntary  rescission. 

Our  conclusion,  therefore,  is  that  the  decree  of  the  Circuit 
Court  was  right  and  must  be  affirmed.  It  may  also  be  a  ques^ 
tion  whether  the  delay  and  laches  in  brii^ging  this  suit  would 
not  bar  a  recovery ;  but  we  do  not  care  to  enter  into  any  con- 
sideration of  this  question,  as  the  equity  of  the  matter  we  have 

considered  is  clear. 

Decree  affirmed. 

The  Chief  Justice,  Mb.  Justice  Bbadley  and  Mb.  Justice 
GBAY.did  not  hear  the  argument  nor  take  part  in  the  decision 
of  this  case. 
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In  a  suit  in  equity  for  the  foreclosure  of  a  railroad  mortgage  this  court 
holds,  on  appeal  by  the  purchaser  at  the  foreclosure  sale  from  a  decree 
declaring  the  claim  of  an  inter venor  to  be  a  lien  upon  the  property,  that 

.  the  record  is  too  meagre  for  it  to  determine  whether  there  was  any  error 
in  the  decree. 
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A  sttpDlatlon  in  this  case  that  *' testimony  heretofore  taken  and  filed  in 
this  canse"  *'  may  be  used  in  Any  future  litigation  touching"  the  subject 
of  the  controversy  in  the  suit  is  field  not  to  import  into  the  suit  testi- 
mony from  other  records  in  this  court;  it  not  appearing  by  this  record 
that  such  testimony  was  used  by  the  appellant  in  the  hearing  below,*or 
that  the  appellees  were  parties  to  the  stipulation. 

In  bqhitt.    The  case  is  stated  in  the  opinion. 

Mr.  John  J£.  Butler  and  Mr.  Robert  O.  IngersoU  for  appel- 
lant. 

Mr.  Charles  Pratt  for  appellees. 

Mb.  Justice  Brewer  delivered  the  opinion  of  the  conrt. 

This  is  an  appeal  from  a  decree  in  favor  of  Ne^vton  and 
Luce,  as  interveners  in  the  foreclosure  case  of  The  Central 
Tryst  Coinpany  of  New  York  amd  others  v.  The  Toledo^ 
Ddphoe  amd  Burlington  Railroad  Company  and  others^  en- 
tered in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  Kneeland,  the  appellant,  being  the  purchaser 
at  the  foreclosure  sale. 

The  facts  disclosed  by  the  record  (and  by  this  record  the 
case  must  be  determined)  are  these:  The  foreclosure  decree 
was  entered  on  November  12, 1885.  On  January  8,  1886,  in- 
terveners filed  in  the  office  of  the  clerk  of  the  Circuit  Court 
their  claim,  in  the  shape  of  a  decree  entered  December  12, 
1885,  by  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio,  in  a  case  entitled  The  Central  Trust 
Company  of  Wew  York  and  others  v.  The  Toledo^  Delphos  amd 
Burlington  Railroad  Company  and  others^  which  decree  finds 
that  there  is  due  to  interveners  the  sum  of  eight  thousand  and 
twenty-eight  dollars  and  ninety-six  cents,  for  land  sold  to  the 
railroad  company,  and  which  amount  thus  found  to  be  due  is 
a  lien  upon  the  property  mortgaged  by  the  railroad  company 
prior  to  that  mortgage.  This  claim,  with  many  others,  was 
referred  to  masters,  who  reported  in  favor  of  its  allowance 
and  priority,  which  report  was  approved  by  the  court  and  a 
decree  entered  accordingly,  from  which  decree  this  appeal  has 
been  taken. 
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It  appears  from  the  statements  of  counsel,  and  impliedly 
from  the  record,  that  the  principal  foreclosure  proceedings 
were  had  in  the  Indiana  court ;  but  that  ancillary  proceedings 
were  had  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio,  and  in  these  ancillary  proceedings 
the  decree  of  December  12,  1885,  was  entered. 

Without  noticing  other  questions  which  were  discussed  by 
counsel,  it  is  enough  to  say  that  this  record  is  too  meagre  for 
us  to  determine  whether  there  was  any  error  in  this  decree. 
The  testimony  taken  before  the  masters  is  not  preserved,  nor 
do  we  find  even  the  final  report  of  the  masters  made  March 
10, 1887,  and  upon  which  the  decree  was  entered.  While  two 
prior  reports  of  the  masters,  made  separately,  are  partially 
preserved  in  the  record,  yet  in  them  is  simply  a  reference  to 
the  claim  of  intervenors,  and  a  statement  that  it  is  based  upon 
the  decree  rendered  in  the  Ohio  court.  As  the  final  report  is 
omitted,  we  know  not  what  showing  of  facts  it  contained, 
and  as  the  testimony  presented  to  the  masters  for  considera- 
tion and  afterward  to  the  court  is  not  preserved,  how  can  it 
be  adjudged  that  there  was  any  error  in  the  decree  ?  So  far 
as  respects  the  decree  of  December  12, 1885,  in  the  Ohio  court, 
it  discloses  a  prima  fa^e  claim  at  least  in  favor  of  the  inter- 
venors ;  for  while  it  finds  that  no  deed  had  been  delivered,  it 
also  finds  that  the  railroad  company  purchased  and  held  the 
land  under  a  contract  set  forth  in  paragraph  three  of  the  an- 
swer. But  the  answer  is  not  in  the  record,  nor  that  contract ; 
so  we  know  nothing  of  its  terms  or  what  liabilities  it  cast 
upon  the  railroad  company.  The  decree  also  finds  that  the 
property  thus  purchased  and  held  by  the  railroad  company 
was  a  part  of  that  covered  by  the  mortgage  being  foreclosed ; 
and  that  such  mortgage  was  a  lien  on  the  property,  but  a  lien 
subordinate  to  the  claim  of  intervenors.  And  it  further  finds, 
that  the  lands  so  purchased  and  held  were  a  part  of  the  right 
of  way  of  the  railroad  company.  As  the  final  decree  of  fore- 
closure and  sale  entered  in  the  Indiana  court  directed  a  sale  of 
the  entire  right  of  way,  these  lands  were  apparently  included 
in  the  property  purchased  by  Kneeland.  So  far  then  as  the 
facts  are  disclosed  by  this  record,  the  ruling  of  the  Circuit 
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Court  was  right  in  directing  the  payment  of  the  balance  dae 
on  the  purchase  of  these  lands. 

Counsel  for  appellant,  however,  referred  us  to  the  records  in 
other  cases  which  have  come  to  this  court ;  and  insisted  thact 
by  the  facts  appearing  in  them  it  is  clear  that  the  interveners 
were  not  entitled  to  priority.  It  is  enough  to  say  that  those 
facts  are  not  before  us.  It  is  true,  that  in  this  record  after 
the  entry  of  the  final  decree  of  foreclosure,  of  November  12, 
1885,  there  is  found  this  stipulation:  "It  is  hereby  stipu- 
lated that  the  testimony  heretofore  taken  and  filed  in  this 
cause,  under  the  reference  to  A.  J.  Ricks,  special  master, 
maybe  used  in  any  future  litigation  touching  Toledo  terminal 
property,  with  the  same  effect  as  though  originally  taken 
therein,  each  party  to  such  future  litigation  reserving  the 
right  to  take  additional  testimony  if  so  advised  ;  and  the  pur- 
chaser at  foreclosure  sale  shall  take  subject  to  this  provision, 
and  shall  be  deemed  to  have  assented  thereto."  But  that 
stipulation  does  not  bring  into  this  record  all  the  testimony 
referred  to ;  and  which,  as  counsel  say,  may  be  found  in  the 
other  records.  What  part  of  such  testimony  was  used  in  the 
hearing  of  this  intervention  is  not  disclosed  ;  nor  whether  any 
additional  testimony  was  taken.  The  stipulation  only  gives 
permission  to  use  such  testimony.  But  how  do  we  know  that 
any  of  it  was  used  ?  But,  further,  it  is  signed  by  no  one,  and 
in  terms  names  no  one,  and  so  could  of  course  be  binding  only 
upon  the  parties  to  the  record,  and  those  who  in  fact  assented 
to  it.  While  Luce  and  Newton,  the  interveners,  were  named 
in  the  amended  bill  of  complaint  in  the  Indiana  court  as  parties 
defendant,  there  is  nothing  to  show  that  they  were  ever  served 
with  process,  or  ever  appeared  or  answered.  More  than  that, 
by  the  final  decree  of  foreclosure,  entered  November  12,  1885, 
Luce  and  Newton,  with  others,  were  dismissed  from  the  case 
as  parties  defendant.  So,  summing  this  up,  there  is  nothing 
to  show  that  Luce  and  Newton  were  ever  in  fact  parties  to  the 
litigation  in  the  Indiana  court.  It  appears  affirmatively  that 
if  they  ever  were  served  with  process  or  appeared,  they  were 
dismissed  before  this  stipulation  was  entered  into,  and  that 
they  did  not  sign  it.     Hence,  it  was  not  binding  upon  them, 
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Dor  could  it  be  invoked  as  against  them  by  Kneeland,  the  pur- 
chaser. The  case  then  is  one  of  a  claim  apparently  good,  sus- 
tained by  the  decree  of  the  trial  court,  and  brought  here  for 
review  without  any  of  the  testimony  introduced  in  the  trial 
court,  and  upon  which  its  decree  was  based.  Of  course  on 
such  a  record  no  error  can  be  adjudged. 
The  decree  is 

The  Chief  Justice,  Mr.  Justice  Bradley  and  Mr.  Justice 
Gray  did  not  hear  the  argument  nor  take  part  in  the  decision 
of  this  case. 


CROSBY    STEAM    GAGE    &    VALVE    COMPANY   v. 
CONSOLIDATED  SAFETY  VALVE  COMPANY. 

appeal  from  the  circuit  court  of  the   united  states  for 

THE   district  OF   MASSACHUSETTS. 
No.  909.    Argued  October  22, 1891.  —  Decided  November  2, 1891. 

On  an  accounting  as  to  profits  and  damages,  on  a  bill  for  the  infringement 
of  letters  patent  No.  58,294,  granted  to  George  W.  Richardson,  Septem- 
ber 25,  1866,  for  an  improvement  in  steam  safety-valves,  the  Circuit 
Court,  confirmmg  the  report  of  the  roaster,  allowed  to  the  plaintiff  the 
entire  profit  made  by  the  defendant  from  making  and  selling  safety-valves 
containing  the  patented  improvement,  and  this  court  affirmed  the  decree, 
on  the  ground  that  the  entire  commercial  value  of  the  defendant's  valves 
was  to  be  attributed  to  the  patented  improvement  of  Richardson. 

It  was  held  that  the  plaintifTs  valves  of  commerce  all  of  them  contained 
the  improvements  covered  by  the  patent  of  Richardson,  and  that,  as  the 
master  had  reported  no  damages,  in  addition  to  profits,  the  amount  of 
profits  could  not  be  affected  by  the  question  whether  the  plaintiff  did 
or  did  not  use  the  patented  invention. 

It  was  proper  not  to  make  any  allowance  to  the  defendant  for  the  value  of 
improvements  covered  by  subsequent  patents  owned  and  used  by  the 
defendant. 

It  was  also  proper  not  to  allow  to  the  defendant  for  valves  made  by  the 
defendant  and  destroyed  by  It  before  sale,  or  after  a  sale  and  in  exchange 
for  other  valves,  which  did  not  appear  in  the  account  on  either  side. 

It  was  also  proper  not  to  allow  a  credit  for  the  destroyed  valves  against  the 
profits  realized  by  the  defendant  on  other  valves. 

Interest  from  the  date  of  the  master's  report  was  properly  allowed  on  the 
amount  of  profits  reported  by  the  master  and  decreed  by  the  court. 
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In  bquitt.    The  case  is  stated  in  the  opinion. 

Mr,  Edmund  Wetmore  for  appellant.  Mr.  Joshua  H.  MU- 
lett  was  with  him  on  the  brief. 

Mr.  Thomas  William  Clarke  for  appellee. 

Mr.  Justiob  Blatohfobd  delivered  the  opinion  of  the  court. 

On  the  27th  of  May,  1879,  the  Consolidated  Safety  Valve 
Company,  a  Connecticut  corporation,  brought  a  suit  in  equity 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts,  against  the  Crosby  Steam  Gage  and  Valve 
Company,  a  Massachusetts  corporation,  for  the  infringement 
of  letters  patent  No.  58,294,  granted  to  George  W.  Richard- 
son, September  25, 1866,  for  an  improvement  in  steam  safety- 
valves.  The  claim  of  that  patent  was  as  follows :  "  What  I 
claim  as  my  improvement,  and  desire  to  secure  by  letters 
patent,  is  —  A  safety-valve  with  the  circular  or  annular  flange 
or  lip  c  c,  constructed  in  the  manner,  or  substantially  in  the 
manner,  shown,  so  as  to  operate  as  and  for  the  purpose  herein 
described." 

On  the  2d  of  June,  1879,  the  same  plaintiff  brought  a  suit  in 
equity  in  the  same  court  against  the  same  defendant,  for  the 
infringement  of  letters  patent  No.  85,963,  granted  to  the  same 
George  W.  Richardson,  January  19, 1869,  for  an  improvement 
in  safety-valves  for  steam  boilers  or  generators.  The  claim  of 
that  patent  was  as  follows:  ^'  What  I  claim  as  new,  and  desire 
to  secure  by  letters  patent,  is  the  combination  of  the  surface 
beyond  the  seat  of  the  safety-valve,  with  the  means  herein 
described  for  regulating  or  adjusting  the  area  of  the  passage 
for  the  escape  of  steam,  substantially  as  and  for  the  purpose 
described." 

In  the  answers  in  the  two  suits,  the  defence  of  want  of 
novelty  was  set  up,  and  alleged  anticipating  patents  were 
referred  to ;  infringement  was  denied ;  and  it  was  averred  that 
the  valves  made  and  sold  by  the  defendant  were  the  inven- 
tions of  George  II.  Crosby,  and  were  described  in  two  patents 
granted  to  him  and  owned  by  the  defendant,  one,  No.  159,157, 
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dated  January  26,  1875,  and  the  other,  No.  160,167,  dated 
February  23,  1875. 

The  same  proofs  were  taken  in  the  two  suits,  and  they  were 
heard  together  in  the  Circuit  Court;  in  each  suit  a  decree  was 
made  dismissing  the  bill  (7  Fed.  Rep.  768) ;  and  from  each 
decree  the  plaintiff  appealed  to  this  court.  Non-infringement 
was  found  by  the  Circuit  Court.  This  court  (113  U.  S.  157) 
reversed  the  decree  in  each  case,  and  directed  the  Circuit  Court 
to  enter  a  decree  in  each  case  sustaining  the  validity  of  the 
patent,  decreeing  infringement  and  awarding  an  account  of 
profits  and  damages. 

On  receiving  the  mandate  of  this  court  in  the  suit  on  the 
patent  of  1866,  the  Circuit  Court,  on  the  18th  of  May,  1885, 
entered  a  decree  in  conformity  therewith  and  for  a  recovery 
by  the  plaintiff  of  profits  and  damages  from  February  15, 
1879,  and  ordered  a  reference  to  a  master  to  take  an  account 
of  such  profits  and  damages.  A  like  decree  was  made  on  the 
mandate  in  the  suit  on  the  patent  of  1869.  The  date  of  Feb- 
ruary 15,  1879,  was  taken  because  that  was  the  time  when  the 
title  to  each  of  the  patents  became  vested  in  the  plaintiff. 

The  master  took  voluminous  proofs,  and  filed  his  report  on 
the  5th  of  August,  1889,  covering  both  of  the  suits.  The  report 
of  the  master  found  that  the  total  profits  which  the  defendant 
had  derived  from  its  manufacture  and  sale  of  steam  safety- 
valves  containing  the  improvement  described  and  claimed  in 
the  patent  of  1866,  from  February  15,  1879,  to  September  25, 
1883,  the  date  of  the  expiration  of  the  patent,  amounted  to 
$40,344.59.  Both  parties  filed  exceptions  to  the  report ;  and 
on  the  11th  of  October,  1890,  the  Circuit  Court  entered  a 
decree  overruling  both  sets  of  exceptions  and  awarding  to  the 
plaintiff  a  recovery  for  the  $40,344.59,  with  interest  thereon 
from  August  5,  1889,  the  date  of  the  filing  of  the  master's 
report,  and  the  costs  of  the  suit.  From  this  decree  the  defend- 
ant has  appealed.  The  opinion  of  the  Circuit  Court  is  reported 
in  44  Fed.  Kep.  66. 

The  master  says,  in  his  report  in  the  case,  in  respect  to  the 
patent  of  1866,  which  he  calls  No.  1184,  that,  for  the  period 
from  February  15,  1879, 'to  September  25,  1883,  he  attributes 


444  OCTOBER  TERM,  1891. 

Opinion  of  the  Coort. 

the  entire  commercial  value  of  the  valves  manufactured  and 
sold  by  the  defendant  to  the  improvement  covered  by  the 
patent  of  1866.  He  adds:  "Richardson's  invention,  as  de- 
scribed and  claimed  in  that  patent,  revolutionized  the  art  of 
relieving  steam-boilers  from  steam  pressure  rapidly  approach- 
ing the  dangerous  point.  It  made  effective  for  that  purpose 
—  rapidly,  and  with  comparatively  small  loss  of  steam  — 
apparatus  described  in  other  patents,  which  very  nearly  em- 
bodied Richardson's  invention,  but  did  not  actually  contain  it. 
The  Supreme  Court  in  these  cases  has  defined  this  invention, 
and  has  declared  it  to  be  a  vital  one  —  a  life-giving  principle 
to  structures  very  nearly  approaching,  but  not  quite  contain- 
ing an  embodiment  of,  Richardson's  discovery."  The  master 
also  says  in  his  report:  "It  was  contended  before  me  that 
none  of  the  complainant's  valves  of  commerce  contained  this 
mvention  of  Richardson,  but,  upon  the  whole  evidence,  with 
specimens  of  all  the  different  valves  put  on  the  market  by  the 
complainants  before  me,  I  find  that  they  all  contained  Rich- 
ardson's improvement  of  1866.  The  Supreme  Court  has 
decided  in  these  cases  that  the  defendant's  valves  contain  this 
invention,  and  it  is  under  this  decision  that  the  accounting  in 
No.  1184  is  before  me.  Eliminate  this  invention  from  the 
defendant's  valves  and  they  would  be  commercially  worthless. 
No  substitute  for  this  invention  has  been  suggested  to  me,  and 
I  know  of  none  which  the  defendants  could  have  used  in  its 
place  to  have  made  their  valves  of  commercial  value.  The 
defendants  claim  that  some  of  the  profits  which  they  have 
made  are  due  to  the  peculiar  form  of  their  valves,  but  the  form 
which  they  used  in  making  their  valves  was  the  form  in  which 
they  clothed  the  Richardson  inventioi:i,  the  life  of  their  valves, 
and  without  that  life  the  Crosby  form  is  worthless." 

The  specifications  and  drawings  of  the  two  patents  of  Rich- 
ardson are  set  forth  at  length  in  the  report  of  the  cases  in  113 
U.  S.  157.  The  opinion  of  this  court  said  (p.  178):  "  There  is 
one  structural  difference  between  the  two  valves,  which  is  now 
to  be  mentioned.  In  the  Richardson  valve,  all  the  steam 
which  escapes  into  the  open  air  escapes  from  the  huddling 
chamber,  through  a  stricture  which  is  smaller  than  the  aper- 
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tare  at  the  ground  joint.  In  the  defendant's  valve,  the  valve 
proper  has  two  ground  joints,  one  at  the  inner  periphery  of 
the  annuius  and  the  other  at  its  outer  periphery,  and  only  a 
part  of  the  steam,  namely,  that  which  passes  through  one  of 
the  ground  joints  passes  into  the  huddling  chamber  and  then 
through  the  stricture,  the  other  part  of  the  steam  passing 
directly  from  the  boiler  into  the  air,  through  the  other  ground 
joint.  But  all  of  that  part  of  the  steam  which  passes  into  the 
huddling  chamber  and  under  the  extended  surface,  passes 
through  the  constriction  at  the  extremity  of  such  chamber,  in 
both  valves,  the  difference  being  one  only  of  degree,  but  with 
the  same  mode  of  operation." 

In  respect  to  this  point,  one  of  the  briefs  for  the  appellant, 
now  submitted,  says:  "The  appellant's  valve,  in  this  case, 
known  as  the  Crosby  valve  and  made  in  accordance  with  the 
Crosby  patents,  is  so  constructed  that  it  has  two  ground  joints. 
When  the  valve  rises,  by  reason  of  increased  pressure,  part  of 
the  steam  escapes  through  one  ground  joint  directly  into  the 
open  air,  and  part  of  the  steam  escapes  through  the  other 
ground  joint  into  a  huddling  chamber,  and  thence  into  the 
air  through  orifices  which  form  an  aperture  less  than  the 
ground  joint  orifice  through  which  it  enters  said  huddling 
chamber.  Although  the  relief  to  the  boiler  caused  by  the 
blowing  off  of  the  valve  was,  in  consequence  of  this  double 
mode  of  escape  for  the  steam,  due  to  the  combined  effect  of 
its  escape  through  the  huddling  chamber  and  its  escape  through 
the  second  ground  joint,  yet,  as  all  that  part  of  the  steam 
which  entered  the  huddling  chamber  passed  through  the  stric- 
tured  opening,  the  court  held  that  the  valve  contained  the 
Richardson  device,  and  was,  therefore,  an  infringement." 

The  master  further  says,  in  his  report:  "The  defendants 
claimed  before  me  that  the  complainants,  in  the  accounting  in 
1184,  which  relates  only  to  the  Richardson  patent  of  1866, 
should  prove  specifically  the  value  of  the  invention  secured  to 
them  under  that  patent  as  used  by  the  defendants,  and  that, 
as  it  was  claimed  by  complainants  (and  the  Supreme  Court 
has  so  decided)  that  defendants  used  also  Richardson's  inven- 
tion of  1869,  the  value  of  the  invention  secured  to  the  com-* 
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plainants  by  the  1869  patent  mast  be  determined,  and  not 
made  an  element  in  the  recovery  to  be  had  under  the  account- 
ing in  1184.  I  have  no  means  of  determining  the  value  of 
that  invention  as  used  by  the  defendants  from  February  15, 
1879,  to  September  25, 1883,  or  of  stating  in  dollars  and  cents 
how  much  of  the  profits  of  the  defendants  during  that  period 
is  due  to  that  invention.  The  complainants  claimed  that  dur- 
ing that  period  all  the  profits  of  the  defendants  were  due  to 
the  Eichardson  invention  of  1866,  and,  as  the  Richardson  in- 
vention of  1869  belonged  also  to  the  complainants,  and  as  the 
complainants  and  defendants  were  respectively  the  same  in 
each  case,  1184  relating  to  the  said  invention  of  1866  and  1199 
relating  to  the  invention  of  1869,  and  as  the  said  period  from 
February  15,  1879,  to  September  25, 1883,  was  included  within 
the  period  to  be  covered  by  the  accounting  in  each  case,  no 
injustice  is  done  the  defendants  in  acceding  to  the  complain- 
ant's claim  in  this  regard ;  and  this  is  especially  so  in  view  of 
the  fact  that  the  defendants  claimed  that  the  adjustable  de- 
vice as  shown  in  the  Richardson  patent  of  1869  is  worthless  as 
such,  and  that  the  cost  of  the  Crosby  valve  is  less  without  the 
said  so-called  adjustable  ring  and  is  a  better  and  more  useful 
safety  appliance." 

The  master  also  found  that  the  plaintiff  had  suffered  no 
damages  in  addition  to  the  profits  to  be  assessed  against  the 
defendant,  in  regard  to  the  patent  of  1866. 

The  defendant's  exceptions  to  the  master's  report  cover  the 
following  points:  (1)  The  disallowance  to  the  defendant  of 
the  sum  of  $1978.34;  (2)  the  finding  that  the  Richardson 
valve  sold  by  the  plaintiff  contained  the  invention  set  forth  in 
the  patent  of  1866 ;  (3)  the  finding  that  the  entire  commercial 
value  of  the  valves  made  and  sold  by  the  defendant,  between 
February  15,  1879,  and  September  25,  1883,  was  due  to  the 
improvement  covered  by  the  patent  of  1866 ;  (4)  the  failure 
to  find  that  the  plaintiff  was  entitled  to  recover  only  for  the 
ascertained  value  of  the  improvements  covered  by  the  two 
patents  over  and  above  the  value  of  previous  safety-valves 
known  to  the  art  and  open  to  be  used  by  the  defendant ;  (5) 
the  failure  to  require  the  plaintiff  to  show  what  in  fact  was 
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the  valae  attributable  to  the  improvement  of  1866 ;  (6)  the  fail- 
ure to  require  the  plaintiff  to  show  what  was  the  value  of  the 
improvement  of  1866,  in  comparison  with  the  value  of  safety- 
valves  previously  known  to  the  art  and  free  to  the  defendant 
to  be  used ;  (7)  the  failure  to  find  that  the  defendant  was  liable 
to  account  to  the  plaintiff  for  only  a  nominal  sum ;  (8)  to  the 
same  purport  as  exception  7 ;  (9)  the  failure  to  ascertain  what 
part  of  the  profits  of  the  defendant  was  due  to  the  two 
patented  improvements  of  Crosby ;  and  (10)  the  failure  to 
ascertain  what  part  of  the  profits  was  due  to  the -employment 
of  the  improvement  covered  by  the  patent  of  1869. 

The  Circuit  Court,  held  by  Judge  Colt,  says  in  its  opinion : 
"  In  judging  of  the  correctness  of  the  method  pursued  by  the 
master  in  his  estimation  of  defendants'  profits,  the  construc- 
tion put  upon  the  Richardson  1866  patent,  and  the  language 
used  in  respect  thereto,  as  embodied  in  the  opinion  of  the 
Supreme  Court,  cannot  be  disregarded.  It  was  clearly  the 
duty  of  the  master  in  his  findings,  as  it  is  also  the  duty  of 
the  court  at  the  present  time,  to  give  full  force  and  effect  to 
the  opinion  of  the  Supreme  Court.  If  the  contention  of  the 
defendants  is  sound,  that  the  Supreme  Court,  in  their  inter- 
.  pretation  of  the  Richardson  1866  patent,  gave  too  much 
prominence  to  the  feature  known  as  the  '  huddling  chamber 
with  a  strictured  orifice,'  it  is  for  them,  upon  appeal,  to  obtain 
some  modification  of  that  opinion  ;  but  so  long  as  it  stands  as 
the  opinion  of  that  court,  the  views  therein  expressed  should 
be  strictly  carried  out.  The  position,  therefore,  taken  by  the 
defendants,  that  the  complainants  are  only  entitled  to  nominal 
damages,  because,  as  they  say,  the  Richardson  valve  of  com- 
merce does  not  contain  the  huddling  chamber  with  a  strictured 
orifice,  or,  in  other  words,  a  huddling  chamber  with  an  aper- 
ture for  the  exit  of  the  steam  into  the  open  air  which  is  of 
smaller  area  than  the  aperture  at  the  ground  joint,  I  cannot 
regard  as  sound,  in  view  of  the  opinion  of  the  Supreme  Court. 
That  court  construed  the  Richardson  patents,  and  it  held  that 
defendants'  valve  was  within  those  patents,  .and  it  gave  a 
broad  construction  to  the  Richardson  1866  patent." 

The  opinion  then  says  that  the  court  approves  and  adopts 
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the  conclusions  reached  by  the  master  in  the  paragraphs  be- 
fore quoted  from  his  report. 

In  the  former  opinion  of  this  court,  at  113  U.  S.  170,  it  was 
said:  ''In  the  present  case  the  defendant  has  introduced  in 
evidence  the  before-named  English  patents  to  Ritchie,  Web- 
ster and  Hartley,  and  the  English  patent  to  William  Naylor, 
No.  1830,  granted  July  1,  1863;  and  also  letters  patent  of 
the  United  States,  No.  10,243,  granted  to  Henry  Waterman, 
November  15,  1853,  and  the  reissue  of  the  same,  No.  2675, 
granted  to  him  July  9,  1867.  In  view  of  all  these  patents, 
and  of  the  state  of  the  art,  it  appears  that  Eichardson  was  the 
first  person  who  described  and  introduced  into  use  a  safety- 
valve  which,  while  it  automatically  relieved  the  pressure  of 
steam  in  the  boiler,  did  not,  in  effecting  that  result,  reduce  the 
pressure  to  such  an  extent  as  to  make  the  use  of  the  relieving 
apparatus  practically  impossible,  because  of  the  expenditure  of 
time  and  fuel  necessary  to  bring  up  the  steam  again  to  the 
proper  working  standard.  His  valve,  while  it  automatically 
gives  relief  before  the  pressure  becomes  dangerously  great, 
according  to  the  point  at  which  the  valve  is  set  to  blow  off, 
operates  so  as  to  automatically  arrest  with  promptness  the 
reduction  of  pressure  when  the  boiler  is  relieved.  His  patent 
of  1866  gave  a  moderate  range  of  pressure,  as  the  result  of  the 
proportions  there  specified,  and  his  patent  of  1869  furnished  a 
means  of  regulating  that  range  of  pressure,  by  a  screw-ring, 
within  those  narrow  limits  which  are  essential  in  the  use  of  so 
subtle  an  agent  as  steam.  In  regard  to  all  the  above  patents 
adduced  against  Eichardson's  patent  of  1866,  it  may  be  gener- 
ally said  that  they  never  were,  in  their  day,  and  before  the 
date  of  that  patent,  or  of  Richardson's  invention,  known  or 
recognized  as  producing  any  such  result  as  his  apparatus  of 
that  patent  produces,  as  above  defined.  Likenesses  in  them, 
in  physical  structure,  to  the  apparatus  of  Richardson,  in 
important  particulars,  may  be  pointed  out,  but  it  is  only  as 
the  anatomy  of  a  corpse  resembles  that  of  the  living  being. 
The  prior  structures  never  effected  the  kind  of  result  attained 
by  Richardson's  apparatus,  because  they  lacked  the  thing 
which  gave  success.    They  did  not  have  the  retarding  strio- 
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ture  which  gave  the  lifting  opportunity  to  the  huddled  steam, 
combined  with  the  quick  falling  of  the  valve  after  relief  had 
come.  Taught  by  Richardson,  and  by  the  use  of  his  appa- 
ratus, it  is  not  difficult  for  skilled  mechanics  to  take  the  prior 
structures  and  so  arrange  and  use  them  as  to  produce  more  or 
less  of  the  beneficial  results  first  made  known  by  Kichardson ; 
but,  prior  to  1866,  though  these  old  patents  and  their  descrip- 
tions were  accessible,  no  valve  was  made  producing  any  such 
results.  Richardson's  patent  of  1866  states  that  the  addition 
to  the  head  of  the  valve  terminates  in  an  annular  lip,  which 
fits  loosely  around  the  valve-seat,  and  is  separated  from  it  by 
about  ^th  of  an  inch  for  an  ordinary  spring,  and  a  less  space 
for  a  strong  spring,  and  a  greater  space  for  a  weak  spring, 
forming  an  annular  chamber,  and  regulating  the  escape  of  the 
steam;  that  the  steam,  when  the  valve  is  lifted,  passes  beyond 
the  valve-seat,  and  into  the  annular  chamber,  and  acts  against 
the  increased  surface  of  the  valve-head,  and  thus  overcomes  the 
increasing  resistance  of  the  spring  due  to  its  compression,  and 
lifts  the  valve  higher,  and  the  steam  escapes  freely  into  the 
open  air,  until  the  pressure  is  sufficiently  reduced,  when  the 
spring  immediately  closes  the  valve.  It  is  not  shown  that, 
before  1866,  any  known  valve  produced  this  result." 

The  opinion  also  said:  ^'It  appears  to  have  been  easy 
enough  to  make  a  safety-valve  which  would  relieve  the  boiler, 
but  the  problem  was  to  make  one  which,  while  it  opened  with 
increasing  power  in  the  steam  against  the  increasing  resistance 
of  a  spring,  would  close  suddenly  and  not  gradually  by  the 
pressure  of  the  same  spring  against  the  steam.  This  was  a 
problem  of  the  reconciliation  of  antagonisms,  which  so  often 
occurs  in  mechanics,  and  without  which  practically  successful 
results  are  not  attained.  What  was  needed  was  a  narrow 
stricture  to  hold  back  the  escaping  steam,  and  secure  its  expan- 
sive force  inside  of  the  lip,  and  thus  aid  the  direct  pressure  of 
the  steam  from  the  boiler  in  lifting  the  valve  against  the 
increasing  tension  of  the  spring,  with  the  result  that,  after 
only  a  small,  but  a  sufficient,  reduction  in  the  boiler  pressure, 
the  compressed  spring  would,  by  its  very  compression,  obtain 
the  mastery  and  close  the  valve  quickly.    This  problem  was 

VOL.  ex  LI— 29 


450  OCTOBER  TERM,  1891. 

Opinion  of  the  Court. 

solved  by  Richardson,  and  never  before.  His  patent  of  1869 
describes  the  arrangement  and  operation  of  the  whole  appa- 
ratus, with  the  adjustable  ring,  thus :  When  the  pressure  of 
the  steam  lifts  the  valve,  the  steam  acts  against  the  surface  of 
an  annular  space  between  the  bevel  of  the  valve-seat  and  the 
downward-projecting  flange  of  the  cap-plate,  to  assist  in  hold- 
ing up  the  valve  against  the  increasing  resistance  of  the  spring. 
The  aperture  between  the  valve  and  its  seat  is  always  greater 
than  that  between  the  flange  and  the  upward-projecting  rim, 
and  thus  the  steam  in  the  annular  space  assists  in  holding  up 
the  valve  till  the  boiler  pressure  falls  below  that  at  which  the 
valve  opened.  The  difference  between  the  closing  pressure 
and  the  opening  pressure  depends  on  the  distance  between  the 
flange  and  the  rim.  There  is  a  central  aperture  in  the  cap, 
through  which  the  steam  escapes  when  the  valve  is  lifted, 
which  is  surrounded  by  a  projecting  cylindrical  flange,  threaded 
on  the  oj;itside,  to  which  is  fitted  a  threaded  ring,  which  can 
be  turned  up  or  down  and  secured  by  a  set-screw.  By  this 
means,  the  area  of  the  aperture  for  the  escape  of  steam 
beyond  the  valve-seat  is  adjustable,  the  space  being  largest 
when  the  ring  is  down,  and  smallest  when  the  ring  is  up." 

The  opinion  then  considers  the  prior  patents  of  Ritchie, 
Webster  and  Hartley,  and  holds  that  they  did  not  anticipate 
Richardson's  invention  of  1866.  In  regard  to  the  Webster 
patent,  it  says:  "The  Webster  patent  shows  a  huddling 
chamber  and  a  stricture.  But  the  evidence  shows  that  valves 
made  with  the  proportions  shown  in  the  drawing  of  Webster 
work  with  so  large  a  loss  of  boiler  pressure,  before  closing, 
as  to  be  practically  and  economically  worthless.  Webster's 
patent  describes  a  means  of  making  the  area  for  the  escape  of 
steam  adjustable,  consisting  in  adjusting  up  and  down,  on  a 
smooth  valve-stem,  a  sliding  collar  or  flange,  and  fixing  it  in 
place  by  a  set-screw.  But  it  does  not  show  the  screw-ring  of 
Richardson,  with  its  minute  delicacy  of  ad justment  and  action." 
Further  it  says :  "  Richardson  is,  therefore,  entitled  to  cover, 
by  the  claim  of  his  patent  of  1866,  under  the  language,  '  a 
safety-valve  with  the  circular  or  annular  flange  or.lip  o  c,  con- 
structed in  the  manner,  or  substantially  in  the  manner,  shown. 
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80  as  to  operate  as  and  for  the  purpose  herein  described,'  a 
valve  in  which  are  combined  an  initial  area,  an  additional 
area,  a  huddling  chamber  beneath  the  additional  area,  and  a 
strictared  orifice  leading  from  the  huddling  chamber  to  the 
open  air,  the  orifice  being  proportioned  to  the  strength  of  the 
spring,  as  directed.  The  direction  given  in  the  patent  is,  that 
the  flange  or  lip  is  to  be  separated  from  the  yalve-seat  by 
about  7^:1  th  of  an  inch  for  an, ordinary  spring,  with  less  space 
for  a  strong  spring,  and  more  space  for  a  weak  spring,  to 
regulate  the  escape  of  the  steam,  as  required."  "  The  Bichard- 
son  patents  have  a  disc  valve,  an  annular  huddling  chamber, 
an  annular  stricture  at  the  outer  extremity  of  the  radii  from 
the  centre  of  the  valve,  an  additional  area  which  is  radially 
beyond  the  disc  valve,  and  a  cylindrical  steam  way.  But,  before 
1866,  an  annular  form  of  safety-valve  was  well  known.  Such 
a  valve  necessarily  requires  an  annular  steam  way.  In  the 
defendant's  valve,  complainant's  Exhibit  A,  the  same  effects, 
in  operation,  are  produced  as  in  the  Eichardson  valve,  by  the 
means  described  in  Richardson's  claims.  In  both  structures 
the  valve  is  held  to  its  seat  by  a  spring,  so  compressed  as  to 
keep  the  valve  there  until  the  pressure  inside  of  the  boiler  is 
sufficient  to  move  the  valve  against  the  pressure  of  the  spring, 
so  that  the  steam  escapes  through  the  ground  joint  into  a 
chamber  covered  by  an  extension  of  the  valve,  in  which 
chamber  the  steam  acts  expansively  against  the  extended 
surface,  and  increases  the  pressure  in  opposition  to  the  increas- 
ing pressure  of  the  spring,  and  assists  in  opening  the  valve 
wider ;  this  chamber,  in  the  defendant's  valve,  has,  at  its  ter/- 
mination,  substantially  the  same  construction  as  Richardson's 
valve,  namely,  a  stricture  which  causes  the  steam  to  act,  by 
expansive  force,  against  the  extended  surface  of  the  valve; 
and  in  both  valves,  after  the  pressure  of  the  steam  has  been 
somewhat  reduced  in  the  boiler,  the  closing  movement  is 
quickened,  as  the  valve  nears  its  seat,  in  consequence  of  the 
reduced  pressure  of  the  steam  on  the  extended  surface,  and 
the  valve  comes  suddenly  to  its  seat.  In  the  Richardson 
valve,  the  valve  proper  is  a  disc,  and  the  extended  surface  is 
an  annulus   surrounding  the  disc,  while,  in  the  defendant's 
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valve,  the  valve  proper  is  an  annulus,  and  the  extended  surface 
is  a  disc  inside  of  the  annulus.  But  this  is  a  mere  interchanofe 
of  form  between  the  valve  proper  and  the  extended  surface,* 
within  the  skill  of  an  ordinary  mechanic," 

It  is  contended  by  the  defendant  that  the  proof  shows  that 
a  valve  made  in  the  required  proportions  of  the  patent  of 
1866  and  in  apcordance  with  its  drawing  and  description,  with- 
out the  improvement  of  1869,  and  with  the  area  of  escape  at  the 
outlet  smaller  than  the  area  of  entrance  at  the  ground  joint, 
is  not  as  economical  or  as  good  in  action  as  the  earlier  Webster 
valve;  that  a  valve  constructed  in  accordance  with  the  patent 
of  1866  is  not  an  economical  valve,  but  operates  with  a  large 
losis  of  steam ;  that  the  valves  sold  by  the  plaintiff  as  Richard- 
son valves,  being  the  same  in  pattern  as  those  sold  by  it  since 
it  began  business,  are  not  constructed  so  that  the  area  of 
escape  from  the  huddling  chamber  is  smaller  than  the  area  of 
entrance  from  the  ground  joint,  but  on  the  contrary,  it  is 
about  twice  as  large ;  and  that  the  plaintiif  has  never  put  a 
valve  on  the  market  with  the  orifice  of  escape  from  the  hud- 
dling chamber  smaller  than  the  orifice  of  entrance  into  that 
chamber. 

We  see  no  reason,  in  the  record,  for  disturbing  the  conclu- 
sions of  the  master  and  the  Circuit  Court,  that  the  entire  com- 
mercial value  of  the  valves  made  and  sold  by  the  defendant 
was  due  to  the  improvement  covered  by  the  patent  of  1866, 
and  that  the  plaintiff's  valves  of  commerce  all  of  them  contain 
the  improvements  covered  by  the  patent  of  1866.  Moreover, 
the  master  reports  profits  only,  and  finds  that  the  plaintiff  has 
suffered  no  damages  in  addition  to  the  profits  to  be  assessed 
against  the  defendant.  If  there  had  been  an  award  of  dam- 
ages, and  the  loss  of  trade  by  the  plaintiff,  in  consequence  of 
the  competition  by  the  defendant,  had  been  an  element  enter- 
ing into  those  damages,  it  would  have  been  a  material  fact  to 
be  shown  by  the  plaintiff  that  it  was  putting  on  the  market 
goods  embodying  the  Richardson  invention  ;  but,  as  the  plain- 
tiff recovers  only  the  profits  made  by  the  defendant  in  using  in 
its  business  the  Richardson  invention,  it  is  immaterial  whether 
or  not  the  plaintiff  itself  employed  that  invention.      The 
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profits  made  by  the  defendant  cannot  be  increased  or  dimin- 
ished by  any  act  on  the  part  of  the  plaintiff;  and  the  amount 
of  them  is  not  affected  by  the  question  whether  during  the 
same  time  the  plaintiff  did  or  did  not  use  the  patented  inven- 
tion. 

In  regard  to  the  holding  by  the  master  and  the  court  that 
all  the  profits  of  the  defendant  from  the  valves  it  made  and 
sold  were  to  be  attributed  to  the  employment  by  it  of  the 
improvement  covered  by  the  patent  of  1866,  we  hold  that,  in 
view  of  what  was  determined  in  the  former  opinion  of  this 
court,  and  on  the  whole  case,  the  safety-valves  known  to  the 
art  and  open  to  be  used  by  the  defendant  would  not  do  the 
same  work  as  the  Richardson  invention  covered  by  the  patent 
of  1866,  or  have  any  commercial  value  ;  and  that,  within  the 
case  of  Oarretson  v.  Clarh^  111  U.  S.  120,  it  appears,  by  reli- 
able and  satisfactory  evidence,  that  the  profits  made  by  the 
defendant  are  to  be  calculated  in  reference  to  the  entire  valve 
made  and  sold  by  it,  for  the  reason  that  the  entire  value  of 
that  valve,  as  a  marketable  article,  is  properly  and  legally 
attributable  to  the  patented  feature  of  the  patent  of  1866. 

As  to  the  assignment  of  error  that  the  master  did  not  ascer- 
tain what  part  of  the  profits  derived  by  the  defendant  was 
due  to  the  patented  improvements  covered  by  the  two  patents 
to  Crosby,  the  master  said,  in  his  report,  as  before  quoted : 
"  The  defendants  claim  that  some  of  the  profits  which  they 
have  made  are  due  to  the  peculiar  form  of  their  valves,  but 
the  form  which  they  used  in  making  their  valves,  was  the 
form  in  which  they  clothed  the  Richardson  invention,  the  life 
of  their  valves,  and  without  that  life  the  Crosby  form  is  worth- 
less." The  defendant  contends,  that  the  master  ought  to 
have  found,  upon  the  evidence,  that,  with  the  exception  of  an 
allowance  of  a  nominal  sum  for  profits  on  account  of  the 
Richardson  invention,  the  profits  of  the  defendant  accrued 
from  its  employment  of  the  Crosby  inventions.  This  conten- 
tion was  made  before  the  master,  and  was  overruled  by  him. 
There  was  some  evidence  before  the  master  relating  to  the 
form  of  the  Crosby  valve,  to  the  effect  that  it  had  an  encased 
spring,  and  was  readily  attached  and  adjusted,  and  that  those 
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features  of  its  construction  were  advantageous.  The  first 
patent  to  Crosby  does  not  show  any  encased  spring ;  and  while 
the  second  patent  to  him  shows  an  encased  spring,  its  claims 
relate  solely  to  the  features  which  produce  and  regulate  the 
rocoil  action  of  the  steam.  The  master  was  correct,  therefore,, 
in  saying  that  the  patented  improvements  of  Crosby  embodied 
the  form  in  which  the  defendant  clothed  the  Richardson  inven- 
tion, the  life  of  the  defendant's  valve,  and  without  which  the 
Crosby  form  was  worthless.  There  is  no  evidence  that  any 
of  the  things  patented  by  Crosby  gave  any  advantage  in  sell- 
ing the  defendant's  valve. 

It  appearing  that  the  defendant's  valve  derived  its  entire 
value  from  the  use  of  the  Richardson  invention  covered  by 
the  patent  of  1866,  and  that  the  entire  value  of  the  defend- 
ant's valve,  as  a  marketable  article,  was  properly  and  legally 
attributable  to  that  invention  of  Richardson,  the  plaintiff  is 
entitled  to  recover  the  entire  profit  of  the  manufacture  and 
sale  of  the  valves.  Elizaheth  v.  Pa/vement  Company^  97  U.  S. 
126,  139 ;  Root\.  Railway  Company,  105  U.  S.  189,  203;  Gar- 
retson  v.  Clark,  111  U.  S.  120 ;  Callaghan  v.  Myers,  128  U.  S. 
617,  665,  666 ;  Hurlbut  v.  Schillinger,  130  U.  S.  456,  471,  472. 

The  defendant  contends  that  the  master  and  the  Circuit 
Court  erred  in  disallowing  as  a  credit  to  the  defendant  in  dimi- 
nution of  the  profits  reported,  the  sum  of  $1978.34,  it  being 
contended  that  that  was  an  expense  suffered  by  the  defendant 
in  modifying  and  reconstructing  certain  valves  to  render  them 
more  perfect  and  more  salable.  These  were  valves  made  by 
the  defendant  and  destroyed  by  it  before  sale,  or  after  a  sale 
and  an  exchange  for  other  valves:  which  destroyed  valves  did 
not  appear  in  the  account  on  either  side,  thus  becoming  unsold 
valves.  The  expense  thus  referred  to  is  one  incurred  in  making 
experimental  and  defective  valves. 

In  regard  to  this  item,  the  master  said  in  his  report :  "  Item 
7  is  for  modification  and  reconstruction  of  iron  valves.  The 
costs  of  the  reconstructed  valves  have  already  been  charged 
in  the  costs  of  valves  for  the  periods  in  which  the  reconstruc- 
tion, so  called,  took  place.  The  old  valves  were  destroyed  and 
a  salvage  made  of  such  parts  as  were  of  value  or  could  be 
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used,  and  new  valves  were  made  and  their  full  costs  charged 
in  the  accounts  of  defendants.  This  item  7  is  a  claim  for  the 
cost  of  the  destroyed  valves  (whether  with  or  without  an 
allowance  for  salvage  I  am  unable  to  say)  and  should  not  be 
allowed."  In  respect  to  this  item,  the  defendant  put  in  the 
following  claim  before  the  master :  "  Finding  8.  The  charge 
found  in  item  7,  in  heading  IV  of  defendants'  account  filed 
with  the  master,  is  for  the  reconstruction  and  modification  of 
safety-valves  made  by  them.  The  work  of  this  modification 
and  reconstruction  was  in  the  direction  of  perfecting  the 
characteristics  of  the  safety-valves  they  were  then  producing. 
The  result  of  such  endeavor  was  that  they  produced  a  species 
of  safety-valves,  classified  in  the  account  as  iron  safety-valves, 
which  was  made  and  sold  after  that  time  by  the  defendants, 
the  account  of  which  has  been  fully  rendered  to  the  master, 
and  on  which  he  has  computed  profits  in  his  consideration  of 
them,  in  the  labor  and  efforts  of  the  defendants  certain 
valves  were  rendered  useless  and  were  valueless  except  for 
junk,  and  certain  parts  of  valves  made  for  them  and  paid  for 
were  rejected,  and  the  difference  between  the  original  cost  and 
their  value  as  old  metal  became  a  loss  to  the  defendants.  All 
these  losses  occasioned  by  the  destruction  of  valves,  by  the 
replacing  of  valves  in  hands  of  buyers  of  valves  by  giving 
them  new  valves  for  old  ones  without  additional  charge,  and 
by  the  destruction  of  parts  of  valves  which  could  not  be  used 
because  of  the  modification  of  the  design,  were  a  part  of  the 
expense  suffered  by  the  defendants  in  their  valve  business,  in 
the  producing  and  manufacture  of  a  marketable  safety-valve 
of  the  characteristics  of  the  Crosby  valve,  and  constituted  a 
wastage  in  their  business  which  their  valve  department  suf- 
fered for  the  purpose  of  making  more  salable  products.  This 
loss  was  an  item  of  expense  which  should  be  charged  to  the 
cost  of  valves  as  such,  because  it  became  a  charge  upon 
all  the  safety-valves  thereafter  made  following  the  plan  and 
models  which  resulted  from  such  loss.  Upon  inspection  of 
the  records  of  the  master,  the  defendants  do  not  find  that  they 
have  filed  specifications  of  such  loss,  and,  trusting  to  the  belief 
that   their  account,  with   the  testimony,  was  sufficient  and 
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proper  in  such  respect,  they  evidently  neglected  so  to  do. 
Moreover,  the  examination  of  Mr.  Crosby,  the  defendants^ 
superintendent  at  that  time,  by  the  complainants,  upon  that 
item  of  their  account,  shows  only  the  items  of  loss  in  part- 
This  latter  incomplete  showing,  which  is  now  first  noticed  by 
the  defendants,  was  evidently  overlooked,  and  thus  the  facts 
making  up  the  character  of  the  loss  were  not  properly  and 
fully  laid  before  the  master  for  his  consideration.  On  this 
account  the  defendants  respectfully  submit  a  statement  of 
facts,  and  request  that  they  may  introduce  testimony,  if  neces- 
sary, in  proof  thereof."  Here  follows  the  statement.  "When- 
ever valves  have  been  accounted  for  as  returned  and  the 
master  has  deducted  the  returned  valves  from  the  sales  and 
costs  the  account  then  shows  itself  free  from  any  profits  on 
such  valves.  The  cost  to  the  defendants  of  such  valves  remains 
as  a  part  of  the  expenses  they  have  incurred  in  the  making  of 
valves,  and  which,  when  they  were  destroyed,  became  a  direct 
loss  to  them  and  their  business.  It  is  for  this  actual  loss  so 
sustained,  decreasing  their  profits,  which  they  now  ask  to  have 
allowed.  The  loss  is  inseparable  from  their  whole  valve  busi- 
ness and  belongs  to  it." 

To  this  view,  the  master  replied  as  follows,  in  his  report : 
"  It  is  clear,  upon  this  statement,  that  no  allowance  should  be 
made  to  defendants  for  the  sixty-nine  valves  which  they  made 
and  destroyed  without  selling  or  consigning  them.  The  thirty- 
eight  valves  which  were  originally  sold  to  Babcock  &  Wilcox 
were  accounted  for  both  in  costs  and  sales,  but  when  new 
valves  were  sent  them  to  replace  the  returned  valves,  the  new 
valves  were  not  included  in  defendants'  accounts,  either  in 
costs  or  sales.  The  twelve  brass  valves  were  returned  and  so 
treated  in  the  account.  The  result,  therefore,  is  substantially 
this,  that  the  defendants  made  someone  hundred  and  nineteen 
valves  which  they  subsequently  destroyed,  with  some  castings 
which  they  concluded  not  to  use.  I  find  no  sufficient  reasons 
for  modifying  my  former  disallowance  of  item  7  in  each  case." 

In  regard  to  this  item,  the  Circuit  Court  said:  "As  ,for  the 
objection  to  the  findings  of  the  master  respecting  expenses  to 
be  allowed  for  certain  valves  destroyed,  which  forms  the  sub- 
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ject  matter  of  the  first  exception,  I  think  the  master  was  right 
in  the  conclusion  he  reached.  The  defendants  were  not 
charged  on  valves  which  were  subsequently  destroyed,  or,  if 
so,  they  were  not  charged  upon  the  new  valves  which  replaced 
them.  See  master's  note  29,  page  43  of  master's  report.  The 
master  properly  disallowed  the  cost  of  destroyed  valves." 

Without  going  into  details,  it  is  sufficient  to  say  that  we 
concur  in  the  conclusion  that  the  defendant  was  not  charged 
for  valves  which  were  subsequently  destroyed,  or,  if  so,  it  was 
not  charged  upon  the  new  valves  which  replaced  the  destroyed 
valves. 

As  for  the  contention  that  the  destroyed  valves  ought  to 
form  a  credit  against  the  profits  actually  realized  by  the 
defendant  on  other  valves,  it  is  sufficient  to  say  that  the  only 
subject  of  inquiry  is  the  profit  made  by  the  defendant  on  the 
articles  which  it  sold  at  a  profit,  and  for  which  it  received  pay- 
ment, and  that  losses  incurred  by  the  defendant  through  its 
wrongful  invasion  of  the  patent  are  not  chargeable  to  the 
plaintiff,  nor  can  their  amount  be  deducted  from  the  compen- 
sation which  the  plaintiff  is  entitled  td  receive.  The  Cawood 
Patent,  94  U.  S.  695 ;  Elizabeth  v.  Pavement  Co.,  97  U.  8. 
126,  138 ;  Tilghman  v.  Proctor,  125  U.  S.  136. 

The  Circuit  Court  allowed  interest  on  the  $40,344.59  from 
the  date  of  the  filing  of  the  master's  report.  The  defendant 
assigns  this  as  error,  and  contends  that  interest  should  have 
been  allowed  only  from  the  date  of  the  decree.  In  support  of 
this  view,  the  case  of  Mowry  v.  Whitney,  14  Wall.  620,  653,  is 
cited.  But  we  regard  it  as  established  by  the  cases  of  Illinois 
Central  Railroad  v.  Turrill,  110  U.  S.  301,  303,  and  Tilghman 
V.  Proctor,  125  U.  S.  136,  160,  that  the  ruling  as  to  interest 
made  by  the  Circuit  Court  is  proper.  In  the  latter  case,  it  is 
said :  "  By  a  uniform  current  of  decisions  of  this  court,  begin- 
ning thirty  years  ago,  the  profits  allowed  in  equity,  for  the 
injury  that  a  patentee  has  sustained  by  the  infringement  of 
his  patent,  have  been  considered  as  a  measure  of  unliquidated 
damages,  which,  as  a  general  rule,  and  in  the  absence  of  special 
circumstances,  do  not  bear  interest  until  after  their  aniount 
has  been  judicially  ascertained ;  and  the  provision  introduced 
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in  the  patent  ax^t  of  1870,  regulating  the  subject  of  profits  and 
damages,  made  no  mention  of  interest,  and  has  not  been 
understood  to  affect  the  rule  as  previously  announced.  SUshy 
V.  Foote,  20  How.  378,  387 ;  Mowry  v.  Whitney,  14  Wall.  620, 
651 ;  LitUefield  v.  Perry,  21  Wall.  205,  229 ;  Act  of  July  8, 
1870,  0.  230,  §  55,  16  Stat.  206 ;  Rev.  Stat.  §  4921 ;  ParU  v. 
Booth,  102  U.  S.  96,  106 ;  Raibway  Co,  v.  Root,  105  U.  S.  189, 
198,  200,  204;  Illinois  Central  Railroad  v.  TurriU,  110  U.  S. 
301,  303.  Nothing  is  shown  to  take  this  case  out  of  the  gen- 
eral rule.  At  the  time  of  the  infringement,  the  fundamental 
questions  of  the  validity  and  extent  of  Tilghman's  patent  were 
in  earnest  controversy  and  of  uncertain  issue.  Interest  should 
therefore  be  allowed  as  in  Illinois  Central  Railroad  v.  TurriU^ 
just  cited,  only  from  the  day  when  the  master's  report  was 
submitted  to  the  court  (which  appears,  by  the  terms  of  his 
report  and  of  the  decree  below,  to  have  been  October  7,  1884) 
upon  the  amount  shown  to  be  due  by  that  report  and  the 
accompanying  evidence." 

Delay  caused  by  the  court,  or  not  attributable  to  the  plain- 
tiff, in  coming  to  a  conclusion  on  the  master's  report,  where 
the  amount  found  by  that  report  is  confirmed,  ought  not  to 
deprive  the  plaintiff  of  interest  on  the  amount  found  by  the 
master.  Under  such  circumstances,  the  account  ought  to  be 
considered  as  liquidated  on  the  day  when  the  master's  report 
is  filed.  This  is  in  analogy  to  the  allowance  of  interest  on  the 
amount  of  the  verdict  of  a  jury  from  the  date  of  the  verdict  to 
the  date  of  the  judgment,  in  accordance  with  the  statutes  of 
many  States,  and  among  others  of  Massachusetts.  Pub.  Stats, 
c.  171,  §  8. 

The  decree  of  the  Circuit  Court  is 

Affirmed. 

The  Chief  Justice  and  Mb.  Justice  Gray  were  not  present 
at  the  argument,  and  took  no  part  in  the  decision  of  this  case. 
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AFPBAL  FROM  THB  OIRCUIT  OOUBT  OF  THE  UNITBD  STATES   FOB  THB 

BASTEBN   DISTBICrr   OF   PENNSYLVANIA. 

No.  64.    Sabmitted  October  22, 1891.  —  Decided  November  9, 1891. 

In  estimating,  in  a  snit  for  the  infringement  of  letters  patent,  the  profits 
which  the  defendant  has  made  by  the  nse  of  the  plaintiffs  device,  where 
such  device  is  a  mere  improvement  npon  what  was  known  before  and 
was  open  to  the  defendant  to  use,  the  plaintiff  is  limited  to  such  profits  as 
have  arisen  from  the  use  of  the  improvement  over  what  the  defendant 
might  have  made  by  the  use  of  that  or  other  devices  without  such  improve- 
ment. 

An  inventor  took  out  letters  patent  for  an  invention  intended  to  accomplish 
a  certain  result.  Subsequently  he  took  out  a  second  patent,  covering  the 
invention  protected  by  the  first,  and  accomplishing  the  same  result  by  a 
further  Improvement.  While  holding  both  patents,  he  sued  to  recover 
damages  for  the  infringement  of  the  second,  without  claiming  to  re- 
cover damages  for  the  infringement  of  the  first.  Held^  that  he  could 
recover  only  for  the  injuries  resulting  from  use  of  the  further  improve- 
ment covered  by  the  second  letters,  and  that  if  no  such  injury  were 
shown  the  defendant  would  be  entitled  to  judgment 

This  was  a  bill  in  equity  for  the  infringement  of  letters  patent 
number  129,844,  issued  July  23,  1872,  and  reissued  as  number 
5630,  October  28,  1873,  to  the  appellant,  John  McCreary,  for 
an  "improvement  in  coupling  and  steering  apparatus."  In 
the  specification  of  the  reissue  the  patentee  stated  that  his 
invention  related  "  to  certain  improvements  in  devices  for  steer- 
ing canal  boats,"  etc.,  described  in  letters  patent  granted  to 
Elijah  and  John  McCreary,  April  16,  1872,  number  125,684, 
by  means  of  which  two  boats  are  coupled  together,  and  navi- 
gated and  steered  as  one  boat  by  means  of  a  single  steering- 
wheel.  The  invention  described  in  said  letters  patent  consisted, 
principally,  "  in  coupling  two  boats  together  by  means  of  a 
chain  or  rope  passing  around  a  steering-wheel  on  one  boat,  and 
around  a  system  of  sheaves  or  pulleys,  and  attached  to  the 
other  boat,  for  the  purposes  of  steering  said  boats  as  well  as  of 
coupling  them ;  and  in  centring  said  boats  together  and  form- 


460  OCTOBER  TERM,  1891. 

Statement  of  the  Cc»e. 

ing  a  universal  joint  between  them  by  means  of  an  overhanging 
guard  or  bumper  on  the  stern  of  the  forward  boat,  with  a  cen- 
tral notch  therein,  into  which  the  projecting  stem  or  cutwater 
of  the  rear  boat  fitted."  "  My  improvements,"  says  the  patentee,  • 
"consist,  first,  in  coupling  and  centring  said  boats  together 
and  forming  a  universal  joint  between  them  by  means  of  a 
chain,  the  two  ends  of  which  are  fastened  to  opposite  points 
on  the  stern  of  the  forward  boat  and  the  central  part  to  the 
stem  or  cutwater,  or  some  central  point  on  the  bow  of  the 
rear  boat,  so  as  to  hold  its  stem  or  cutwater  against  the  over- 
hanging guard  or  bumper  of  said  forward  boat,  said  chain 
serving  to  centre  the  boats  without  the  necessity  of  any  notch 
in  the  overhanging  guard  for  the  stem  of  the  rear  boat  to  fit 
into,  and  at  the  same  time  coupling  and  holding  the  boats 
together  and  forming  a  universal  joint  between  them ;  second, 
in  attaching  the  ends  of  the  coupling  and  steering  chains  to 
the  boats  by  means  of  crow-foot  claw-hooks  so  as  to  render  the 
chains  easily  adjustable,  as  hereinafter  shown  and  described." 

He  claimed  as  his  invention  : 

"  1.  The  combination  of  the  two  boats  A  and  B,  the  steering- 
chain  a  passing  around  sheaves  or  pulleys,  and  around  the 
windlass  C,  or  its  equivalent,  the  overhanging  guard  or  bumper 
on  the  stern  of  the  forward  boat,  and  the  chain  D  attached  to 
opposite  points  on  the  stern  of  said  boat  and  to  the  stem  or 
central  part  of  the  bow  of  the  rear  boat,  so  as  to  form  a  4ini- 
versal  joint  between  them,  and  keep  them  coupled  and  centred, 
substantially  as  shown  and  described. 

"  2.  In  combination  with  the  boats  A  and  B  and  the  coup- 
ling and  steering  mechanism  herein  described,  the  claw-hooks 
A  A,  for  attaching  and  adjusting  the  coupling  and  steering 
chains,  substantially  as  set  forth." 

Upon  the  hearing  in  the  Circuit  Court  an  interlocutory  decree 
was  entered  in  favor  of  the  plaintilf,  finding  the  validity  of  the 
patent,  and  the  infringement  by  the  defendant,  and  ordering 
a  reference  to  a  master  for  an  account  of  the  "  profits,  gains 
and  advantages  which  the  said  defendant  has  I'eceived  or  made, 
or  which  have  arisen  or  accrued  to  it"  from  the  said  infringe- 
ment, etc.,  but  denying  the  injunction  upon  the  ground,  stated 
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in  the  opinion  of  the  court,  McOrewry  v.  Pennsylvania  Canal 
Co.y  5  Fed.  Bep.  367,  that  its  allowance  would  cause  much 
greater  injury  to  the  defendant  than  benefit  to  the  plaintiff. 
A  large  amount  of  testimony  was  taken  before  the  master, 
who  reported  that  he  found  no  proven  profits,  savings  or 
advantages  to  have  been  received  by  or  accrued  to  defendant 
from  the  manufacture,  use  or  sale  of  the  plaintiff's  patented 
improvements.  Exceptions  were  filed  to  this  report,  and  upon 
the  hearing  of  such  exceptions  a  final  decree  was  entered  in 
accordance  with  the  report,  and  that  the  plaintiff  should  recover 
his  costs,  except  the  costs  of  the  accounting  before  the  master, 
and  the  costs  of  the  exceptions  to  the  master's  report,  which 
were  awarded  to  the  defendant.  The  decree  was  subsequently 
amended  by  ordering  that  the  defendant  pay  all  the  costs  of 
the  suit.    From  the  decree  denying  the  recovery  of  profits  and 

damages  an  appeal  was  taken  to  this  court. 

• 

Mr.  Charles  Sidney  Whitman  for  appellant. 
Mr.  S.  S.  Hqllingsworth  for  appellee. 

Mb.  Justice  Brown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

About  three  months  prior  to  the  patent  in  suit,  and  on  April 
16,  1872,  another  patent,  numbered  125,684,  was  issued  to 
Elijah  and  John  McCreary,  for  "  an  improvement  in  steering 
devices  for  canal  boats,"  etc.,  which  covered  a  similar  coupling 
together  of  boats,  barges  and  scows  by  means  of  a  vertical 
groove  formed  in  the  overhanging  stem  guard  or  bumper  of 
the  forward  boat,  which  groove  was  entered  by  the  cutwater 
of  the  rear  boat,  a  chain  being  used  for  connecting  the  boats, 
which  chain  was  so  connected  with  a  train  of  gear-wheels 
placed  in  the  rear  boat  as  to  enable  both  boats  to  be  steered 
by  means  of  a  windlass.  The  first  claim  of  this  patent  was  as 
follows : 

"  1.  Two  boats  or  barges,  A  and  B,  fitted  together  by  means 
of  a  projecting  cutwater  fitting  into  a  notch  in  an  overhanging 
guard,  as  described,  and  coupled  and  steered  by  means  of  a 
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chain  or  rope,  having  its  ends  fastened  to  the  forward  boat 
and  passing  around  pulleys,  .  .  .  substantially  as  herein  set 
forth." 

The  second  claim  was  immaterial. 

In  patent  numbered  129,844  the  patentee  stated  that  his 
improvement  upon  the  prior  patent  consisted  "in  substitut- 
ing for  the  projecting  cutwater  and  notch,  described  in  said 
patent  for  centring  the  boats  together,  and  forming  a  uni- 
versal joint,  a  chain  attached  at  both  ends  to  one  boat,  and  at 
its  centre  to  a  central  point  on  the  adjacent  end  of  the  other 
boat,"  etc. 

One  of  the  main  diiBcuIties  in  the  assessment  of  damages  in 
this  case  arises  from  the  fact  that  the  two  patents,  the  first 
one  of  which  is  not  included  in  this  bill,  describe  a  system  of 
coupling  together  two  boats  by  means  of  chains  and  a  cen- 
tring device  much  the  same  —  diiBfering  from  each  other  only 
in  two  particulars:  First,  in  the  earlier  patent,  the  two  boats 
are  connected  together  by  the  cutwater  of  the  rear  boat  fitting 
a  groove  in  the  overhanging  guard  of  the  forward  boat ;  while 
in  the  later  patent,  there  is  substituted  for  this  a  chain  attached 
by  both  ends  to  the  forward  boat,  and  at  its  centre  to  a  cen- 
tral point  on  the  adjacent  end  of  the  rear  boat.  Second,  in 
the  later  patent,  the  centre  of  the  chain  is  wound  around  a 
horizontal  windlass,  while  in  the  earlier  it  is  wound  around  a 
separate  wheel  geared  to  the  windlass  below  the  deck — a  differ- 
ence which  it  was  not  insisted  was  material.  In  this  connection, 
the  master  found  that  "  the  combination  of  the  patent  in  suit 
and  that  of  the  prior  patent  are  practically  identical  in  function 
and  result,  and  are  identical  in  constitution,  save  only  as  to 
one  particular  element,  the  *  centring '  device.  As,  therefore, 
the  combination  of  the  patent  in  suit  is  one,  the  sole  invention 
and  novelty  of  which  consisted  of  a  single  element,  the  profit 
which  complainant  is  entitled  to  recover  from  the  defendant  in 
this  case  is  that  which  he  may  have  shown  to  have  accrued  to 
it  from  the  use  of  substantially  that  new  element  in  substan- 
tially the  combination  in  which  he  has  described  and  claimed 
it."  Exception  was  taken  to  this  finding,  upon  the  ground 
that  the  finding  contained  an  "  erroneous  construction  of  law, 
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if  it  means  that  the  complainant  is  not  entitled  to  recover  the 
entire  profits  which  have  accrued  to  the  defendant  from  the 
use  of  boats  containing  the  invention  described  and  claimed  in 
the  p£ltent  in  suit  because  of  anything  shown  or  described,  but 
not  claimed,  in  said  prior  patent  of  the  complainant  numbered 
126,684."  Plaintiflf  claimed,  and  offered  evidence  tending  to 
show,  that  defendant  had  made  a  large  sum  in  '^  savings "  by 
the  transportation  of  coal  in  its  infringing-  double  boats  in 
place  of  single  boats,  and  asked  that  defendant  should  be  held 
accountable  to  him  for  these  savings  (less  the  cost  of  applying 
the  couplings  to  the  double  boats)  as  its  profits  from  the  use  of 
this  improvement. 

The  master  found,  however,  in  this  connection,  that  com- 
plainant was  not  entitled,  upon  the  proofs,  to  recover  from  the 
defendant  as  its  profits  from  the  use  of  his  ^'improvement" 
the  entire  savings  in  freight  accruing  from  the  shipping  of. 
coal  in  the  infringing  coupled  boats  in  place  of  single  boats, 
but  was  restricted  to  such  as  were  attributable  solely  to  the 
improvement. 

There  is  no  doubt  of  the  general  principle  that,  in  estimating 
the  profits  the  defendant  has  made  by  the  use  of  the  plaintiff's 
device,  where  such  device  is  a  mere  improvement  upon  what 
was  known  before,  and  was  open  to  the  defendant  to  use,  the 
plaintiff  is  limited  to  such  profits  as  have  arisen  from  the  use 
of  the  improvement  over  what  the  defendant  might  have  made 
by  the  use  of  that  or  other  devices  without  such  improvements. 
This  is  a  familiar  doctrine  announced  by  this  court  in  a  num- 
ber of  cases.  Seymour  v.  McCormick,  16  IIow.  480 ;  Mowry 
V.  Whit/ney,  14  Wall.  620 ;  Littlefield  v.  Perry,  21  Wall.  205 ; 
Elizabeth  v.  Pavement  Co.,  97  U.  S.  126^  Garretaon  v.  Claa^k^ 
111  U.  S.  120. 

The  important  question  in  this  connection  is,  whether,  in 
considering  what  was  already  known,  and  open  to  the  defend- 
ant to  use,  we  are  to  include  the  device  shown  in  patent  num- 
bered 125,684,  issued  to  Elijah  and  John  McCreary  about  three 
months  before  the  patent  in  suit.  There  were  other  methods 
of  connecting  vessels  in  train,  such  as  were  disclosed  in  the 
British  patent  to  Taylor  of  1846  ;  the  British  patent  to  Bourne 
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of  1857 ;  the  patent  to  McCreary  of  1860,  constructed  and  put 
into  use  upon  a  coupled  boat  called  ^^  The  Experiment ; "  the 
British  patent  to  Bartholomew  of  1862 ;  and  the  American 
patent  to  Stackpole  of  1866:  but  none  of  these  seem  to  have 
been  adapted  to  defendant's  use  with  any  advantage  over 
single  boats,  because,  as  the  master  found,  'Hheir  construction 
was  such  that  a  rudder  could  not  be  applied  to  the  forward 
boat."  He  found,  further,  that  "  these  prior  boats  were  in 
other  respects  inferior  to  the  machines  of  complainant's  patent, 
but  their  fatal  defect  for  defendant's  purposes  was  this  inabil- 
ity to  apply  a  rudder  to  the  forward  boat,  which  was  therefore 
unmanageable  when  separated  from  its  mate.'' 

There  is  nothing,  however,  to  show  that  the  device  described 
in  the  patent  of  April  16,  1872,  to  the  McCrearys,  was  not  an 
operative  device,  and  if  it  were  open  to  the  defendant  to  use, 
the  plaintiff,  in  this  action,  would  be  limited  in  his  recovery  to 
the  profits  which  the  defendant  made  by  the  use  of  the 
improvement  described  in  the  second  patent,  over  the  device 
shown  in  the  earlier  patent.  This  improvement,  as  before 
stated,  consisted  principally  in  substituting  for  the  projecting 
cutwater  and  notch,  described  in  the  earlier  patent,  a  chain 
attached  at  both  ends  to  one  boat,  and  at  its  centre  to  a  central 
])oint  upon  the  adjacent  end  of  the  other  boat.  No  attempt 
was  made  to  distinguish  or  separate  the  profits  arising  from 
this  improvement,  the  testimony  being  directed  only  to  show-  • 
ing  the  profits  defendant  made  by  the  use  of  coupled  boats  in 
the  place  of  single  boats.  There  was  evidence  tending  strongly 
to  show  that  the  transportation  of  coal  in  double  boats  was 
more  economically  effected  than  in  single  boats,  but  none  that 
the  second  patent  was  superior  to  the  first.  Indeed,  the  plain- 
tiff admitted,  in  his  argument,  that  the  patent  of  April  16 
described  a  plan  of  coupling  and  steering  very  little  inferior  to 
that  described  in  the  patent  sued  upon,  and  that,  if  defendant 
had  pirated  that  invention  instead  of  this,  the  same  result  in 
profits  or  savings  would  have  been  realized.  Plaintiff,  how- 
ever, contended  in  this  connection,  that  in  determining  the 
state  of  the  art,  or  what  was  open  to  the  defendant  to  use, 
the  invention  disclosed  in  the  earlier  patent  to  the  McCrearys 
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should  not  have  been  considered,  as  this  patent  was  also  owned 
by  John  McCreary,  the  plaintiff,  by  assignment  of  Elijah's 
interest  to  him  before  the  reissue  sued  upon  was  granted,  and 
hence,  that  defendant  had  no  more  right  to  use  this  invention 
than  the  other.  Had  this  earlier  patent  also  been  made  the 
basis  of  suit  in  this  case,  this  position  would  have  been  impreg- 
nable, but  the  question  here  is,  not  whether  the  defendant  had 
in  fact  the  right  to  use  this  patent,  but  whether,  so  far  as  this 
particular  case  is  concerned,  it  had  not  that  right.  To  hold 
that  it  had  not  is  to  assume  that  the  plaintiff  owned  the  earlier 
patent,  that  it  was  a  valid  patent  and  that  defendant  had 
infringed  it.  This  was  a  question  that  could  not  be  raised 
upon  an  assessment  of  damages  in  this  case.  It  is  true  the 
plaintiff  claims  to  be  the  sole  owner  of  this  patent,  that  it 
described  an  invention  both  novel  and  useful,  and  that  defend- 
ant had  appropriated  this  device  as  well  as  the  one  set  forth 
in  the  patent  in  suit ;  but  these  were  issues  which  could  only  be 
determined  upon  a  bill  framed  for  this  purpose,  and  could  not 
be  made  the  subject  of  contest  in  a  collateral  proceeding.  For 
the  purposes  of  this  suit  the  master  was  bound  to  assume  that 
this  patent  was  open  to  the  defendant,  otherwise  he  might  be 
led  into  inquiries  entirely  foreign  to  the  subject  of  his  investi- 
gation. 

Suppose,  for  example,  this  patent  had  belonged  to  another 
person,  and  the  plaintiff,  foreseeing  that  the  defendant  would, 
upon  this  hearing,  claim  that  it  was  open  to  him,  had  pur- 
chased it  and  taken  an  assignment  of  all  claims  for  past  in- 
fringements, could  he  in  this  way  forestall  such  defence? 
Clearly  not.  In  such  case  the  defendant  might  justly  reply: 
^^  I  was  summoned  here  to  answer  a  charge  of  infringing  your 
patent,  and  in  case  it  is  established  to  pay  such  damages  as 
may  be  awarded  for  such  infringement.  But  I  could  not 
anticipate  that  you  would  purchase  another  patent  and  set  it 
up  in  aggravation  of  such  damages."  But  if  this  could  not 
be  done  pending  the  suit,  it  is  difficult  to  see  how  it  could  be 
done  before  suit  brought,  if  such  patent  be  not  made  the  basis 
of  the  suit.  Had  the  defendant  attempted  to  justify  by  set- 
ting up  a  device  obtained  subsequent  to  the  date  of  the  plain- 
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tiflPs  patent,  a  different  question  would  have  arisen.  This 
question  was  considered  by  Mr.  Justice  Harlan,  in  TurriU  v. 
lUinois  Cefitral  Railroad^  20  Fed.  Kep.  912,  in  which  he  held 
that  in  estimating  the  profits  made  by  the  infringer  of  a  pat- 
ent, the  comparison  must  be  between  the  patented  invention 
and  what  was  known  and  open  to  the  public  at  and  before  the 
date  of  the  patent. 

The  case  of  Seymour  v.  McGormich^  16  How.  480,  while 
not  exactly  in  point,  is  somewhat  analogous  to  the  one  under 
consideration.  This  was  an  action  at  common  law  to  recover 
damages  for  the  infringement  of  certain  improvements  in 
reaping  machines.  There  were  three  patents  issued,  in  1834, 
1845  and  1847;  the  earliest' of  these  patents  had  expired.  The 
first  count  charged  an  infringement  of  the  patent  of  1845 ;  the 
second  that  of  1847.  The  plaintiff,  to  avoid  delay,  consented 
to  go  to  trial  on  the  second  count  only,  which  was  for  an 
improvement  upon  prior  patents,  consisting  chiefly  in  giving 
to  the  raker  of  the  grain  a  convenient  seat  upon  the  machine. 
The  court  permitted  the  jury  to  assess  the  damages  as  for  the 
infringement  of  the  entire  machine,  defendant  insisting  that 
he  was  liable  only  for  the  damages  occasioned  by  the  infringe- 
ment of  the  improvement — in  other  words,  that  the  plaintiff 
had  the  right  to  recover  as  great  damages  for  the  infringe- 
ment of  the  patent  set  forth  in  the  second  count  as  if  he  had 
proceeded  upon  both  counts,  and  shown  infringement  of  all 
the  patents  claimed.  The  case  was  removed  to  this  court  by 
writ  of  error,  and  the  plaintiff  in  error  argued  that,  for  the 
purposes  of  that  suit,  the  defendant  had  a  perfectly  lawful 
right  to  use  the  max^hine  described  in  the  patent  of  1834, 
(which  had,  in  fact,  become  public  property,)  and  the  improve- 
ments in  the  patent  of  1845,  and  a  large  portion  of  those  in- 
cluded in  that  of  1847.  These  covered  the  whole  of  the 
improved  reaper,  except  what  related  to  the  seat,  and  its  com- 
bination with  the  reel.  He  further  claimed  that,  as  the  plain- 
tiff had  decided  not  to  proceed  on  his  patent  of  1845,  that 
was  in  effect  public  property ;  that  by  waiving  any  right  to 
proceed  upon  the  first  claim  of  his  patent  of  1847,  he  had 
limited  himself  to  the  seat,  combined  with  the  reel;  and  that 
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the  ralifig  of  the  conrt  allowed  the  plaintiff  damages  to  as 
great  an  extent  as  if  the  trial  had  been  in  a  suit  npon  the  old 
patents  of  1834  and  1845,  and  upon  the  first  claim  of  that  of 
1847  as  well  as  the  second,  and  was  therefore  erroneous.  It 
seems  that  the  defendant  sought  to  attack  the  validity  of  the 
patent  of  1845,  but  the  evidence  was  ruled  out ;  still  the  plain- 
tiff was  allowed  to  recover  for  the  profits  of  the  part  of  the 
machine  covered  by  this  patent,  as  if  it  had  been  included  in 
the  patent  of  1847.  This  court  adopted  the  reasoning  of  the 
plaintiff  in  error,  reversed  the  judgment  of  the  court  below, 
and  held  that  the  plaintiff  should  be  limited  in  his  recovery  to 
the  damages  occasioned  by  the  infringement  of  the  second 
claim  of  the  patent  of  1847.  "The  jury,"  said  Mr.  Justice 
Grier,  in  the  opinion  of  the  court,  "gave  a  verdict  for  nearly 
double  the  amount  demanded  for  the  use  of  three  seversd 
patents,  in  a  suit  where  the  defendant  was  charged  with  vio- 
lating one  only,  and  that  for  an  improvement  of  small  impor- 
tance when  compared  with  the  whole  machine." 

If  plaintiff  be  unable  to  recover  damages  for  the  infringe- 
ment of  a  patent  originally  included  in  a  suit,  but  upon  which 
he  elects  not  to  proceed,  it  is  difficult  to  see  how  he  can  re- 
cover for  the  infringement  of  one  not  made  the  basis  of  any 
action  at  all.  It  is  true  that  the  combination  of  the  earlier 
patent  in  this  case  is  substantially  contained  in  the  later.  If 
it  be  identical  with  it  or  only  a  colorable  variation  from  it,  the 
second  patent  would  be  void,  as  a  patentee  cannot  take  out 
two  patents  for  the  same  invention.  James  v.  CampbeU^  104 
U.  S.  356.  If  it  be  for  a  different  device,  then  plaintiff  could 
not  recover  damages  for  its  infringement  without  making  it 
the  basis  of  suit. 

We  think,  therefore,  that  for  the  purposes  of  this  suit  the 
earlier  patent  must  be  deemed  open  to  the  defendant,  and  no 
damages  having  been  proved  for  the  infringement  of  the  im- 
provement under  the  later  patent,  considered  separately,  the 
finding  of  the  court  below  was  correct. 

We  do  not  wish  to  be  understood  as  expressing  an  opinion, 
whether,  if  there  had  been  an  earlier  patent  for  coupling  ves- 
sels outstanding  at  the  date  of  this  infringement,  and  owned 
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by  a  third  person,  defendant  could  claim  that  the  device  dee 
scribed  in  such  patent  was  open  to  it.  In  such  case  it  might 
perhaps  be  held  that  the  plaintiff  was  entitled  to  stand  upon 
the  prima  facie  validity  of  the  earlier  patent ;  and  that  pre- 
sumptively the  defendant  would  be  bound  to  pay  a  royalty  to 
the  patentee,  and,  having  elected  to  make  use  of  the  plaintiffs 
invention,  would  be  bound  to  pay  a  like  royalty  to  him.  This 
question,  however,  is  not  presented  in  the  case  under  consider- 
ation. 

The  decree  of  the  court  below  must  be 

Affirmed. 

Mb.  Justice  Bbadley  and  Mb.  Justice  Gbay  were  not  pres- 
ent at  the  argument,  and  took  no  part  in  the  decision  of  this 
case. 
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WORTHINGTON. 

BBBOB  TO  THE  OIBCUrr    OOUBT  OF  THE  UKITED    STATES    VOB    THB 

DISTBICrr  OF  KASSA0HU8E1TS. 

No.  55.    Argued  October  27, 1801.  —  Decided  November  9, 1891« 

In  fixing  the  classification  of  goods  for  the  payment  of  duties,  the  name  or 
designation  of  the  goods  is  to  be  understood  in  its  known  commercial 
sense ;  and  their  denomination  in  the  market  will  control  their  classifica- 
tion without  regard  to  their  scientific  designation,  the  material  of  which 
they  may  be  made  or  the  use  to  which  they  may  be  applied. 

Gilling  twine,  when  imported  as  gilling,  for  the  manufacture  of  giU  nets,  is 
liable  only  to  the  duty  of  25  per  cent  under  the  act  of  March  8,  1883, 
22  Stat.  488. 

Statements  made  in  Congress  by  the  promoters  of  a  customs-act  are  inad- 
missible as  bearing  upon  its  construction ;  but  the  proceedings  therein 
may  be  referred  to  to  inform  the  court  of  the  reasons  for  fixing  upon  a 
specific  rate  of  duty. 

Where  a  customs-act  imposes  a  duty  upon  an  article  by  a  specific  name, 
general  terms  in  the  act,  though  sufficiently  broad  to  cover  it»  are  not 
applicable  to  it. 

In  cases  of  doubt  in  the  construction  of  a  customs-act,  the  courts  resolTe 
the  doubt  in  faror  of  the  importer. 
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This  was  an  action  against  the  collector  of  the  port  of  Bos- 
ton to  recover  back  certain  duties  upon  gilling  twine,  paid 
under  protest.  By  written  stipulation  of  the  parties  the  case 
was  heard  by  the  court  without  a  jury,  and  the  following  facts 
were  found : 

'^  The  plaintiff  corporation,  whose  business  is  the  manufac- 
ture of  fishing  nets  and  seines,  in  the  months  of  February, 
March,  April  and  May,  1885,  made  seven  different  importations 
of  gilling  into  the  port  of  Boston  from  Liverpool  —  in  all,  forty- 
five  cases.  The  merchandise  was  invoiced  and  entered  at  the 
custom-house  as  gilling  twine.  Upon  the  appraisement  by  the 
custom-house  officials  here,  the  merchandise  was  classified  as 
linen  thread,  and  the  collector  assessed  upon  it  a  duty  of  40 
per  cent  ad  valorem.  The  plaintiff  in  each  instance  paid  the 
assessed  duty  under  protest,  claiming  that  the  article  was 
dutiable  at  twenty-five  per  cent  ad  valorem  as  gilling  twine. 
Upon  appeals  to  the  Secretary  of  the  Treasury,  the  decisions  of 
the  collector  were  affirmed,  and  the  plaintiff  then  brought  this 
suit  to'recover  back  the  alleged  excess,  which  amounted  on  all 
the  importations  to  $1685.85.  All  the  proceedings  in  respect 
to  the  plaintiff's  protests  and  appeals  were  regular  and  taken  ^p^r 
in  due  season,  and  this  suit  was  commenced  within  the  time 
limited  by  law  for  bringing  such  suits.  The  merchandise  after 
its  importation  was  used  by  the  plaintiff  in  the  manufacture 
of  gill  nets,  and  was  imported  expressly  for  that  purpose. 

"The  article  in  question  is  No.  35  three-cord  unbleached 
linen  thread  of  superior  quality,  put  up  in  half-pound  balls,  and 
was  manufactured  by  the  Scotch  firm  of  W.  &  J.  Knox  at  their 
works  in  Kilbirnie,  Scotland.  For  more  than  twenty  years 
thread  of  this  description  has  been  used  .by  the  plaintiff  and 
other  net-makers  in  this  country  for  the  manufacture  of  gill 
nets,  principally  for  the  fisheries  on  the  great  Western  lakes, 
the  numbers  of  the  thread  used  for  this  purpose  ranging  from 
10  to  60.  For  many  years  before  the  tariff  act  of  1883,  this 
kind  of  thread,  of  the  manufacture  of  W.  &  J.  Knox  and  other 
foreign  makers,  was  imported  under  the  name  of  gilling  twine 
to  be  used  in  making  gill  nets,  and  was  invoiced  and  entered 
at  the  custom-house  under  that  name,  and  was  so  designated 
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on  price-lists  and  trade  circulars  of  the  foreign  makers.  For 
many  years  before  the  act  no  other  imported  article  was  known 
by  the  special  name  of  gilling  twine.  One  of  the  custom-house 
officers  testified  that  he  never  heard  or  knew  of  any  other 
imported  article  that  was  called  gilling  twine. 

''  On  the  other  hand,  the  article  is  clearly  not  twine.  It  is 
not  suitable  for  the  uses  which  twine  is  commonly  put  to.  It 
is  made  of  flax  from  which  the  gum  has  been  removed  by  boil- 
ing. It  is  flexible,  without  the  stiffness  of  twine,  highly  fin> 
ished,  capable  of  being  used  for  sewing,  and  is  largely  used  for 
machine  sewing  in  many  trades.  It  is  not  claimed  by  the 
plaintiff  in  this  suit  that  in  a  general  sense,  it  is  anything  else 
than  linen  thread,  or  that  it  differs  in  material  or  quality  or 
mode  of  manufactare  from  other  similar  threads.  For  many 
years  linen  thread  of  the  same  kind  and  quality  has  been  both 
imported  from  abroad  and  made  here  in  large  quantities  for 
many  other  purposes  than  for  gilling.  It  is  used  by  boot  and 
shoe  makers,  upholsterers,  bookbinders^  saddlers  and  in  many 
other  trades  as  sewing  thread.  When  imported  for  this  pur- 
pose it  is  invoiced  and  entered  as  linen  thread,  and  is  so  known 
in  commerce  and  designated  on  price-lists  and  trade  circulars. 
That  which  is  made  here  for  these  uses  is  known  only  as  linen 
thread.  It  is  also  made  here  for  gilling  purposes,  and  in  such 
cases  is  invariably  called  gilling  thread,  never  gilling  twine. 
Of  all  that  is  made  here  or  imported,  at  least  nine-tenths,  and 
probably  nineteen-twentieths,  is  used  for  other  purposes  than 
as  gilling.  It  also  appears  that  there  is  a  large,  coarse  twine 
made  of  hemp,  which  is  imported  under  the  name  of  salmon 
twine,  and  is  made  into  nets  for  gilling  salmon.  This  article 
seems  never  to  have  acquired  the  name  of  gilling  twine  in  the 
trade.  There  is  also  a  cotton  gilling  twine  which  is  made  in 
this  country,  but  never  imported." 

Upon  the  foregoing  facts  the  court  decided  that  the  plain- 
tiff could  not  maintain  the  action,  and  ordered  judgment  for 
the  defendant  with  costs. 

The  plaintiff  thereupon  sued  out  a  writ  of  error  from  this 
court.  The  opinion  of  the  court  below  is  reported  in  33  Fed. 
Rep.  826. 
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Mr.  Edward  Hartley  for  plaintiflf  in  error.  Mr.  Walter  E. 
Coleman  and  Mr.  Cha/rles  P.  Searle  were  with  him  on  the 
brief. 

Mr.  Assistant  Attorney  Oeneral  Parker  for  defendant  im. 
error. 

Mb.  Justioe  Bbown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  decision  of  this  case  depends  upon  the  construction  of 
the  tariff  act  of  March  3,  1883,  22  Stat.  488,  c.  121.  Schedule 
J  of  this  act,  page  507,  provides  for  a  duty  of  40  per  cent  ad 
valorem  upon  ''  flax  or  linen  thread,  twine  and  pack  thread, 
and  all  manufactures  of  flax,  or  of  which  flax  shall  be  the 
component  material  of  chief  value,  not  specially  enumerated 
or  provided  for  in  this  act ; "  while  a  subsequent  paragraph  of 
the  same  schedule  imposes  a  duty  of  25  per  cent  ad  valorem 
upon  ''  seines  and  seine  and  gilling  twine."  The  question  is, 
to  which  category,  under  the  finding  of  facts,  these  goods  are 
to  be  assigned.  We  think  the  following  extract  from  the  find- 
ing is  decisive  in  favor  of  the  position  taken  by  the  plaintiff 
in  error:  "For  many  years  before  the  tariff  act  of  1883,  this 
kind  of  thread,  of  the  manufacture  of  W.  &  J.  Knox  and 
other  foreign  makers,  was  imported  under  the  name  of  gilling 
twine,  to  be  used  in  making  gill  nets,  and  was  invoiced  and 
entered  at  the  custom-house  under  that  name,  and  was  so 
designated  on  price-lists  and  trade  circulars  of  the  foreign 
makers.  For  many  years  before  the  act  no  other  imported 
article  was  known  by  the  special  name  of  gilling  twine." 

It  is  a  cardinal'  rule  of  this  court  that,  in  fixing  the  classifi- 
cation of  goods  for  the  payment  of  duties,  the  name  or  des- 
ignation of  the  goods  is  to  be  understood  in  its  known  com- 
mercial sense,  and  that  their  denomination  in  the  market  when 
the  law  was  passed  will  control  their  classification  without 
regard  to  their  scientific  designation,  the  material  of  which 
they  may  be  made  or  the  use  to  which  they  may  be  applied. 
Two  Hundred  Chests  of  Tea,  9  Wheat.  430, 438;  Cnited  States 
V.  One  fftmdred  and  TvxH/oe   Casks  of  Suga/r,  8  Pet.   277; 
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Mliott  V.  Swartwout,  10  Pet.  137 ; '  Curtis  v.  Martin^  3  How. 
106 ;  Arthur  v.  Morrison^  96  U.  S.  108 ;  Swan  v.  Arthv/r^  103 
U.  S.  597 ;  Schmieder  v.  Barney^  113  U.  S.  645-;  Arthur  v. 
Butterfield,  125  U.  S.  70;  RdberUon  v.  Salomon,  130  U.  S. 
412. 

It  must  be  assumed  that  Congress  in  imposing  a  duty  upon 
"  gilling  twine  "  eo  nomine,  intended  that  some  article  used  for 
the  purpose  of  manufacturing  gill  nets  should  pay  duty  as 
such,  and  as  the  article  in  question  is  and  was,  for  many  years 
before  the  act  was  passed,  imported,  invoiced  and  entered  at 
the  custom-house  under  that  name,  and  was  so  designated  in 
price-lists  and  trade  circulars,  and  was  actually  intended  for 
use  in  the  manufacture  of  gill  nets,  and  no  other  article  was 
imported  under  that  name,  it  follows  that  it  should  be  classi- 
fied as  such,  notwithstanding  it  is  in  fact  linen  thread,  and 
when  intended  for  sewing  purposes  is  invoiced  and  entered  as 
linen  thread. 

The  argument  for  the  higher  duty  is  based  upon  the  finding 
that  the  article  is  not  twine,  is  not  suitable  for  the  purposes  to 
which  twine  is  commonly  put,  because  made  of  flax  from 
which  the  gum  has  been  removed  by  boiling,  and  is  flexible, 
without  the  stiffness  of  twine,  highly  finished,  capable  of 
being  used  for  sewing  and  largely  used  for  machine  sewing  in 
many  trades.  It  would  seem  to  follow  from  this  that,  in  the 
opinion  of  the  court  below,  twine  must  be  stiff  and  contain  a 
certain  quantity  of  gum,  as  the  most  ordinary  form  of  twine 
for  wrapping  parcels  undoubtedly  does.  But  these  qualities 
are  not  essential  to  twine,  which  is  defined  by  Webster  as, 
"A  strong  thread  composed  or  two  or  three  smaller  threads 
or  strands  twisted  together,  and  used  for  various  purposes,  as 
for  binding  small  parcels,  making  nets  and  the  like ;  a  small 
cord  or  string."  If  in  fact  twine  were  necessarily  stiff  and 
contained  an  infusion  of  gum,  there  could  be  no  such  thing  as 
"gilling  twine,"  since  for  the  purpose  of  gill  nets,  linen  thread 
must  combine  the  utmost  possible  flexibility  of  movement  with 
lightniess  of  texture,  strength  and  invisibility.  It  is  stated  in 
the  opinion  of  the  general  appraisers  at  New  York  of  December 
4,  1890,  referred  to  in  the  brief  of  counsel,  that  "the  action  of 
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th&water  would  kink  the  hard  twisted  thread  and  dissolve  the 
gum  or  sizing,  thus  rendering  the  nets  made  therefrom  com-  ^ 
paratively  worthless."  It  should  be  so  light  as  to  float  in  the 
current,  so  fine  and  so  near  the  color  of  the  water  as  to  be 
invisible,  and  so  strong  that  when  the  fish  are  caught  by  the 
gills  they  are  held  by  the  tenacity  of  the  thread.  It  is*  un- 
doubtedly thread,  and  the  finding  is  that  home-made  linen 
thread  used  for  gilling  purposes  is  invariably  (and  more  prop- 
erly) called  gilling  thread;  never  gilling  twine.  We  are 
bound,  however,  to  give  some  effect  to  the  words  "gilling 
twine,"  and  if  there  be  no  other  imported  article  of  that  name, 
it  follows  conclusively  that  this  must  have  been  the  article 
intended.  Nor  is  this  inference  greatly  weakened  by  the  fact 
that  the  article  is  nothing  less  than  linen  thread,  differing  not 
in  material  quality  or  mode  of  manufacture  from  other  similar 
thread,  that  nine-tenths  of  the  thread  so  imported  is  used  for 
other  purposes  than  gilling,  and  that  when  so  imported,  it  is 
invoiced  and  entered  as  linen  thread,  and  is  so  known  in  com- 
merce, and  designated  on  price-lists  and  trade  circulars. 

It  would  appear  from  the  Treasury  reports  and  circulars  to 
admit  of  some  doubt  whether  there  is  an  absolute  identity  be- 
tween the  thread  used  for  gilling  and  that  used  for  sewing ; 
but  it  is  not  necessary  for  us  to  determine  whether  the  same 
duty  should  be  imposed  if  the  same  article  be  imported  for 
different  purposes.  Of  course  this  would  follow  only  in  case 
the  two  articles  were  absolutely  identical,  and  if,  as  found  by 
the  board  of  general  appraisers  of  New  York,  to  which  refer- 
ence has  already  been  made,  the  difference  between  the  two  is 
so  marked  as  to  render  them  easily  separable,  the  question  of 
identity  would  not  arise.  It  was  found  by  them  that  the 
machine  thread  is  a  harder  twist  and  contains  more  sizing 
than  the  gilling,  and  that  the  former  could  not  be  satisfac- 
torily used  for  the  manufacture  of  giU  nets. 

It  is  sufficient  for  the  purposes  of  this  case  to  hold  that, 
when  imported  as  gilling,  for  the  manufacture  of  gill  nets,  it. 
is  liable  only  to  the  duty  of  26  per  cent. 

While  the  statements  made  and  the  opinions  advanced  by 
the  promoters  of  the  act  in  the  legislative  body  are  inadmis- 
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sible  as  bearing  upon  its  constraction,  yet  reference  to  the  pro- 
ceedings of  such  body  may  properly  be  made  to  inform  the 
court  of  the  exigencies  of  the  fishing  interests  and  the  reasons 
for  fixing  the  duty  at  this  amount.  Jennison  y,  KirJc^  98 
U.  S.  453,  459 ;  Blake  v.  National  Banks,  23  Wail.  307,  317 ; 
The  Collector  v.  Richards,  23  Wall.  246,  258 ;  Gilmer  v.  Stone, 
120  U.  S.  686,  590;  United  States  v.  Union  Pacific  Railroad, 
91  U.  S.  72,  79.  It  seems  that  the  duty  upon  seines  was 
originally  fixed  at  six  and  one-half  cents  per  pound ;  when, 
upon  representations  of  the  fishermen  upon  the  Lakes,  who  use 
seines  and  gill  nets  which  are  only  made  of  Scotch  and  Irish 
flax,  and  always  from  imported  twine,  that  they  were  suffer- 
ing from  the  competition  of  Canadian  fishermen,  who  imported 
their  twine  free  of  duty  and  found  a  ready  sale  for  their  fish 
in  American  ports,  also  free  of  duty,  an  effort  was  made  to  put 
seines  and  seine  and  gilling  twine  on  the  free  list ;  but  the  mat- 
ter was  finally  compromised  by  fixing  the  duty  at  25  per  cent 
ad  valorem.  Unless  this  be  held  to  include  the  thread  of 
which  these  gill  nets  are  actually  made,  the  intention  of  Con- 
gress will  evidently  be  defeated. 

While  in  the  absence « of  a  more  specific  designation  this 
article  might  properly  be  classed  as  linen  thread,  it  is  a  familiar 
rule  in  revenue  cases  that,  where  Congress  has  designated  an 
article  by  a  specific  name  and  imposed  a  duty  upon  it,  general 
terms  in  the  same  act,  though  sufficiently  broad  to  compre- 
hend such  article,  are  not  applicable  to  it ;  in  other  words,  the 
article  will  be  classified  by  its  specific  designation,  rather  than 
under  a  general  description.  Homer  v.  The  Collector,  1  WalL 
486;  Arthur  v.  Zahey,  96  U.  S.  112;  Arthur  v.  Stephani,  96 
U.  S.  125  ;  Movitis  v.  Arthur,  95  U.  S.  144. 

We  think  the  intention  of  Congress  that  these  goods  should 
be  classified  as  ^^  gilling  twine  "  is  plain ;  but  were  the  question 
one  of  doubt,  we  should  still  feel  obliged  to  resolve  that  doubt 
in  favor  of  the  importer,  since  the  intention  of  Congress  to 
.impose  a  higher  duty  should  be  expressed  in  clear  and  unam- 
biguous language.  United  States  v.  Jsham,  17  Wall.  496; 
Rartranft  v.  Wieginann,  121  U.  S.  609;  Ourr  v.  Scudds,  11 
Exch.  190. 
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The  judgment  of  the  court  below  will,  therefore,  be 

Reveraedy  and  the  case  remanded  far  further  proceedings  in 
oonforndty  with  this  opinion. 

Mb.  Justice  Bbadlsy  and  Mb.  JtTsTiOB  Gbat  were  not 
present  at  the  argument,  and  took  no  part  in  the  decision  of 
this  case. 


■ » < 


LEADVILLE  COAL  COMPANY  v.  MoCREERY. 

APPEAL  FBOM  THE  OIBCUFT  OOUBT  OF  THE  UNITBD  STATES  FOB  THE 

NOBTHEBN   DISTBIGT  OF  OHIO. 

No.  960.    Argued  and  submitted  October  20, 1801.  —  Decided  November  0, 1801. 

When,  In  pursuance  of  the  jurisdiction  conferred  by  the  laws  of  the  United 
States,  a  Circuit  Court  of  the  United  States  talses  possession  of  the  prop- 
erty of  a  defendant,  situated  within  a  State,  and  proceeds  to  final  decree, 
determining  the  rights  of  all  parties  to  that  property,  its  decree  is  not 
superseded  and  its  jurisdiction  ended  by  reason  of  subsequent  proceed- 
ings in  the  courts  of  the  State  looking  to  the  administration  of  that  prop- 
erty In  accordance  with  the  laws  of  the  State. 

A  decree  in  such  case,  determining  the  claims  of  all  creditors  and  their  right 
to  share  in  the  distribution  of  the  property,  is  final  as  to  all  who  had 
notice  and  Icnowledge  of  the  proceedings. 

In  this  case  there  were  no  Irregularities  in  the  proceedings  which  can  be 
challenged  here. 

In  EQurrr.    The  case  is  stated  in  the  opinion. 

Mr.  Henry  Crawfordytov  appellants,  submitted  on  his  brief. 

Mr.  Charles  C.  Baldwin^  with  whom  was  Mr.  Cecil  D.  Sine 
on  the  brief,  for  appellees. 

Mb.  Justice  Bbewbb  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  are  these :  On  February  21, 1883,  a 
suit  was  commenced  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Ohio,  by  the  Lake  Superior  Iron 
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Company  and  others  against  Brown,  Bonnell  &  Company,  a 
corporation  having  large  and  extensive  iron  works.  A  receiver 
was  then  appointed,  who  took  possession  of  the  property  of 
the  company ;  and  such  proceedings  were  thereafter  had  that 
in  February,  1886,  a  decree  was  entered  ascertaining  the  claims 
of  each  creditor  who  had  appeared  and  proved  his  claim,  176 
in  number,  and  directing  a  sale  of  the  property.  From  that 
decree  the  defendant  appealed  to  this  couH.  On  the  hearing 
of  the  appeal  the  decree  was  affirmed,  Brown  v.  Lake  Superior 
Iron  Co.^  134  TJ.  S.  530,  and  a  mandate  sent  to  the  court  below, 
directing  it  to  carry  the  decree  into  execution.  An  order  of. 
sale  was  thereafter  issued  and  the  property  sold,  and  purchased 
by  the  present  appellees,  acting  as  trustees  for  all  the  creditors 
who  chose  to  enter  into  a  proposed  new  corporation ;  and  into 
such  corporatiou  nearly  all  the  creditors,  over  ninety-six  per 
cent  in  amount,  entered.  On  the  coming  in  of  the  report  of 
the  master,  a  decree  was  entered  confirming  the  sale,  44  Fed. 
Rep.  539 ;  from  which  decree  these  appellants  have  taken  this 
appeal.  Two  of  the  appellants,  the  Leadville  Coal  Company 
and  Charles  S.  Worden,  claimed  to  have  been  creditors  of 
Brown,  Bonnell  &  Company ;  and  the  other  two  to  have  been 
stockholders  in  that  corporation. 

The  first  contention  of  appellants  is,  that  by  proper  proceed- 
ings in  the  Court  of  Common  Pleas  of  Mahoning  County,  Ohio, 
the  corporation  defendant.  Brown,  Bonnell  &  Company,  had 
been,  on  July  12,  1889,  after  the  original  decree  in  the  Circuit 
Court  of  the  United  States,  and  before  the  hearing  of  the 
appeal  by  this  court,  judicially  dissolved,  and  one  Hallett  K. 
Taylor  appointed  receiver,  and  charged  with  the  statutory 
duties  of  holding,  managing  and  disposing  of  all  the  corpo- 
rate assets,  and  distributing  them  among  creditors ;  and  that 
thereafter  the  Circuit  Court  of  the  United  States  ought  not  to 
have  proceeded  further,  but  should  have  turned  the  property 
over  to  such  statutory  receiver,  in  order  that  the  property 
might  be  distributed  under  the  direction  of  the  state  court. 
The  argument  is,  that  the  judicial  decree  of  dissolution  of  the 
corporation,  the  sole  defendant,  was  equivalent  to  the  death  of 
an  individual  defendant :  and  that  all  subsequent  proceedings 
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in  reference  to  the  disposition  of  the  property  and  assets  of 
this  deceased  defendant  most  be  had  according  to  the  laws, 
and  in  the  courts,  of  the  State  cireating  the  corporation. 

It  is  worthy  of  notice  that  the  case  in  which  the  decree  of 
dissolution  was  entered  was  not  commenced  till  long  after 
this  suit  was  begun  and  the  receiver  had  taken  possession  of 
the  property :  that  the  receiver  thus  appointed  by  the  state 
court  does  not  himself  come  into  this  court  and  ask  possession 
of  this  property  ;  and  also,  that  the  state  court  in  its  decree  of 
dissolution,  expressly  recognized  the  possession  of  the  United 
States  court,  and  in  the  following  words  declined  to  interfere 
therewith :  '^  But  inasmuch  as  it  appears  to  the  court  that  the 
estate  and  effects  of  said  Brown,  Bonnell  &  Co.  are  at  the 
present  time  in  the  hands  of  a  receiver  appointed  by  and 
acting  under  the  orders  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio,  it  is  ordered  that  the 
receiver  hereby  appointed  shall  not  interfere  with  the  posses- 
sion of  the  receiver  appointed  by  said  Federal  court  of  the 
effects  and  assets  of  said  corporation."  But  we  do  not  care  to 
rest  our  conclusion  on  these  circumstances.  The  Circuit  Court 
takes  its  jurisdiction  not  from  the  State  of  Ohio,  but  from  the 
United  States ;  and  the  extent  of  its  jurisdiction  is  not  deter- 
mined by  the  laws  of  the  State,  but  by  those  of  the  United 
States.  Doubtless,  while  sitting  in  the  State  as  a  court  of  the 
United  States,  it  accepts  and  gives  effect  to  the  laws  of  the 
State  so  far  as  they  do  not  affect  its  jurisdiction  and  the  rights 
of  non-resident  creditors.  It  nevertheless  exercises  powers 
independent  of  the  laws  of  the  State ;  and  when,  in  pursuance 
of  the  jurisdiction  conferred  by  the  laws  of  the  United  States, 
it  takes  {)ossession  of  the  property  of  a  defendant  and  pro- 
ceeds to  final  decree,  determining  the  rights  of  all  parties  to 
that  property,  its  decree  is  not  superseded  and  its  jurisdiction 
ended  by  reason  of  subsequent  proceedings  in  the  courts  of 
the  State,  looking  to  an  administration  of  that  property  in 
accordance  with  the  laws  of  the  State.  It  would  be  an  anom- 
aly in  legal  proceedings  if,  after  a  court  with  full  jurisdiction 
over  property  in  its  possession  has  finally  determined  all  rights 
to  that  property,  subsequent  proceedings  in  a  court  of  another 
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jarisdictioQ  could  annul  such  decree,  and  disturb  all  rights  once 
definitely  determined.  Ko  such  anomaly  exists  in  the  relative 
jurisdiction  of  state  and  Federal  courts.  The  latter  having 
once  acquired  full  jurisdiction,  and  proceeded  to  a  final  deter- 
mination, may  rightfully  proceed  still  further  and  to  an  exe- 
cution of  that  decree,  irrespective  of  any  proceedings  in  the 
courts  of  the  State.  The  first  and  principal  contention  of  the 
appellants  must  therefore  be  overruled. 

Secondly.  It  is  insisted  that  the  Circuit  Court  erred  in  re- 
fusing to  allow  a  contest  of  the  adjudication  of  the  rights  of 
creditors  made  in  its  final  decree,  on  the  subsequently  filed 
petition  of  these  appellants;  and  also  that  it  refused  to  allow 
the  claim  of  one  of  these  appellants,  who  now  insists  that  he  is 
a  creditor  and  entitled  to  share  in  the  proceeds  of  the  sale.  In 
the  proceedings  anterior  to  the  final  decree,  it  appears  that 
notice  was  given  to  all  creditors  to  prove  their  claims,  and 
that  this  particular  creditor  had  notice  of  those  proceedings, 
but  failed  to  make  proof  of  his  right.  It  is  now  insisted  that 
the  decree  in  respect  to  these  several  claims  was  merely  inter- 
locutory, and  that  the  matter  is  open  to  further  and  subsequent 
inquiry.  There  is  no  pretence  of  want  of  notice,  or  ignorance 
of  the  proceedings,  and  no  excuse  given  for  failing  to  litigate 
all  these  matters  when  before  the  court  prior  to  the  decree-. 
Under  such  circumstances  we  dissent  entirely  from  the  con- 
tention that  this  decree  was,  as  to  these  matters,  merely  an 
interlocutory  order.  That  decree  determined  the  rights  of  all 
parties  interested  in  the  proceeds  of  this  property,  and  if  any 
one  of  these  appellants,  after  notice,  failed  to  assert  his  rights 
or  to  challenge  the  allowances  then  made  by  the  court,  his 
rights  and  challenge  were  lost.  He  has  had  his  da;^  in  court, 
and  is  concluded  by  the  final  decree. 

The  final  contention  is,  that  there  were  certain  irregularities 
in  the  sale,  and  those  irregularities  are  sought  to  be  established 
principally  by  the  affidavits  of  counsel  for  appellants,  based 
upon  hearsay  testimony.  So  far  as  such  affidavits  rest  on  hear- 
say testimony,  it  is  enough  to  say  that  they  prove  nothing ; 
and  in  so  far  as  they  refer  to  other  matters,  it  is  also  enough 
to  say  that  we  see  no  substantial  error  in  the  proceedings  of 
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the  sale.  The  defendant  is  not  now  contesting  the  sale,  and 
so  far  as  any  trifling  matters  are  concerned,  it  does  not  lie  in 
the  mouth  of  these  alleged  creditors  and  stockholders  to  chal- 
lenge the  regularity  of  the  proceedings.  Indeed,  we  cannot 
fail  to  observe  that  the  main  scope  and  purpose  of  this  appeal 
seem  to  be  to  relitigate  questions  fully  determined  by  the  final 
decree  appealed  from  and  affirmed. 
We  see  no  error  in  the  record,  and  the  decree  of  the  Circuit 

Court  is 

Affirmed. 

Hb.  JusnoB  Bbadlet  and  Mb.  Justiob  Gbat  did  not  hear 
the  argument  or  take  part  in  the  decision  of  this  case. 


DAVIS  V.  PATRICK 
mbbob  to  thb  ciBOurr  goubt  of  the  united  states    fob  the 

DISTBIOT  OF   NEBBASKA. 
No.  984.    Argued  Oetober  22, 23, 1891.  -~  Decided  November  9, 1891. 

In  determining  whether  an  alleged  promise  is  or  is  not  a  promise  to  answer 
for  the  debt  of  another,  the  following  rules  may  be  applied  :  (1)  if  the 
promissor  is  a  stranger  to  the  transaction,  without  interest  in  it,  the 
obligations  of  the  statute  are  to  be  strictly  upheld :  (2)  but  if  he  has  a 
personal,  immediate  and  pecuniary  interest  in  a  transaction  in  which  a 
third  party  is  the  original  obligor,  the  courts  will  give  effect  to  the  promise. 

The  real  character  of  a  promise  does  not  depend  altogether  upon  form  of 
expression,  but  largely  upon  the  situation  of  the  parties,  and  upon 
whether  they  understood  it  to  be  a  collateral  or  direct  promise. 

When,  in  an  action  to  recover  on  a  contract,  testimony  is  admitted  without 
objection,  showing  the  alleged  contract  to  have  been  made,  but  on  a  day 
different  from  that  averred  in  the  declaration,  and  the  court  directs  a 
verdict  for  the  defendant  without  amendment  of  the  declaration,  sach 
ruUng  is  not  erroneous  by  reason  of  the  variation. 

The  case  was  stated  by  the  coart  as  follows : 

This  case  was  commenced  on  the  24th  day  of  November, 
1880,  by  the  filing  of  a  petition  in  the  District  Court  of  Knox 
County,  Nebraska.  Subsequently  it  was  removed  to  the 
Circuit  Court  of  the  United  States,  and  at  the  May  term,  1883, 
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of  that  court  a  jadgment  was  rendered  in  favor  of  the  plaintiff. 
That  judgment  was  reversed  by  this  court,  at  its  October 
term,  1886.  Dams  v.  Patrick,  122  U.  S.  138.  A  second  trial 
in  January,  1890,  resulted  in  another  verdict  and  judgment  for 
the  plaintiff,  and  ag&in  the  defendant  alleges  error.  The  peti- 
tion counts  on  two  causes  of  action.  No  question  is  made  by 
counsel  for  plaintiff  in  error  with  respect  to  the  first  count  or 
the  rulings  thereon  — the  only  error  alleged  being  in  reference 
to  the  second  count.  That  count  is  for  the  transportation  of 
silver  ore  from  the  Flagstaff  mine,  in  Utah  Territory,  to  fur- 
naces at  Sandy,  in  the  same  Territory.  In  the  first  trial  it 
was  claimed  that  Davis,  the  defendant,  was  the  real  owner  of 
the  Flagstaff  mine,  and  therefore  primarily  responsible  for  all 
debts  contr.acted  in  its  working.  The  relations  between  Davis 
and  the  Flagstaff  Mining  Company  were  disclosed  by  a  written 
agreement,  of  date  December  16,  1873.  By  that  agreement  it 
appeared  that  Davis,  on  June  12,  1873,  had  advanced  to  the 
company  £5000,  at  the  rat«  of  six  per  cent  interest,  a  sum  then 
due ;  that  it  had  sold  to  Davis  and  agreed  to  deliver  at  the 
ore-house  of  the  company,  free  of  cost,  5195  tons  of  ore,  of 
which  it  had  only  then  delivered  200  tons,  although  Davis  had 
paid  in  full  for  the  entire  amount.  The  agreement  also  re- 
cited that  Davis  was  to  advance  an  additional  amount,  if 
needed,  not  exceeding  £10,000.  It  then  provided  that  the 
mine  should  be  put  under  the  sole  management  of  J.  N.  H. 
Patrick,  to  be  worked  and  controlled  by  him  until  such  time 
as  the  ore  sold  had  been  delivered  and  the  sums  borrowed  had 
been  repaid,  with  interest.  This  control  was  irrevocable,  save 
at  the  instance  of  Davis.  Coupled  with  this  agreement  was 
a  full  power  of  attorney  to  Patrick.  This  court  held  that  such 
contract  established  between  Davis  and  the  mining  company 
simply  the  relation  of  creditor  and  debtor,  and  did  not  make 
him  in  any  true  sense  the  owner.  For  the  erroneous  rulings 
of  the  trial  court  in  this  respect  the  judgment  was  reversed. 
In  the  second  trial,  this  construction  of  the  relations  of  Davis 
to  the  Flagstaff  Mining  Company  was  followed  by  the  court, 
and  the  jury  instructed  that  the  contract  put  in  evidence  be- 
tween Davis  and  the  mining  company  created  simply  the  rela- 
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tions  of  creditor  and  debtor,  and  did  not  make  the  former 
liable  for  expenses  created  in  working  and  operating  the  mine ; 
and  the  trial  proceeded  upon  the  theory  that  during  the  time 
the  services  sued  for  were  being  rendered  Davis  was  the  party 
mainly  and  pecuniarily  interested  in  the  working  of  the  mine, 
and  that  he  assumed  to  Patrick  a  personal  responsibility  for 
such  services ;  and  the  real  question  tried  was  whether  Davis's 
promises  were  collateral  undertakings  to  pay  the  debts  of 
another,  and  void  because  not  in  writing. 

[In  the  opinion  of  the  court,  post,  485-487,  some  of  the 
material  evidence  at  the  last  trial  is  set  forth.] 

Mr.  J.  M.  Woolworth  for  plaintiff  in  error. 

The  case  was  put  to  the  jury  upon  the  words  of  an  original 
and  absolute  promise.  It  was  said  to  them,  if  Davis  agreed 
to  pay  for  the  services,  and  if  he  agreed  to  pay  the  account, 
and  if  he  agreed  to  pay  for  th^  work,  and  so  on,  he  is  liable. 
This  was  error,  whether  the  proof  shows  that  the  form  of 
expression  was  "  I  will  see  you  paid,"  or  "  I  will  be  respon- 
sible." Both  forms  have  in  law  a  different  meaning  and  effect 
from  the  one,  "  I  will  pay  you."  It  is  elementary  that  the 
words  "  I  will  see  you  paid  "  form  a  collateral  promise.  On 
this  point  we  must  look  to  the  statute  of  Nebraska,  and  its 
construction  by  the  Supreme  Court  of  that  State.  De  Wolf  v. 
Babaud,  1  Pet.  476. 

The  statute  in  Nebraska,  as  that  in  New  York,  (considered 
in  De  Wolf  v.  Eabaud^)  is  substantially  "  a  transcript  of  the 
29th  of  Charles  2,  c.  3."  It  is  as  follows:  "  In  the  following 
cases  every  agreement  shall  be  void  unless  such  agreement,  or 
some  note  or  memorandum  thereof  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged  therewith :  .  .  .  Second j 
every  special  promise  to  answer  for  the  debt,  default  or  mis- 
doings of  another  person."    Comp.  Stats,  c.  32,  §  8. 

The  cases  upon  the  statute  are  as  follows :  Hose  v.  0*Linnj 
10  Nebraska,  364.  The  servant  of  A  was  injured  by  the 
wrongful  act  of  B.  A  physician  was  called  in  by  B,  who  went 
to  A's  house,  where  the  servant  lay,  and  performed  medical 
services ;  immediately  after  which  A  told   him  that  B  was 

VOL.  CXLI — 31 
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responsible  for  the  accident,  adding :  "  But  you  need  not  be 
at  all  alarmed,  I  will  see  that  you  are  paid ; "  and  the  physician 
continued  treating  the  patient  until  he  was  cured.  Mr.  Justice 
Cobb  deals  with  the  question  as  one  arising  upon  these  words, 
"  I  will  see  that  you  are  paid,"  and  considers  the  promise  as 
within  the  second  class  of  cases  mentioned  by  Chief  Justice 
Kent  in  Leonard  v.  Vredenburgh^  8  Johns.  29 ;  S.  C,  5  Am.  Dec 
317 ;  that  is,  as  a  collateral  undertaking.  See  also  Morris9ey  v. 
Kinseyy  16  Nebraska,  17 ;  Waters  v.  Shxiffer^  25  Nebraska,  225. 

These  cases  dispose  of  the  question  and  show  the  error  into 
which  the  court  fell  in  perverting  a  promise  to  see  Patrick 
paid  into  a  promise  to  pay  him.  And  this  is  the  old  law.  In 
Wa;tkin8  v.  Perkins^  1  Ld.  Rayra.  224,  the  Chief  Justice  said : 
"  If  A  promise  B,  being  a  surgeon,  that  if  B  cure  D  of  a  wound, 
he  will  see  him  paid ;  this  is  only  a  promise  to  pay  if  D  does 
not,  and  therefore  it  ought  to  be  in  writing,  by  the  statute  of 
frauds." 

Mataon  v.  Wharam^  2  T.  R.  80,  is  the  leading  case  on  this 
subject  The  defendant  had  applied  to  one  of  the  plaintiffs, 
to  know  if  they  were  willing  to  serve  one  R.  C.  with  groceries, 
and  on  his  replying  that  they  did  not  know  R.  C,  the  defend- 
ant said,  "  If  you  do  not  know  him,  you  know  me,  and  I  will 
see  you  paid."  The  goods  were  subsequently  sent  to  R.  C, 
and  charged  to  him.  Application  was  made  to  him  for  pay- 
ment, and  he  not  responding,  and  the  defendant  refusing  to 
pay,  the  action  was  brought  for  goods  sold  and  delivered  to 
the  defendant.  Mr.  Justice  BuUer,  reviewing  some  previous 
oases,  said :  "  The  authorities  are  not  now  to  be  shaken  ;  and 
the  general  line  now  taken,  is  that  if  persons  for  whose  use  the 
goods  are  furnished  be  liable  at  all,  any  other  promise  by  a 
third  person  to  pay  that  debt,  must  be  in  writing ;  otherwise 
it  is  void  by  the  statute  of  frauds."  And  judgment  was  given 
to  the  defendant,  without  hearing  his  counsel.  See  also  Brown 
V.  Bradshaw^  1  Duer,  199 ;  Hill  v.  Raymond^  3  Allen,  540 ; 
Williarris  v.  Corbet^  28  Illinois,  262 ;  Q-reene  v.  Burton^  59 
Vermont,  423 ;  Birchell  v.  Neaster^  36  Ohio  St.,  331 ;  Simpson 
y.  HaU^  47  Connecticut,  417  ;  Wagner  v.  HaUach^  3  Colorado, 
176.     They  all  agree  with  the  Nebraska  cases,  that  the  prom- 
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ise,  ^^  I  will  see  you  paid,"  is  a  collateral  one  and  within  the 
statute. 

From  these  words,  I  pass  to  consider  the  other  form  of  the 
promise,  which  Patrick  put  into  Davis's  mouth ;  namely,  that 
he  would  be  responsible  for  the  debt. 

Anderson  v.  Hayman^  1  H.  Bl.  120,  was  upon  a  promise 
by  a  father  in  these  words:  "  I  will  be  bound  for  the  payment 
of  the  money  as  far  as  £800  or  £1000,"  for  goods  sold  and 
delivered  to  the  son.  Payment  was  demanded  of  the  son,  but 
he  having  become  bankrupt,  plaintiff  sued  the  father.  The 
verdict  being  for  the  defendant,  the  court  upon  a  rule  nm  for 
a  new  trial,  held  that  this  promise  not  being  in  writing,  was 
void  by  the  statute  of  frauds. 

In  TUeston  v.  NetUeton^  6  Pick.  609,  the  defendant  was  the 
commanding  officer  of  a  militia  company,  and  also  a  member 
of  the  committee  on  arrangements  for  a  celebration  of  the 
Fourth  of  July,  which  included  a  public  dinner  provided  by 
the  plaintiff.  The  members  of  the  company  with  other  citi- 
zens partook  of  the  dinner,  and  while  they  were  eating  the 
plaintiff  sent  two  persons  to  collect  one  dollar  from  each  of 
those  present  to  pay  for  his  dinner,  etc.  Whereupon  the 
defendant  stopped  them  and  said  that  they  need  not  call  upon 
the  members  of  the  company,  as  he  would  be  responsible  for 
them;  to  which  the  plaintiff  assented,  and  no  money  was 
collected  from  them.  The  evidence  was  submitted  to  the 
jury,  which  found  for  the  defendant ;  and  the  court,  affirming 
the  judgment,  stated  that  the  members  of  the  company  were 
the  original  debtors,  and  might  have  been  sued  separately  upon 
an  implied  promise ;  and  their  original  liability  proved  that 
the  defendant's  engagement  was  only  collateral. 

Walker  v.  McDonald,  5  Minnesota,  455,  was  an  action  for 
rent  for  which  the  defendant  promised  to  be  "responsible,'* 
which  was  held  to  be  a  collateral  promise. 

In  Walker  v.  Richards,  41  N.  H.  388,  it  was  held  that  a 
promise  to  be  "  accountable  "  for  goods  sold  and  delivered  to 
a  third  person  was  within  the  statute. 

No  circumstance  testified  to  by  any  of  the  witnesses  shows 
that  either  of  the  parties,  the  company,  Patrick  or  Davis  con- 


484  OCTOBER  TERM,  1891. 

Counsel  for  Defendant  in  Error. 

sidered  Davis  liable  upon  an  original  promise,  nor  in  fact  liable 
at  all  until  Patrick  ceased  to  haul  the  ores.  Everything,  on 
the  other  hand,  shows  that  Davis^s  liability  was  not  upon  an 
original  promise.  These  circumstances  entitled  Davis  to  a 
direction  from  the  court  to  the  jury,  as  requested  by  him  in 
his  third  and  fourth  requests,  that  he  was  not  liable  as  upon 
an  original  promise. 

The  cases  are  all  to  the  effect  that  when  the  words  of  a 
promise  are  equivocal,  the  question  upon  all  the  circumstances 
must  be  submitted  to  the  jury.  Anderson  v.  Ilayman^  1  H. 
Bl.  120;  DarneU  v.  Trait,  2  Car.  &  Payne,  82;  Dixon  v. 
Frazee,  1  E.  D.  Smith,  32. 

The  case  at  bar  differs  from  Emerson  v.  Slater,  22  How.  28, 
in  all  material  circumstances.  When  the  alleged  promise  was 
made,  the  Flagstaff  Company  was  solvent,  and  possessed  of 
valuable  properties,  none  of  which  had  been  placed  in  the 
hands  of  Davis.  Patrick  never  stopped  or  threatened  to  stop 
working  for  the  company  ;  all  he  says  is  that  but  for  Davis's 
promise  he  would  have  forced  him  to  pay.  He  had  not  taken 
possession  of  the  company's  property  so  as  to  exclude  it,  or  any 
contractor  from  doing  the  work.  The  promise  was  not  in 
its  form  absolute  and  original,  but  contingent  and  collateral. 
These  are  material  distinctions. 

There  are  several  cases  classified  according  to  their  circum- 
stances, which  illustrate  the  distinction  taken  above,  between 
Emerson  v.  Slater  and  the  case  at  bar ;  that  when  the  alleged 
promise  was  made  by  Davis,  Patrick  had  not  put  either  him- 
self or  Davis  in  a  position  which  made  his  employment  neces- 
sary. Clay  V.  Walton,  9  California,  328 ;  Doyle  v.  WhUe,  26 
Maine,  341 ;  S.  C,  46  Am.  Dec.  110 ;  Ames  v.  Foster,  106  Mass. 
400  ;  am  V.  Herrich,  111  Mass.  501. 

Another  set  of  cases  is  where  the  new  promisor  has  agreed 
to  pay  a  lien  upon  property  where  the  protection  of  his  interest 
called  for  the  discharge  of  the  lien.  FuUam  v.  Adams,  37 
Vermont,  391. 

Mr.  John  L.  Webster  for  defendant  in  error.    Mr,  Natha/niel 
Wilson  was  with  him  on  the  brief. 
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Mb.  Justiob  Brewbb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

That  Davis  was^  interested  in  having  the  ore  transported  to 
the  furnaces  is  clear.  He  was  interested  in  two  respects: 
First,  as  to  the  4995  tons  to  be  delivered  to  him  at  the  ore- 
house,  it  being  his  property  when  thus  delivered,  any  subse- 
quent handling  was  wholly  for  his  benefit ;  and  in  respect  to 
the  balance,  as  the  transportation  was  one  step  in  the  process 
of  converting  the  product  of  the  mine  into  money,  it  would 
help  to  pay  the  debt  of  the  company  to  him.  Davis,  there- 
fore, was  so  pecuniarily  interested  in,  and  so  much  to  be  bene- 
fited by,  the  prompt  and  successful  transportation  of  the  ore, 
that  any  contract  which  he  might  enter  into  in  reference  to  it 
was  supported  by  abundant  consideration.  We  proceed,  there- 
fore, to  inquire  what  he  said  and  did.  After  the  execution  of 
the  papers,  the  newly  appointed  manager  took  possession  of  the 
mine ;  and  in  the  fore  part  of  1874  the  plaintiff  commenced 
the  transportation  of  the  ore  under  a  contract  with  the  agent 
of  the  manager.  The  business  was  carried  on  in  the  name  of 
the  mining  company.  The  plaintiff  understood  that  Davis 
was  interested  in  the  matter,  though  not  informed  as  to  the 
extent  of  the  interest,  or  the  terms  of  the  agreement  between 
him  and  the  mining  company.  In  the  fall  of  1874  Davis  came 
to  Utah  to  examine  the  property.  He  was  introduced  by  the 
manager  to  the  foreman  of  plaintiff,  in  the  latter's  presence, 
as  the  boss  of  the  mine,  to  which  Davis  assented.  After  this, 
plaintiff,  who  had  not  received  his  pay  in  full  for  the  services 
already  rendered,  had  an  account  made  up  showing  the  bal- 
ance due  him,  and  presented  it  to  Davis.  His  testimony  as  to 
the  conversation  which  followed  is  in  these  words :  "  I  showed 
it  to  Mr.  Davis  and  told  him  I  was  not  getting  my  money,  and 
Mr.  Davis  said  my  account  was  all  right  and  he  would  be  per- 
sonally responsible  to  me  for  the  money,  and  for  me  to  go  on  as 
I  had  been  doing  and  draw  as  little  money  as  I  could  get  along 
with  to  pay  the  men  and  the  running  expenses,  and  he  would 
see  that  I  got  every  dollar  of  my  money."  The  plaintiff's 
cashier,  who  was  present  at  this  conversation,  gives  this  as  his 
recollection  of  the  conversation : 
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^'  Q.  In  that  conversation  state  what  Mr.  Davis  said  about 
being  responsible  to  A.  S.  Patrick  for  that  account. 

"  A.  He  stated  to  Mr.  Patrick  in  my  presence  that  he  would 
personally  be  responsible  for  that  account.  He  says :  ^  You 
know,  Al.,  I  practically  own  this  mine,  but  money  is  scarce 
and  we  must  get  what  we  can  out  of  the  mine.'  He  says  we 
are  making  large  expenditures  for  improvements,  and  he  says 
you  shall  have  all  the  money  you  want  to  pay  your  men  and 
expenses,  but  you  must  wait  for  the  balance,  and  I  will  see 
that  you  are  paid. 

"  Q.  What  did  he  say  in  that  connection  to  A.  S.  Patrick 
about  continuing  on  in  the  hauling  of  the  ores  ? 

'^A.  He  requested  him  to  continue  in  the  hauling  of  the 
ores.     He  requested  him  to  do  it. 

^^  Q.  In  response  to  Mr.  Davis  to  that  request,  what  did  Mr. 
Patrick  say  ? 

"  A.  He  said  to  Mr.  Davis  if  he  would  guarantee  him  to  be 
paid  he  would  continue  to  work,  and  Davis  said  he  would  see 
him  paid." 

After  this,  the  plaintiff  continued  the  work  of  transportation 
until  the  fall  of  1875,  receiving  such  payments  from  time  to 
time  as  to  extinguish  the  amount  due  him  at  the  date  of  this 
conversation,  and  leaving  a  balance  more  than  covered  by  the 
work  done  in  1875,  and  it  is  only  for  work  done  after  these 
promises  that  this  recovery  was  had  and  in  respect  to  which 
the  questions  presented  and  discussed  arise.  The  plaintiff 
testified  to  another  conversation,  in  September,  1876,  in  the 
city  of  New  York.  His  account  of  that  conversation  is  given 
in  these  words:  "Plaintiff  told  Davis  that  his  brother  and 
himself  were  hard  up  for  money,  and  wanted  to  know  if  Davis 
would  not  give  them  some  money  on  the  '  Flagstaff '  account, 
for  hauling  the  ores.  Plaintiff  had  his  account  with  him  and 
showed  it  to  Davis.  Davis  said  the  whole  of  the  account  was 
all  right,  and  he  proposed  to  pay  the  account,  and  said  he 
would  pay  the  plaintiff.  Plaintiff  said  to  Davis  that  if  he 
would  give  him  some  money  on  the  account  it  would  help  him 
out.  Davis  said  he  had  some  securities  in  London  which  he 
was  going  to  sell,  and  would  have  some  money  in  a  few  days 
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and  would  give,  plaintiff  $5000  on  the  account.  Plaintiff  said 
if  the  money  was  going  to  be  there  in  a  few  days  he  would 
wait  for  it,  but  Davis  said :  ^  No ;  you  go  home  and  I  will 
pledge  you  my  word  that  I  will  telegraph  the  money  to  you 
to  the  First  National  Bank  by  the  first  of  October.' " 

And,  again,  he  testified  to  an  interview  in  1877  with  Davis, 
in  the  city  of  Omaha,  in  the  presence  of  other  parties,  in 
which  he  said:  '^ Davis,  you  promised  all  along  to  pay  me 
that  money,"  and  Davis  replied,  "  I  believe  I  did." 

This  testimony  of  plaintiff  as  to  conversations  with  defend- 
ant is  corroborated  by  other  witnesses  and  contradicted  by 
none.  It  must  therefore  be  accepted  as  presenting  the  facts 
upon  which  this  case  must  be  determined.-  Were  these  prom- 
ises binding  upon  Davis,  or  of  no  avail  to  the  plaintiff  because 
not  in  writing  ?  Were  it  not  for  the.  statute  of  frauds  there 
would  be  no  question,  for  obviously  there  was  both  promise 
and  consideration.  Defendant  relies  upon  that  provision  of 
the  statute  of  frauds  which  forbids  the  maintenance  of  an 
action  ^^  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  person, 
unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing," 
etc.  The  purpose  of  this  provision  was  not  to  effectuate,  but 
to  prevent,  wrong.  It  does  not  apply  to  promises  in  respect 
to  debts  created  at  the  instance  and  for  the  benefit  of  the 
promisor,  but  only  to  those  by  which  the  debt  of  one  party  is 
sought  to  be  charged  upon  and  collected  from  another.  The 
reason  of  the  statute  is  obvious,  for  in  the  one  case  if  there  be 
any  conflict  between  the  parties  as  to  the  exact  terms  of  the 
promise,  the  courts  can  see  that  justice  is  done  by  charging 
against  the  promisor  the  reasonable  value  of  that  in  respect  to 
which  the  promise  was  made,  while  in  the  other  case,  and 
when  a  third  party  is  the  real  debtor,  and  the  party  alone 
receiving  benefit,  it  is  impossible  to  solve  the  confiict  of  mem- 
ory or  testimony  in  any  manner  certain  to  accomplish  justice. 
There  is  also  a  temptation  for  a  promisee,  in  a  case  where  the 
real  debtor  has  proved  insolvent  or  unable  to  pay,  to  enlarge 
the  scope  of  the  promise,  or  to  torture  mere  words  of  encour- 
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agement  and  confidence  into  an  absolute  promise;  and  it  is  so 
obviously  just  that  a  promisor  receiving  no  benefits  should  be 
bound  only  by  the  exact  terms  of  his  promise,  that  this  statute 
requiring  a  memorandum  in  writing  was  enacted.  Therefore, 
whenever  the  alleged  promisor  is  an  absolute  stranger  to  the 
transaction,  and  without  interest  in  it,  courts  strictly  uphold 
the  oblisrations  of  this  statute.  But  cases  sometimes  arise  in 
which,  though  a  third  party  is  the  original  obligor,  the  primary 
debtor,  the  promisor  has  a  personal,  immediate  and  pecuniary 
interest  in  the  transaction,  and  is  therefore  himself  a  party  to 
be  benefited  by  the  performance  of  the  promisee.  In  such 
cases  the  reason  which  underlies  and  which  prompted  this 
statutory  provision  fails,  and  the  courts  will  give  effect  to  the 
promise.  As  said  by  this  court  in  EtneT%(m  v.  Slater^  22  How. 
28,  43  :  "  Whenever  the  main  purpose  and  object  of  the  prom- 
isor is  not  to  answer  for  another,  but  to  subserve  some  pecun- 
iary or  business  purpose  of  his  own,  involving  either  a  ben- 
efit to  himself  or  damage  to  the  other  contracting  party,  his 
promise  is  not  within  the  statute,  although  it  may  be  in  form 
a  promise'  to  pay  the  debt  of  another,  and  although  the  per- 
formance of  it  may  incidentally  have  the  effect  of  extinguish- 
ing that  liability."  To  this  may  be  added  the  observation  of 
Browne,  in  his  work  on  the  statute  of  frauds,  section  165 : 
"  The  statute  contemplates  the  mere  promise  of  one  man  to 
be  responsible  for  another,  and  cannot  be  interposed  as  a  cover 
and  shield  against  the  actual  obligations  of  the  defendant  him- 
self." The  thought  is,  that  there  is  a  marked  difference  be- 
tween a  promise  which,  without  any  interest  in  the  subject- 
matter  of  the  promise  in  the  promisor,  is  purely  collateral  to 
the  obligation  of  a  third  party,  and  that  which,  though  oper- 
ating upon  the  debt  of  a  third  party,  is  also  and  mainly  for 
the  benefit  of  the  promisor.  The  case  before  us  is  in  the  latter 
category.  While  the  original  promisor  was  the  mining  com- 
pany, and  the  undertaking  was  for  its  benefit,  yet  the  perform- 
ance of  the  contract  enured  equally  to  the  benefit  of  Davis  and 
the  mining  company.  Performance  helpeil  the  mining  com- 
pany in  the  payment  of  its  debt  to  Davis,  and  at  the  same 
time  helped  Davis  to  secure  the  payment  of  the  mining  com- 
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pany's  debt  to  him ;  and  as  the  mining  company  was  apparently 
destitute  of  any  other  property,  and  the  payment  of  its  debt 
to  Davis  therefore  depended  upon  the  continued  and  successful 
working  of  this  mine,  and  as  the  control  and  working  of  the 
mine  had  been  put  in  the  hands  of  Davis  so  that  he  might 
justly  say,  as  he  did,  "  I  am  practically  the  owner,"  it  follows 
that  he  was  a  real,  substantial  party  in  interest  in  the  perform- 
ance of  this  contract.  His  promise  was  not  one  purely  collat- 
eral to  sustain  the  obligations  of  the  mining  company,  but  sub- 
stantially a  direct  and  personal  one  to  advance  his  own  inter- 
ests. While  the  mining  company  was  ultimately  to  be  benefited, 
Davis  was  primarily  to  be  benefited  by  the  transportation  of 
the  ore,  for  thereby  that  debt,  which  otherwise  could  not, 
would  be  paid  to  him.  He,  therefore,  in  any  true  sense  of  the 
term  occupied  not  the  position  of  a  collateral  undertaker,  but 
that  of  an  original-  promisor,  and  it  would  be  a  shadow  on 
justice  if  the  administration  of  the  law  relieved  him  from  the 
burden  of  his  promise  on  the  ground  that  it  also  resulted  to  the 
benefit  of  the  mining  company,  his  debtor. 

Counsel  for  Davis  place  stress  on  the  form  of  expression 
attributed  by  Patrick  to  Davis,  to  wit :  "  I  will  be  personally 
responsible ;  I  will  see  you  paid  ; "  and  contends  that  the  im- 
port of  such  language  is  that  of  a  collateral  promise.  There 
is  force  in  this  contention,  as  it  implies  that  some  one  else  was 
also  bound,  but  the  real  character  of  a  promise  does  not  depend 
altogether  upon  the  form  of  expression,  but  largely  on  the  sit- 
uation of  the  parties;  and  the  question  always  is,  what  the 
parties  mutually  understood  by  the  language,  whether  they 
understood  it  to  be  a  collateral  or  a  direct  promise.  Patrick 
declares  he  understood  it  to  be  a  direct  promise,  and  acted  on 
the  faith  of  it.  That  Davis  understood  it  in  the  same  way,  is 
evidenced  not  only  from  the  circumstances  surrounding  the 
parties  at  the  time,  but  from  the  fact  that  in  a  subsequent  inter- 
view, when  charged  to  have  always  promised  to  pay  this  debt, 
he  admits  that  he  believes  that  he  did.  The  plaintiff,  believing 
that  Davis  was,  as  he  said,  practically  the  owner,  the  party 
primarily  to  be  benefited  by  the  conversion  of  the  products  of 
the  mine  into  money,  understood  that  Davis  was  making  an 
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original  promise  to  pay  for  the  work  which  he  might  do,  and 
upon  such  promise  he  might  surely  rely  as  an  original  promise, 
at  least  for  any  work  done  thereafter. 

The  merits  of  the  case,  therefore,  as  disclosed  by  the  testi- 
mony were  with  Patrick,  and  the  judgment  in  his  favor  was 
right.  It  is  objected  that  the  court  in  its  instructions  spoke 
of  Davis  as  an  original  promisor,  as  one  promising  to  pay  the 
debt,  and  not  as  one  promising  to  be  responsible  for  the  debt,  or 
to  see  it  paid.  But  as  Davis,  in  the  second  conversation  prom- 
ised to  pay,  and  in  the  third  admitted  that  he  had  always 
promised  to  pay  the  debt,  we  cannot  think  that  the  court 
misinterpreted  the  scope  and  effect  of  his  words.  It  is  not 
probable  that  the  parties  to  this  transaction  understood  the 
difference  between  an  original  and  a  collateral  promise.  We 
must  interpret  Davis's  promises  in  the  light  of  the  surround- 
ings, and  of  his  subsequent  admissions,  and  in  that  light  we 
cannot  think  that  the  court  erred  in  its  construction  thereof; 
and  if  the  jury  believed  that  he  had  made  such  promises,  we 
cannot  doubt  that  the  verdict  should  have  been  as  it  was. 

It  is  also  objected,  that  the  court  erred  in  not  directing  a 
verdict  for  defendant  upon  the  ground  of  a  departure  from  the 
allegations  of  the  petition.  That  counts  on  an  original  employ- 
ment by  Davis,  in  1873,  while  the  testimony  shows  that  the 
original  employment  was  by  the  mining  company,  and  that 
the  promise  of  Davis  was  made  in  the  fall  of  1874,  and  after 
Patrick  had  been  at  work  for  months  for  the  mining  company. 
As  no  objection  was  made  to  the  admission  of  testimony  on 
this  ground,  and  as  an  amendment  of  the  petition  to  corre- 
spond to  the  proof  would  involve  but  a  trifling  change,  we 
cannot  see  that  there  was  any  error  in  the  ruling  of  the  court. 
If  objection  had  been  made  in  the  first  instance,  doubtless  the 
court  would,  as  it  ought  to  have  done,  have  permitted  an 
amendment  of  the  petition.  There  was  no  surprise,  for  the 
facts  were  fully  developed  in  the  former  trial. 

Upon  the  record  as  presented,  we  think  that  the  verdict  and 
judgment  were  right,  and  as  no  substantial  error  appears  in 
the  proceedings  the  judgment  is 

Affirmed, 
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The  Chief  Jdstiob,  Mb.  Justice  Bbadlet  and  Mb.  Justice 
Gbat  did  not  hear  the  argument  or  take  part  in  the  decision 
of  this  case. 


KNEELAND  v.  LUCE.  (2) 

APPEAL  FBOM    THE    CIBCUIT    COUBT   OF    THE    imiTED    STATES    FOB 

THE   DISTBIOT  OF   INDIANA. 

No.  3B.    Argued  October  19,  20,  1801.  —  Deeided  November  9,  1891. 

In  a  suit  in  equity  bronglit  against  a  railroad  company,  by  a  judgment 
creditor,  for  the  sale  of  its  road,  because  of  insolvency,  the  road  being 
covered  by  numerous  mortgages,  a  receiver  was  appointed,  on  whose 
petition  an  order  was  made  directing  him  to  issue  receiver's  certificates 
to  various  parties,  who  claimed  to  be  sub-contractors  for  building  the 
road,  and  were  about  to  sell  certain  shares  of  the  stock  of  a  company 
whose  road  formed  part  of  the  line  of  road  and  were  held  in  pledge  for 
the  debts.  *The  order  directed  that  the  certificates  should  be  a  first 
lien  on  a  certain  part  of  the  road  and  should  so  state  on  their  face.  They 
were  so  issued.  The  trustee  in  the  mortgages  was  a  party  defendant  to 
the  suit,  when  the  receiver  was  appointed,  and,  by  its  counsel,  consented 
to  the  Issue  of  the  certificates.  The  trustee  also  filed  a  foreclosure  bill, 
in  which  a  decree  of  foreclosure  and  sale  was  made,  providing  for  the 
payment  of  **  court  and  receiver's  indebtedness,"  prior  to  the  payment  of 
the  bondholders,  and  gave  leave  to  the  purchaser  at  the  sale  to  appeal 
from  any  order  directing  the  payment  of  claims  as  prior  to  the  mortgage 
bonds.  The  road  was  sold,  and  the  purchaser,  under  the  order  of  the 
court,  received  the  shares  of  stoclc  referred  to.  The  claims  of  the  hold- 
ers of  the  certificates  were  reported  favorably  by  a  master,  and,  on 
exceptions  to  the  report,  by  the  purchaser,  for  himself  and  other  bond- 
holders, the  court  allowed  all  the  certificates  as  prior  liens,  and  directed 
the  purchaser  to  pay  their  amount  into  court :  Held, 

(1)  The  issue  of  the  certificates  was  proper. 

(2)  Good   faith   required*  that   the  promise  of   the  court  should  be 

redeemed ; 

(3)  The  purchaser  and  the  bondholders  were  estopped  from  setting  up 

any  claim  against  the  priority  of  the  certificates. 
The  appeal  was  dismissed  as  to  the  claims  of  the  appellees  which  did  not 
exceed  $5000. 

The  court  stated  the  case  as  follows: 
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The  Toledo,  Cincinnati  and  St.  Louis  Railroad  Company 
(hereinafter  called  the  St.  Louis  Company)  was  organized 
about  June,  1881,  and  was  formed  by  the  consolidation  of  ten 
local  railroad  companies  which  were  engaged  in  building  lines 
of  narrow-gauge  railroad  in  Indiana  and  Illinois,  between 
Kokomo,  Indiana  and  East  St.  Louis.  A  construction  com- 
pany, known  as  the  Western  Construction  Company  (herein- 
after called  the  Construction  Company),  before  that,  and  in 
1880,  had  entered  into  contracts  with  these  local  railroad 
companies  for  the  construction  of  their  roads,  whereby  the 
Construction  Company  was  to  receive  for  the  work  all  the 
stock  and  bondsr  of  the  several  railroad  companies,  and,  in 
some  cases,  in  addition,  certain  local  aid  which  had  been 
raised  along  the  respective  lines.  The  lines  had  been  located 
and  the  work  was  in  progress  when,  in  the  summer  of  1881,  it 
was  concluded  that  it  would  be  better  to  organize  a  continuous 
line  of  railroad ;  and  with  that  view  the  St.  Louis  Company 
was  formed  by  consolidation. 

There  was  a  local  company  called  the  Frankfort  and  State 
Line  Railroad  Company  (hereinafter  called  the  Frankfort 
Company)  which  had  been  organized  in  1874,  to  build  a  line 
of  road  from  Frankfort,  Indiana,  westward  to  the  west  line  of 
that  State.  The  road  was  located  in  part,  and  a  broad-gauge 
railroad  was  built  from  Frankfort  west  for  a  distance  of  about 
11  miles,  in  Indiana.  In  August,  1880,  the  Construction 
Company  contracted  with  the  Frankfort  Company  to  build 
the  road  of  the  latter,  as  a  narrow-gauge  road,  from  Frankfort 
west  to  the  west  line  of  Indiana.  The  Construction  Company 
was  to  receive  the  11  miles  of  road,  on  which  there  was  a 
mortgage,  and  $4000  per  mile  in  local  aid  taxes  and  subscrip- 
tions, which  had  been  voted  and  raised,  and  $10,000  per  mile 
in  first  mortgage  bonds,  and  all  the  stock  of  the  railroad  com- 
pany, being  $2,000,000,  except  what  it  should  be  necessary  to 
deliver  to  taxpayers  for  local  aid,  for  which  $200,000  was 
reserved,  the  length  of  the  line,  including  the  11  miles,  being 
07  miles. 

In  February,  1881,  the  Construction  Company  made  a  con- 
tract with  Barnes  &  Co.,  which  was  assigned  to  the  Iowa 
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Construction  Company,  for  the  grading  of  the  line  and  some 
other  work.  The  line  was  located  early  in  1881,  by  the 
engineer  of  the  Construction  Company,  the  work  was  com- 
menced, and  the  grading  had  been  done  to  a  considerable 
extent,  when,  after  the  formation  of  the  St.  Louis  Company, 
the  Construction  Company  entered  into  a  contract  with  the  St. 
Louis  Company  to  construct  a  line  of  narrow-gauge  railroad 
running  west  from  Frankfort,  Indiana,  to  a  point  on  the  west 
line  of  that  State,  for  which  the  Constructio.n  Company  was 
to  receive  the  bonds  and  stock  of  the  St.  Louis  Company. 

The  Frankfort  Company  was  not  included  in  the  consolida- 
tion, and  the  stock  of  that  company  was  not  exchanged  for 
the  stock  of  the  St.  Louis  Company,  while  the  stock  of  all  the 
consolidated  companies  was  so  exchanged.  It  was  not  the 
intention  to  construct  two  lines  of  railroad,  but  the  object  was 
ultimately  to  consolidate  the  Frankfort  Company  with  the 
new  organization,  and  thus  form  a  continuous  line.  This  was 
not  done  then,  for  the  reason  that  it  was  supposed  that  if  the 
consolidation  should  include  the  Frankfort  Company  it  would 
render  void  the  local  taxes  voted,  and  the  local  subscriptions 
made,  in  aid  of  that  company,  which  amounted  to  over 
$170,000.  It  was  determined,  therefore,  to  keep  up  the 
separate  organization  of  the  Frankfort  Company,  although 
the  line  of  the  two  roads  would  be  continuous. 

The  construction  of  the  Frankfort  railroad  was  completed 
in  1881  or  early  in  1882,  and  much  of  the  work  was  done  on 
the  whole  line  to  East  St.  Louis;  but  the  Construction  Com- 
pany was  unable  to  sell  the  bonds  and  stock  of  the  new  line, 
and  could  not  proceed  further;  and  early  in  1882,  a  syndicate 
was  formed  in  Boston,  known  as  the  Delphos  Trust,  which 
agreed  to  take  all  of  the  bonds  and  stock  then  unsold  and  pay 
an  amount  equal  to  that  estimated  as  required  to  complete  the 
road.  Under  that  arrangement,  all  of  the  securities  then 
unsold  were  turned  over  by  the  Construction  Company  to  the 
Delphos  Trust,  except  the  stock  of  the  Frankfort  Company. 

At  the  time  this  arrangement  was  made,  the  Construction 
Company  was  entitled  to  the  whole  of  the  stock  of  the  Frank- 
fort Company,  because  the  Construction  Company  had  com- 
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pleted  its  contract  with  that  company,  and  had  at  the  time 
$1,000,000  of  such  stock,  and  soon  after  received  the  remaining' 
$800,000  of  it;  and  it  was  arranged  between  the  Delphos 
Trust  and  the  Construction  Company  that  the  president  of  the 
latter  should  hold  the  $1,800,000  of  stock  until  all  of  the 
debts  of  the  Construction  Company,  due  to  its  sub-contractors, 
were  paid.  Those  debts  not  being  paid,  the  sub-contractors 
filed  their  several  claims  for  liens,  and  commenced  suits  to 
foreclose  those  liens,  prior  to  March  20,  1883,  making  the 
Construction  Company  and  the  St.  Louis  Company  parties  to 
the  suits. 

The  road  was  completed  during  1882 ;  but  the  debts  due  to 
the  sub-contractors  were  not  paid,  and  they,  having  learned 
of  the  fact  that  the  stock  of  the  Frankfort  Company  was  held 
by  the  president  of  the  Construction  Company  to  secure  their 
claims,  being  about  to  commence  proceedings  to  attach  such 
stock,  a  written  agreement  was  entered  into,  on  the  20th  of 
March,  1883,  by  the  St.  Louis  Company,  the  Construction 
Company,  the  Frankfort  Company,  the  American  Loan, and 
Trust  Company  of  Boston  (hereinafter  called  the  Trust  Com- 
pany) and  certain  of  the  sub-contractors,  namely,  Patrick 
Dowling,  H.  S.  Hopkins  &  Co.,  Cochran  &  Brown,  the  Iowa 
Construction  Company  and  Beeson  &  Hammond,  whereby 
the  St.  Louis  Company  gave  its  notes  to  said  creditors  for  the 
amounts  of  their  several  claims,  payable  in  instalments,  the 
last  to  become  due  running  for  a  year ;  and,  to  secure  the  pay- 
ment of  such  notes,  the  stock  of  the  Frankfort  Company, 
being  $1,800,000  in  par  value,  held  by  the  Construction  Com- 
pany, was  deposited  with  the  Trust  Company,  as  collateral 
security,  and  it  was  provided  that  it  should  be  sold  in  case  of 
default  in  the  payment  of  the  notes,  and  that  on  payment  of 
the  notes  the  stock  was  to  pass  to  the  St.  Louis  Company. 
In  the  meantime,  the  creditors  were  not  to  prosecute  further 
their  mechanic  lien  suits.  Two  creditors,  namely,  William  F. 
Richie  and  Henry  McPherson,  did  not  sign  the  agreement  or 
receive  any  notes. 

The  reason  why  the  St.  Louis  Company  assumed  the  debts 
due  to  the  sub-contractors,  was  that  its  officers  became  fearful 
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that,  by  the  seizure  and  sale  of  the  stock  of  the  Frankfort 
Company,  that  stock  would  get  into  hostile  hands,  and  the  St. 
Louis  Company  would  thus  lose  67  miles  of  its  line  of  road ; 
and  they  were  anxious  to  stay  the  mechanic  lien  foreclosure 
suits,  because  they  feared  that,  if  those  suits  were  pressed,  a 
receivership  of  the  road  might  become  necessary. 

On  the  1st  of  August,  1883,  one  Braman,  a  citizen  of  Mas- 
sachusetts, filed  a  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana,  against  the  St. 
Louis  Company,  as  a  citizen  of  Illinois,  founded  on  a  judg- 
ment obtained  by  him  against  that  company  in  a  state  court 
of  Ohio,  asking  for  the  appointment  of  a  receiver  of  the  com- 
pany, and  for  the  sale  of  its  road  to  satisfy  his  debt  and  the 
debts  of  other  creditors  of  the  St.  Louis  Company,  on  the 
ground  of  the  insolvency  of  that  company.  The  bill  set  forth 
the  contents  of  various  mortgages,  which  covered  in  the 
aggregate  the  entire  property  of  the  St.  Louis  Company, 
although  there  was  no  mortgage  made  by  it  on  its  line  as  a 
whole.  These  several  mortgages  were  sixteen  in  number,  nine 
of  t^em  being  first  mortgages  and  seven  second  mortgages, 
the  first  mortgages  amounting  to  $10,500,000  and  the  sec- 
ond mortgages  to  $9,250,000.  The  Central  Trust  Company 
of  New  York,  a  corporation  of  New  York,  was  the  sole  trus- 
tee in  all  of  the  mortgages  except  one,  and  in  that  it  was  a 
trustee  conjointly  with  Thomas  A.  Hendricks ;  and  that  com- 
pany and  Hendricks  were  made  defendants  to  the  bill. 

On  the  2d  of  August,  1883,  an  order  was  made  by  the 
court,  the  St.  Louis  Company  and  the  Central  Trust  Company 
appearing  by  solicitors,  the  former  assenting  and  the  latter 
not  objecting,  appointing  Edward  E.  Dwight  as  receiver,  to 
take  possession  of  and  operate  the  railroad  from  Toledo,  Ohio, 
through .  Indiana  and  Illinois  to  East  St.  Louis,  and  sundry 
branches  in  Ohio.  Hendricks  also  appeared  and  waived  pro- 
cess, and  stated  that  he  did  not  object  nor  consent  to  the 
appointment  of  a  receiver.  • 

On  the  14th  of  November,  1883,  Dwight,  the  receiver,  filed 
bis  petition  to  enjoin  the  American  Loan  and  Trust  Company 
from  selling  the  stock  of  the  Frankfort  Company.     The  peti- 
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tion  set  forth  the  agreement  of  March  20,  1883,  and  stated 
that  the  indebtedness  secured  by  the  pledge  of  the  stock  was 
overdue  and  had  not  been  paid ;  that  the  creditors  secured  by 
the  agreement  had  demanded  of  the  Trust  Company  that  the 
stock  be  sold ;  that  the  Trust  Company  had  notified  the  St. 
Louis  Company  that  it  would,  on  November  21, 1883,  in  Boston, 
sell  the  $1,800,000  of  stock,  at  public  auction,  for  cash ;  that  it 
was  claimed  by  the  holders  of  the  bonds  secured  by  the  mort- 
gage on  the  railroad  extending  from  Kokomo  to  East  St.  Louis, 
that  that  mortgage  was,  at  least,  an  equitable  lien  on  the  road 
of  the  Frankfort  Company ;  that  that  claim  was  disputed  by 
certain  of  said  creditors ;  that  it  would  be  ruinous  to  the  inter- 
ests of  the  stockholders  and  bondholders  and  creditors  of  the 
St.  Louis  Company,  and  to  the  interests  of  the  public,  if  by 
the  sale  of  said  stock  the  legal  title  to  that  portion  of  the  road 
between  Frankfort  and  the  State  of  Illinois,  and  possibly  the 
right  of  its  possession,  should  be  sold  away,  and  the  continuity 
of  the  line  be  destroyed ;  that,  in  that  view,  the  receiver  sub- 
mitted to  the  court  whether  it  was  not  to  the  advantage  of 
the  holders  of  the  mortgage  bonds  and  of  all  parties  in  interest 
that  the  court  should  protect  the  title,  continuity  and  posses- 
sion of  said  line  of  railroad  by  the  issue  of  receiver's  certifi- 
cates, or  otherwise,  whereby  the  indebtedness  covered  by  the 
agreement  of  March  20,  1883,  might  be  paid  off ;  and  that  he 
was  informed  and  believed  that  the  creditors  secured  by  said 
agreement  were  willing  to  appear  voluntarily  in  the  case  and 
to  set  forth  their  claims  and  ask  the  decision  of  the  court 
thereon. 

The  prayer  of  the  petition  was,  that  the  court  would  order 
said  parties  so  to  appear  and  interplead  and  set  forth  their 
respective  claims  in  the  matter  of  the  stock ;  that  the  court 
might  thereupon  take  such  action  as  equity  would  permit ; 
and  that  in  the  meantime  it  would  enjoin  the  American  Loan 
and  Trust  Company  from  the  threatened  sale  of  said  stock. 

By  an  order  made  by  the  court  on  November  28,  1883, 
William  J.  Craig  was  appointed  receiver  in  the  place  of 
Edward  E.  Dwight,  resigned. 

On  the  third  of  January,  1884,  William  F.  Richie  filed  an 
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intervening  petition,  claiming  the  benefit  of  the  agreement  of 
March  20,  1883,  on  the  ground  that  the  Construction  Com- 
pany owed  him  $12,921.98  for  lumber  and  cross-ties  delivered 
by  him  to  that  company  to  be  used  in  building  the  road  of 
the  St.  Louis  Company,  and  the  lines  with  which  it  had  been 
consolidated,  and  praying  that  he  might  participate  in  the 
fund  to  be  raised  from  the  sale  of  the  $1,800,000  of  stock. 

On  the  28th  of  January,  1884,  the  court  made  an  order,  on 
the  receiver's  petition  of  November  14,  1883,  which  set  forth 
that  all  of  the  parties  named  in  the  receiver's  petition,  which 
included  H.  S.  Hopkins  &  Co.,  Cochran  &  Brown,  W.  F.  Richie 
&  Co.,  Kapp  &  Co.,  the  Iowa  Construction  Company,  Patrick 
Dowling  and  Beeson  &  Hammond,  appeared  in  open  court,  in 
person,  or  by  attorney ;  that  the  court  found  that  the  facts  set 
forth  in  the  petition  were  true,  and  that  it  would  be  injurious 
to  the  interests  of  the  stockholders,  bondholders  and  creditors 
of  the  St.  Louis  Company,  more  especially  to  the  bondholders  of 
the  portion  thereof  between  Kokomo  and  East  St.  Louis,  and 
to  the  interests  of  the  public,  so  far  as  interested  therein,  that 
the  stock  of  the  Frankfort  Company,  the  legal  title  to  the 
portion  of  the  road  between  Frankfort  and  Illinois,  and  possi- 
bly, the  right  to  the  possession  of  the  same,  should  be  sold  and 
the  connection  and  continuity  of  the  line  be  destroyed ;  and 
that  it  was  desirable  and  necessary  for  the  protection  of  the 
rights  of  all  of  said  parties,  and  particularly  the  rights  and 
interests  of  the  holders  of  the  bonds  secured  by  the  mortgage 
on  the  portion  of  the  line  between  Kokomo  and  East  St.  Louis, 
that  the  court  should  authorize  the  issue  of  receiver's  certificates 
in  the  manner,  for  the  purpose  and  on  the  conditions  afterwards 
set  forth  in  said  order.  It  was  ordered,  therefore,  that  the 
receiver  issue  and  deliver  to  each  of  said  creditors  the  respec- 
tive amounts  due  to  them  and  so  secured,  to  wit:  H.  S.  Hop- 
kins &  Co.,  $30,475.13;  Cochran  &  Brown,  $20,061.66;  Kapp 
ife  Co.,  $1731.98 ;  the  Iowa  Construction  Company,  $33,750 ; 
Patrick  Dowling,  $3375  ;  and  Beeson  &  Hammond,  $11,626.14. 
This  did  not  include  William  F.  Richie  or  W.  F.  Eichie  &  Co. 
or  Henry  McPherson. 

The  order  directed  that  the  certificates  should  bear  interest 
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at  6  per  cent  per  annum  from  April  3, 1883,  and  shoald  bear 
date  of  their  issue  and  be  payable  on  or  before  one  year  there- 
after ;  and  it  made  the  indebtedness  evidenced  by  them  a  first 
and  best  lien  on  all  the  railroad  lying  between  Kokomo,  In- 
diana and  East  St.  Louis,  Illinois.  The  order  gave  the  form 
of  the  certificates  to  be  issued,  which  form  stated  that  the  cer- 
tificate was  issued  in  settlement  of  the  indebtedness  mentioned 
in  the  order  of  the  court,  and  in  a  like  order  made  by  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Illinois,  and  was  a  first  and  best  lien  on  all  the  line  of  the  rail- 
road company  lying  between  Kokomo  and  East  St.  Louis.  The 
order  further  directed  that  the  certificates  should  not  be  deliv- 
ered until  the  parties  had  all  of  them  cancelled  all  mechanics' 
liens  claimed  by  them,  and  dismissed  all  pending  actions  there- 
for, and  surrendered  to  the  receiver  the  notes  of  the  company 
held  by  them,  and  caused  the  American  Loan  and  Trust 
Company  to  consent  in  writing  to  the  order  and  to  deliver 
to  the  receiver  all  of  the  stock  so  held  in  pledge.  The  order 
reserved  for  consideration  the  claim  of  W.  F.  Richie  &  Co. 

On  the  4th  of  March,  1884,  the  court  made  an  order  on  the 
intervening  petition  of  Richie,  allowing  his  claim'at  $12,921.28, 
with  interest  at  6  per  cent  per  annum  from  July  20,  1882,  and 
directing  the  receiver  to  issue  and  deliver  to  him  receiver's  cer- 
tificates for  the  amount  due  him;  and  the  order  contained 
further  provisions  like  those  found  in  the  order  of  January 
28,  1884. 

On  the  16th  of  April,  1884,  Henry  McPherson  filed  his 
intervening  petition,  stating  that  he  was  a  contractor  under  a 
contract  with  the  Construction  Company  to  build  in  Illinois 
a  portion  of  the  road  of  the  St.  Louis  Company ;  that  he  com- 
pleted his  contract,  and,  being  thus  a  creditor  of  the  Con- 
struction Company,  brought  suit  to  enforce  his  lien,  which 
amounted  to  $20,000,  and  received,  on  January  29,  1883,  from 
the  St.  Louis  Company,  notes  for  that  amount,  all  of  that 
date,  the  longest  running  for  twelve  months.  He  claimed  a 
participation  in  the  benefit  of  the  agreement  of  March  20, 
1883,  and  in  the  security  of  the  $1,800,000  of  stock,  and 
prayed  for  an  order  for  the  issue  to  him  of  receiver's  certif- 
icates to  the  amount  of  $20,000. 
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The  petition  of  McPherson  was  referred  to  a  master,  who, 
after  taking  testimony,  filed  a  report  thereon  on  August  29, 
1884.  The  report  was  in  favor  of  the  petitioner,  and  excep- 
tions were  filed  to  it.  The  court  made  an  order,  on  March  26, 
1886,  which  stated  the  appearance  of  the  Central  Trust  Com- 
pany, of  the  bondholders'  committee  of  the  St.  Louis  Com- 
pany, of  McPherson,  and  of  the  receiver,  and  overruled  the 
exceptions  to  the  report  and  confirmed  it,  and  directed,  '^  the 
parties  present  consenting,"  that  the  receiver  issue  to  Mc- 
Pherson receiver's  certificates  for  the  amount  of  his  notes,  and 
made  provisions  in  regard  to  those  certificates  similar  to  the 
provisions  contained  in  the  orders  of  January  28,  1884,  and 
March  4, 1884,  in  respect  to  the  other  certificates. 

On  the  17th  of  June,  1884,  the  Central  Trust  Company  filed 
a  bill  in  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana,  against  the  St.  Louis  Company,  as  a  corporation 
of  Indiana  and  Illinois,  a  corporation  of  the  same  name  created 
by  the  laws  of  Ohio,  Indiana  and  Illinois,  the  Frankfort  Com- 
pany, as  a  corporation  of  Indiana,  Thomas  A.  Hendricks,  as  a 
citizen  of  Indiana,  and  Braman,  praying  for  the  foreclosure  of 
the  mortgages' on  the  line  of  railroad,  including  the  line  of  the* 
Frankfort  Company.  There  were  various  answers  to  this  bill, 
and  on  the  12th  of  November,  1885,  a  decree  was  made  in  the 
suit  brought  by  the  Central  Trust  Company  and  in  another  suit 
which  had  been  consolidated  with  it,  brought  by  Edward  F. 
Leonard,  which  foreclosed  a  mortgage  made  July  23,  1881, 
by  the  St.  Louis  Company  of  Indiana  and  Illinois,  to  the 
Central  Trust  Company  and  Hendricks,  on  its  road  from 
Eokomo,  Indiana,  through  Indiana,  and  Illinois,  to  East  St. 
Louis,  270  miles  long,  and  securing  3000  bonds  of  $1000  each. 
The  decree  directed  the  sale  of  the  property,  and  the  assign- 
ment to  the  purchaser  of  the  $1,800,000  of  the  stock  of  the 
Frankfort  Company.  It  appointed  two  special  masters  to 
make  the  sale,  and  directed  the  execution  of  a  deed  to  the 
purchaser  by  them,  on  compliance  with  the  prescribed  terms 
of  sale.  It  directed  the  distribution  of  the  proceeds  of  sale, 
and  provided  for  the  payment  of  "  court  and  receiver's  indebt- 
edness," prior  to  the  payment  of  anything  upon  the  bonds  and 
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coupons  secured  by  the  mortgage  foreclosed.  It  directed  that 
a  certified  copy  of  the  decree  be  delivered  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Illinois,  and 
contained  this  clause:  "Leave  is  hereby  reserved  to  said 
trustees,  and  to  the  purchaser  or  purchasers  at  the  foreclosure 
sale  under  this  decree,  to  appeal  from  any  order  or  final  decree 
made  by  the  court  directing  the  payment  of  claims  as  prior 
and  paramount  to  said  mortgage  bonds  and  coupons." 

On  the  21st  of  December,  1885,  an  order  was  made  appoint- 
ing a  special  master  to  report  upon  claims  against  the  prop- 
erty. On  the  30th  of  December,  1885,  the  special  masters 
appointed  to  sell  the  property  filed  their  report  of  sale,  stating 
that  they  had  sold  it  on  that  day  to  Sylvester  H.  Eneeland, 
for  $901,000.  On  the  5th  of  February,  1886,  an  order  was 
made  confirming  the  sale  and  ordering  the  delivery  of  a  deed 
of  the  property  on  the  performance  by  the  purchaser  of  the 
terms  of  sale  specified  in  the  decree.  On  the  10th  of  March, 
1886,  an  order  was  made  approving  the  form  of  the  deed  to 
the  purchaser  then  presented  to  the  court,  and  directing  the 
deed  to  be  delivered  to  him.  On  the  27th  of  March,  1886,  on 
the  petition  of  Kneeland,  the  purchaser,  an  order  was  made 
that  the  clerk  of  the  court  assign  and  deliver  to  Eneeland  the 
certificate  for  the  $1,800,000  stock  of  the  Frankfort  Com- 
pany. 

On  the  25th  of  May,  1886,  an  order  was  made  directing  the 
special  master  appointed  as  to  claims  to  report  to  the  court, 
among  other  things :  "  What  receiver's  certificates  have  been 
issued  by  said  receiver,  Craig,  to  whom  such  certificates  were 
issued,  for  what  consideration  they  were  issued^  when  the 
indebtedness  accrued  upon  which  they  are  based,  and  whether 
any  of  said  certificates  were  issued  for  a  greater  or  less  sum 
than  was  proper,  and  what,  if  any,  of  said  certificates  should 
be  contested,  giving  dates  and  amounts  .of  certificates." 

On  the  4th  of  April,  1887,  such  special  master  filed  a  report 
as  to  the  receiver's  certificates.  He  attached  to  his  report  an 
exhibit  showing  what  certificates  liad  been  issued,  and  to 
whom,  and  for  what  consideration,  when  the  indebtedness 
accrued   upon   which   they  were  based,  and  who  then  hekl 
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them.  This  exhibit  covered,  among  others,  the  certificates  so 
issued  to  H.  S.  Hopkins  &  Co.,  Cochran  &  Brown,  W.  S. 
Kapp  &  Co.,  the  Iowa  Construction  Company,  Patrick  Dow- 
ling,  Beeson  &  Hammondj  William  F.  Richie  and  Henry 
McPherson.  The  master  reported  that  he  had  taken  testi- 
mony offered  for  the  purpose  of  showing  that  the  court  which 
authorized  the  certificates  had  been  misled  as  to  the  amounts 
justly  due  to  the  parties  who  applied  for  them,  and  of  show- 
ing that  they  had  been  in  fact  issued  for  a  greater  sum  than 
was  proper ;  but  that,  as  the  parties  had  once  had  a  full  hearing 
before  the  court,  he  did  not  feel  that  the  testimony  then  offered 
was  sufficient  to  justify  opening  the  decrees  as  to  the  amounts 
allowed,  and  he  therefore  found  that  the  certificates  were 
not  issjied  for  a  greater  sum  than  was  proper.  He  stated  that 
he  construed  the  order  of  reference  as  authorizing  him  to 
report  all  facts  necessary  to  enable  the  court  to  distribute  the 
proceeds  of  sale  to  the  persons  who  had  the  first  lien  and 
claim  thereon.  He  then  set  forth  the  proceedings  in  regard 
to  the  issuing  of  the  certificates,  as  hereinbefore  stated,  includ- 
ing the  contents  of  the  petition  of  the  receiver,  and  stated 
that,  in  the  proceedings  under  tliat  petition,  all  parties  in 
interest  were  duly  represented  and  fully  heard,  the  first  mort- 
gage bondholders  being  represented  by  their  trustee  as  fully 
and  fairly  as  such  trustee  was  by  law  authorized  to  represent 
them  and  bind  them  by  its  action ;  and  that,  after  full  hearing 
and  consideration,  the  court  made  the  decree  of  January  28, 
1884.  He  then  set  forth  the  proceedings  in  regard  to  the  cer- 
tificates issued  to  Richie,  and  stated  that  all  persons,  parties 
to  the  other  proceedings,  were  made  parties  to  the  petition  of 
Richie,  and  the  proceedings  on  the  petition  of  McPherson,  in 
regard  to  which  he  stated  that  there  were  appearances  by  all 
parties  in  interest,  including  the  trustee  for  the  first  mortgage 
bondholders.  He  further  stated  that  no  appeal  was  taken, 
and  no  review  had  of  those  proceedings,  and  that  the  certifi- 
cates had  passed  into  the  hands  of  their  present  holders  for 
due  consideration,  without  notice  of  any  proposed  contest,  and, 
as  was  claimed,  with  the  knowledge  of  the  chairman  of  the 
bondholders'  committee,  who  was  now  contesting  them.     He 
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further  stated  that  the  representative  of  certain  of  the  first 
mortgage  bondholders  contended  that  such  proceedings  were 
not  binding  upon  them,  and  that  they  ought  to  be  allowed  to 
contest  the  certificates  and  dispute  their  priority,  alleging  that 
the  court  did  not  have  before  it  all  the  facts  relating  to  the 
original  transactions ;  that  the  additional  evidence  taken  be- 
fore him  showed  that  the  creditors  had  no  lien  prior  to  the 
first  mortgage  bondholders ;  that  the  lien  of  the  latter  upon 
the  67  miles  of  road  was  prior  to  that  of  the  creditors ;  that 
the  claims  of  the  latter  were  nothing  more  than  the  unsecured 
construction  accounts ;  that  the  trust  agreement  of  March  20, 
1883,  was  made  without  consideration  to  the  St.  Louis  Com- 
pany ;  that  its  recitals  were  false  and  misleading ;  that  it  did 
not  and  could  not  give  to  the  creditors,  who  were  parties  to  it, 
any  lien  upon  the  stock  of  the  Frankfort  Company  ;*  and  that 
the  court  was  not  justified  in  enforcing  it.  He  further  stated 
that  if  such  allegations  were  true,  the  certificates  ought  to 
be  contested;  and  he  then  proceeded  to  state  the  material 
facts  in  reference  to  each  of  the  eight  claims  referred  to. 

Sylvester  II.  Kneeland,  for  himself  and  others,  holders  of  the 
first  mortgage  bonds  of  the  St.  Louis  division  of  the  St.  Louis 
Company,  filed  exceptions  to  the  report  of  the  master.  On 
the  16th  of  September,  1887,  the  court  heard  the  case  and 
overruled  the  exceptions  and  confirmed  the  report.  The  order 
of  the  court,  made  on  that  day,  allowied  all  the  receiver's  cer- 
tificates mentioned  in  the  report  and  the  schedule  attached 
thereto,  as  valid  and  just  claims  against  the  St.  Louis  division 
of  the  road,  extending  from  Kokomo,  Indiana,  to  East  St. 
Louis,  Illinois,  and  as  a  lien  thereon  prior  to  the  first  mortgage 
and  to  be  paid  from  the  proceeds  derived  from  the  sale  of  that 
division,  in  pursuance  of  the  decree  of  foreclosure.  It  ad- 
judged who  were  the  owners  and  holders  of  the  receiver's  cer- 
tificates issued  to  H.  S.  Hopkins  &  Co.,  Cochran  &  Brown, 
the  Iowa  Construction  Company,  Patrick  Dowling,  Beeson  & 
Hammond,  William  F.  Richie,  Henry  McPherson,  and  Kapp 
&  Co.,  and  named  as  such  owners  and  holders :  C.  L.  Luce  & 
Co.  and  John  T.  Kewton,  for  $82,891.25 ;  C.  L.  Luce  &  Co., 
for  $7374.73;  the  National  State  Bank  of  Mount  Pleasant, 
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Iowa,  for  $36,989.46;  the  First  National  Bank  of  Mount 
Pleasant,  Iowa,  for  $1286.59;  the  National  State  Bank  of 
Terre  Haute,  Indiana,  for  $6353.66 ;  W.  W.  Whitney  &  Co., 
for  $1696.70 ;  H.  E.  Bowers,  for  $1286.59  ;  Emily  Worthing- 
ton,  for  $2573.18;*  T.  P.  M.  Eoome,  for  $2573.18;  Hugh 
Dougherty,  for  $2573.18;  William  J.  Craig,  for  $1689;  John 
T.  Newton,  for  $13,934.93;  and  unknown  owners  for  $11,- 
361.75 ;  the  aggregate  amount  due  on  all  the  certificates  being 
$172,681.44,  with  interest  at  6  per  cent  per  annum  from  Sep- 
tember 15,  1887,  until  paid. 

The  order  further  directed  that  the  purchaser  of  the  St. 
Louis  division  of  the  road  of  the  St.  Louis  Company  pay  into 
the  registry  of  the  court  all  of  the  said  sums,  with  interest ; 
that  they  be  paid  over  to  the  owners  and  holders  of  the  certi- 
ficates ;  and  that  the  certificates  be  surrendered  to  the  clerk 
of  the  court  and  cancelled.  From  this  order  Kneeland  ap- 
pealed to  this  court. 

Mr.  Eobert  G,  IngeraoU  and  Mr.  John,  M.  Butler  for  ap- 
pellant. 

These  cet*tificates  are  not  negotiable ;  they  are  not  commer- 
cial paper,  and  the  same  defences  are  available  that  would  be 
available  were  they  held  by  those  to  whom  they  were  origi- 
nally issued.  The  appellant  has  the  right  to  contest  their  valid- 
ity, as  he  represents  the  first  mortgage  bondholders.  Union 
Trust  Co.  V.  Chicago  cfe  Lake  Huron  Railway^  7  Fed.  Hep. 
613 ;  Turner  \.  Peoria  cfe  Springfield  Railway^  95  Illinois,  135 ; 
Stanton  v.  Alabama  <&  Chattanooga  Railroad^  2  Woods,  506 ; 
S.  C.  31  Fed.  Rep.  585 ;  Centi^al  National  Bank  v.  Hazard^ 
80  Fed.  Rep.  484.     See  also  Beach  on  Receivers,  sec.  396. 

We  therefore  insist  that  the  certificates  were  issued  under 
a  misconception  of  the  facts ;  that  they  were  given  in  payment 
of  construction  debts  —  debts  due  by  the  Western  Construction 
Company  and  not  by  the  railroad  company ;  that  the  debts 
for  which  they  were  given  were  not  a  prior  lien  to  the  bonds ; 
that  the  Frankfort  and  State  Line  Railroad  Company  built  no 
line,  issued  no  bonds,  and  that  its  stockholders  had  no  claim 
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upon  the  road ;  that  the  stock  of  the  Frankfort  and  State 
Line  Company  was  of  no  value,  and  that  the  certificates  should 
be  set  aside  and  the  judgment  of  the  court  below  reversed. 

Mr,  Charles  Pratt  and  Mr,  W.  L  Bahh  for  appellees. 

■ 

Mr.  Justice  Blatohford,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Excluding  the  cases  which  are  not  within  the  jurisdiction  of 
this  court  because  the  amounts  do  not  exceed  $5000,  we  pro- 
ceed  to  examine  the  merits  as  to  the  certificates. 

On  the  part  of  the  appellant,  the  case  has  been  argued  prin- 
cipally on  the  contention  that  the  sub-contractors  had  no  lien 
superior  to  the  first  mortgage  bonds ;  that  the  railroad  com- 
pany owed  no  debt  to  any  sub-contractor;  and  that  the 
receiver's  certificates  were  issued  without  consideration,  and 
were  invalid  as  against  the  first  mortgage  bondholders.  It  is 
urged,  that  the  testimony  shows  that  the  certificates  were 
issued  under  a  misapprehension  by  the  court  as  to  the  real 
facts  of  the  case,  produced  by  misstatements  and  suppressions 
of  facts;  that  the  alleged  construction  debts  and  claims,  on 
which  they  were  based,  were  fictitious,  fraudulent  and  unjust ; 
that  the  certificates  were  issued  in  some  cases  where  nothing 
was  due,  and  in  all  cases  for  a  greater  amount  than  was  due; 
that  the  certificates  are  not  commercial  paper  or  negotiable ; 
that  the  same  defences  are  available  against  them  that  would 
be  were  they  all  now  held  by  the  persons  to  whom  they  were 
first  issued ;  and  that  the  appellant,  as  representing  not  only 
himself  but  the  first  mortgage  bondholders,  for  whom,  and  in 
whose  interest,  the  road  was  purchased  at  the  foreclosure  sale, 
and  to  whom  the  right  of  appeal  was  given  by  the  decree  of 
November  12,  1885,  has  a  right,  in  such  representative  capac- 
ity, to  contest  the  validity  of  the  certificates. 

It  is  contended  by  the  appellant  that  the  Construction  Com- 
pany did  not  build  the  road  from  Frankfort,  Indiana,  to  the 
west  line  of  Indiana,  under  its  contract  with  the  Frankfort 
Compan}'^,  but  built  it  under  its  contract  with  the  St.  Louis 
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Company.  But  the  contract  of  the  Construction  Company  to 
build  that  line  was  made  with  the  Frankfort  Company  on 
August  31, 1880,  more  than  ten  months  before  the  St.  Louis 
Company  was  formed,  which  was  on  the  9th  of  June,  1881. 
On  the  10th  of  June,  1881,  the  Construction  Company  made 
a  contract  with  the  St.  Louis  Company  to  build  a  line  of  road 
for  the  latter  company  from  Kokomo,  Indiana,  to  East  St. 
Louis,  Illinois ;  and  it  was  expected  that  when  the  Construc- 
tion Company  should  receive  the  stock  of  the  Frankfort  Com- 
pany, which  it  was  to  receive  for  constructing  the  road  for 
that  company,  there  would  be  a  consolidation  of  the  line  of 
the  Frankfort  Company  with  the  line  of  the  St.  Louis  Com- 
pany. The  Construction  Company  in  fact  built  the  road  for 
the  Frankfort  Company ;  and  the  latter  held  the  legal  title  to 
the  road  in  1883,  whatever  equities  the  St.  Louis  Company 
might  have  had  therein.  The  road  was  largely  built,  aside 
from  the  iron,  before  the  last-mentioned  company  was  organ- 
ized. Practically  all  the  right  of-  way  was  secured  by  the 
Frankfort  Company  and  in  its  name,  and  the  line  when  built 
was  leased  by  the  St.  Louis  Company  from  the  other  com- 
pany, and  was  so  held  until  the  receiver  was  appointed. 

Moreover,  in  the  decree  of  foreclosure  of  November  12, 1885, 
under  which  decree  the  appellant  purchased  and  holds  title,  it 
is  said :  "  Third.  The  court  further  finds  that  so  much  of  said 
line  of  railroad,  described  in  the  aforesaid  mortgages,  as  lies 
between  the  city  of  Frankfort,  Clinton  County,  Indiana,  and 
the  line  dividing  the  States  of  Indiana  and  Illinois,  being 
about  sixty-seven  miles  in  length,  was  constructed  by  a  com- 
pany known  as  the  Western  Construction  Company  under  a 
written  contract  entered  into  between  it  and  said  Frankfort 
and  State  Line  Railroad  Company  on  the  31st  of  August, 
1880,  except  eleven  and  three-tenths  miles  that  had  thereto- 
fore been  built."  The  Frankfort  Company  was  a  party  de- 
fendant to  the  bill  of  foreclosure  filed  by  the  Central  Trust 
Company.  It  answered  that  bill  and  contested  the  right  of 
the  bondholders  to  a  lien  upon  the  sixty-seven  miles  of  road. 
The  decree  further  finds  that  the  trustees  for  the  bondholders 
have  in  equity  a  lien  on  the  road  of  the  Frankfort  Company, 
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and  directs  the  $1,800,000  of  stock  of  that  company  to  be 
turned  over  to  the  purchaser  at  the  sale. 

The  court  was  not  deceived  as  to  the  true  condition  of 
affairs  when  it  ordered  the  receiver's  certificates  to  be  issued, 
nor  were  the  bondholders  or  their  trustees  deceived  when  they 
consented  to  such  issue.  The  petition  of  the  receiver  stated 
all  the  material  facts. fully  and  accurately,  and  substantially 
as  they  were  found  by  the  court  in  its  final  decree,  under 
which  the  appellant  claims  title.  It  is  shown  that  all  of  the 
facts  set  out  in  that  petition  were  true,  and  that  the  trustees, 
by  their  counsel,  consented  to  the  issue  of  the  certificates  be- 
cause they  were  uncertain  what  view  the  court  might  take  as 
to  the  right  of  the  trustees  to  a  lien  upon  the  line  of  road  of 
the  Frankfort  Company,  under  a  mortgage  given  by  the  St. 
Louis  Company,  which  never  had  the  legal  title  to  that  line  of 
road.  The  testimony  of  Mr.  Thomas  E.  Stillman,  the  attorney 
of  the  Central  Trust  Company  in  the  foreclosure  suit,  shows 
that  he  consented  to  the  issue  of  the  receiver's  certificates 
covering  the .  road  from  Kokomo  to  East  St.  Louis,  and  leads 
to  the  before-named  conclusion;  and  there  is  other  evidence 
to  the  same  effect.  It  does  not  appear  that  any  one  was  de- 
ceived. The  evidence  shows  that  the  stock  probably  would 
have  sold  in  the  market  for  enough  to  satisfy  the  claims  made 
upon  it.  The  master  found  that  the  amounts  of  the  claims 
were  correct.  The  claims,  except  those  of  Richie  and  McPher- 
son,  were  examined  and  cut  down  before  the  St.  Louis  Com- 
pany would  give  its  notes  for  them ;  and  the  amounts  of  the 
Richie  and  McPherson  claims  were  contested  in  the  taking  of 
testimony  by  the  master,  before  the  certificates  were  issuedl 

The  fifth  paragraph  of  the  foreclosure  bill  filed  by  the  Cen- 
tral Trust  Company  sets  forth  the  facts  connected  with  the 
construction  of  the  road  of  the  Frankfort  Company,  and  avers 
that  it  was  built  by  the  Construction  Company  under  a  con- 
tract between  it  and  the  Frankfort  Company,  under  which 
the  former  was  to  receive  all  the  stock  of  the  latter,  except 
$200,000,  and  $10,000  per  mile  in  mortgage  bonds  and  all 
local  aid ;  and  that  the  Construction  Company  did  receive 
$1,800,000  of  the  stock,  and  afterwards  held  the  stock  to 
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secure  the  amounts  due  to  its  sub-contractors.  The  bill  then 
sets  out  the  trust  agreement  of  March  20, 1883,  and  avers  that, 
by  its  terms,  when  those  debts  should  be  paid,  the  stock  was 
to  become  the  property  of  the  St.  Louis  Company.  It  then 
recites  the  failure  of  the  last-mentioned  company  to  pay  those 
debts,  and  avers  that  the  receiver  had  issued  the  certificates, 
under  the  order  of  the  court,  as  a  paramount  lien  on  the  line 
of  the  road  from  Kokomo  to  East  St.  Louis,  wherewith  to  pay 
said  debts,  and  was  to  hold  the  stock  subject  to  the  order  of 
the  court,  if  it  should  be  redeemed,  and  then  so  held  it.  The 
bill  further  claims  for  the  trustee  an  equitable  lien  on  the 
sixty -seven  miles  of  the  road  of  the  Frankfort  Company.  The 
final  decree  of  foreclosure  of  November  12,  1885,  recites  the 
facts  substantially  as  set  out  in  the  bill,  ^nd  states  that,  with 
the  consent  of  the  Frankfort  Company,  the  road  of  that  com- 
pany was  built  with  money  derived  from  the  sale  of  the  bonds 
issued  by  the  St.  Louis  Company ;  and  that,  for  that  reason, 
and  because  the  receiver's  certificates  had  been  issued  to  the 
sub-contractors  as  a  first  lien  on  the  road  from  Kokomo  to 
East  St.  Louis,  and  the  court  had  come  into  possession  of  the 
$1,800,000  of  stock  which  the '  sub-contractors  had  held  in 
pledge  as  security,  the  first  mortgage  bondholders  had  in 
equity  a  lien  on  the  road  of  the  Frankfort  Company ;  and  it, 
therefore,  directed  that,  on  the  sale  of  the  road,  that  stock 
should  be  turned  over  to  the  purchaser  of  the  line. 

The  creditors  were  induced  by  the  intervention  of  the  court 
and  the  action  of  the  bondholders,  acting  through  the  trus- 
tees, to  release  their  mechanics'  liens  and  surrender  the 
$1,800,000  of  stock  held  J)y  them  as  security,  and  which  they 
were  about  to  sell;  and  the  bondholders  procured  from  the 
court  a  decree  giving  them  an  equitable  lien  on  that  part  of 
the  line  which  was  represented  by  the  stock,  to  make  good 
their  title  thereto;  and  the  court  directed  the  stock  to  be 
transferred  to  the  purchaser.  Now  the  bondholders,  who  be- 
came the  purchasers  of  the  road,  ask  to  have  the  lien  of  the 
holders  of  the  receiver's  certificates  set  aside.  This  demand  is 
entirely  devoid  of  equity. 

The  interposition  of  the  court  in  issuing  the  receiver's  cer- 
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tificates  was  eminently  proper.  Where  such  certificates  are 
issued,  and  the  court,  as  in  this  case,  impresses  upon  them  a 
preferential  lien,  good  faith  requires  that  its  promise  should 
be  redeemed,  unless,  perhaps,  it  be  shown  that  the  issue  of  the 
certificates  was  actually  fraudulent.  The  propriety  of  the 
issue  of  certificates,  in  a  case  like  the  present,  has  been  sus- 
tained repeatedly  by  this  court,  by  Circuit  Courts  of  the 
United  States  and  by  courts  of  the  States.  Jerome  v.  Mc- 
Ga/rter,  94  U.  S.  734 ;  Wallace  v.  Loomia,  97  U.  S.  146 ;  Mil^ 
teriberger  v.  Logansport  Railway  Co*^  106  U.  S.  286;  Bumham 
V.  Bow§n^  111  U.  S.  776;  Kennedy  v.  St  Pavl  cfe  Pacific 
Railroad^  2  Dillon,  448 ;  Stanton  v.  Alabama  cfe  Cliatta/nooga 
Railroad^  2  Woods,  506 ;  Bank  of  Montreal  v.  Chicago^  Clin- 
ton &  Western  Ra/ilroad^  48  Iowa,  518 ;  Coe  v.  New  Jersey 
Midland  Railway^  27  N.  J.  Eq.  (12  C.  E.  Green)  37 ;  Hoover 
V.  Montclair  <&c.  Co.^  29  N.  J.  Eq.  (2  Stewart)  4;  Meyer  v. 
Johnston^  53  Alabama,  237. 

In  the  present  case,  the  creditors  had  in  their  hands,  as  a 
pledge  for  their  debts,  stock  representing  67  miles  of  road, 
and  that  road  was  a  link  necessary  in  the  continuous  line  of 
road.  The  bondholders  had  ho  legal  mortgage  thereon,  but 
only  an  equitable  lien.  The  bondholders,  who  now  object  to 
the  priority  of  the  receiver's  certificates,  were  parties  to  the 
suit  in  which  the  decree  was  rendered,  by  their  trustees  and 
committee.  No  appeal  was  taken  from  that  decree,  nor  were 
any  steps  taken  to  set  it  aside.  On  the  contrary,  the  bond- 
holders purchased  the  road  and  reorganized  the  company,  and 
now  hold  the  road  under  that  decree.  The  sale  of  the  stock 
to  satisfy  the  debts  of  the  creditors  .would  have  carried  with 
it  the  title  to  the  road,  and  put  in  jeopardy  the  continuity  of 
the  line.  It  was  especially  proper  for  the  court  to  order  the 
certificates  to  be  issued,  when  the  parties  in  interest  consented. 
The  equity  of  the  creditors  to  Whom  the  certificates  were 
issued,  especially  as  they  had  the  legal  title  to  the  $1,800,000 
of  stock,  was  as  high  as  the  equity  of  the  bondholders,  who 
had  no  legal  mortgage  on  the  road  of  the  Frankfort  Company, 
and'  whose  equitable  right  to  a  lien  on  the  67  miles  of  that 
road  arose  only  out  of  the  fact  that  the  road  had  been  built. 
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in  part  at  least,  with  money  arising  from  the  sale  of  some  of 
the  bonds  issued  by  the  St.  Louis  Company. 

The  consent  of  the  trustees  to  the  issue  of  the  certificates 
bound  every  bondholder.  There  is  nothing  to  show  that  the 
trustees  acted  corruptly  or  fraudulently.  Under  all  the  cir- 
cumstances of  the  case,  the  bondholders  are  precluded  from 
claiming  priority  over  the  receiver's  certificates,  which  were 
issued  for  the  purp6se  of  preserving  the  mortgaged  property. 
In  Union  Trust  Cq.  v.  lUinois  MidXand  Railway^  117  U.  S. 
434,  461,  this  court  said :  "  As  to  receiver's  certificates  issued, 
with  the  sanction  of  the  court,  after  the  trustees  become 
parties,  the  purchasers  and  holders  should  be  accorded  such 
rights  as,  by  the  settled  principles  of  equity,  are  accorded  to 
those  who  deal  with  judicial  tribunals  having  jurisdiction  in 
the  premises."  See  also  MUtenherger  v.  Loganaport  Railway y 
106  U.  S.  286 ;  Jones  on  Railroad  Securities,  sections  539, 
540 ;  Humphreys  v.  AUen^  101  Illinois,  490,  499. 

The  appellant  and  those  whom  he  represents  are  clearly 
estopped  from  setting  up  any  claim  against  the  priority  of 
the  receiver's  certificates.  Swan  v.  Wrights  Executor ^  110 
U.  S.  590;  2  Pomeroy's  Equity  Jurisprudence,  sections  804, 
805. 

The  certificates  are  all  of  them  payable  to  bearer.  No  one 
of  them  is  now  held  by  the  original  parties,  but  they  have  all 
passed  into  the  hands  of  third  persons  for  a  valuable  consider- 
ation. Those  persons  had  a  right  to  rely  on  the  promise  of 
the  court  as  to  their  priority,  plainly  borne  on  their  face,  when 
the  consent  of  the  trustees,  and  t^us  of  the  bondholders,  was 
given  to  their  issue. 

The  order  is  affirmed^  with  costs,  as  to  all  the  appellees  ex- 
cept the  First  National  Bank  of  Mount  Pleasant,  lowa^ 
W.  W.  Whitney  cfe  Co,,  IL  E.  Bowers,  Emily  Worthington, 
T.  P.  M.  Roomie,  Hugh  Dougherty  am.d  William  J.  Craigy 
and  as  to  them  the  appeal  is  dismissed  for  want  of  juris- 
diction, 

Ms.  Justice  Gray  was  not  present  at  the  argument  and 
took  no  part  in  the  decision. 
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BBBOB  TO  THB  OIBOUIT    OOUBT  OF  THE   UNITED    STATES    FOB    THE 

EA8TBBN   DISTBIOT   OF   NEW   TOBK. 

No.  61.    Argued  October  29|  1891.  —  Decided  November  9, 1891. 

WheQ  a  contract  is  couched  in  terms  which  import  a  complete  iegarobllga- 
tion,  with  no  uncertainty  as  to  the  object,  or  extent  o'f  the  engagement, 
it  is,  (in  the  absence  of  fraud,  accident  or  mistake,)  conclusively  to  be 
presumed  that  the  whole  engagement  of  the  parties  and  the  extent  and 
manner  of  their  undertaking  were  reduced  to  writing. 

Whether  the  written  contract  in  this  case  fully  expressed  the  terms  of  the 
agreement  between  the  parties  was  a  question  for  the  court  {  and  silence 
on  a  point  that  might  have  been  embodied  in  it  does  not  open  the  door 
to  parol  evidence  in  that  regard. 

When  a  known,  described  and  definite  article  is  ordered  of  a  manufacturer, 
although  it  be  stated  by  the  purchaser  to  be  required  for  a  particular  pur- 
pose, yet,  if  the  known,  described  and  definite  thing  be  actually  supplied, 
there  is  no  warranty  that  it  shall  answer  the  particular  purpose  intended 
by  the  buyer. 

The  case  was  stated  by  the  court  as  follows  : 

This  was  an  action  brought  by  the  Brewers'  Refrigerating 
Machine  Company  against  Michael  Seitz  upon  the  following 
contract : 

"This  agreement,  made  this  11th  day  of  January,  a.d.  1879, 
between  the  Brewera'  Refrigerating  Machine  Company  of 
Alexandria,  Va.,  party  of  the  first  part,  and  Michael  Seitz,  of 
Brooklyn,  N.  Y.,  party  of  the  second  part,  witnesseth  : 

"  That  the  party  of  the  first  part  hereby  agrees  and  contracts 
to  supply  the  party  of  the  second  part  with  a  No.  2  size  refrig- 
erating machine,  as  constructed  by  the  said  party  of  the  first 
part,  by  the  15th  day  of  March  next,  or  as  soon  thereafter  as 
possible,  the  machine  to  be  delivered  at  the  depot  or  wharf  in 
Philadelphia,  Penn.,  and  to  be  put  up  and  put  in  operation  in 
the  brewery  of  the  said  party  of  the  second  part  at  258-264 
Maujer  street,  at  Brooklyn,  E.  D.,  N.  Y.,  under  the  superinten- 
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dence  of  a  competent  man  furnished  by  the  said  party  of  the 
first  part. 

"  The  party  of  the  second  part  hereby  agrees  and  contracts 
to  pay  to  the  said  party  of  the  first  part  for  said  machine  the 
sum  of  nine  thousand  four  hundred  and  fifty  dollars  ($9450.00) 
in  manner  as  follows,  namely  :  Four  thousand  seven  hundred 
and  twenty-five  dollars  ($4725.00)  on  the  day  when  the 
machine  is  put  in  operation  at  the  brewery  of  the  said  party 
of  the  second  part,  and  the  balance  of  four  thousand  seven 
hundred  and  twenty  five  dollars  ($4725)  in  three  equal  instal- 
ments —  that  is  to  say,  one  thousand  five  hundred  and  seventy- 
five  dollars  ($1575.00)  for  each  instalment,  payable  respectively 
in  one  (1),  two  (2)  and  three  (3)  months  after  the  day  when 
the  machine  is  put  in  operation  at  the  brewery  of  the  said 
party  of  the  second  part,  for  which  instalments  the  said  party 
of  the  second  part  agrees  and  contracts  to  give  his  notes  on 
the  day  last  mentioned." 

The  com  plaint,,  after  setting  forth  the  execution  of  the  con- 
tract on  the  11th  of  January,  a.d.  1879,  alleged  compliance 
therewith  in  every  respect  by  the  plaintiff,  and  breach  of  the 
promise  to  pay  the  purchase  price. 

The  defendant  stated  in  his  answer,  among  other  things, 
"  that  the  machine  placed  in  defendant's  brewery  was  worth- 
less and  incapable  of  operating  to  produce  the  results  repre- 
sented by  plaintiff  to  this  defendant  as  an  inducement  to  enter 
into  the  aforesaid  agreement ;  that  said  machine  has  not  been 
accepted  by  this  defendant  nor  operated  or  attempted  to  be 
operated  by  defendant,  his  agents,  employes  nor  any  other 
person  acting  by  or  under  his  authority,  and  did  not  pass  out 
of  the  control  of  the  plaintiff,  nor  has  the  said  machine  been 
used  by  him  in  his  said  brewery,  because  said  machine  was 
worthless  and  incapable  of  serving  any  useful  purpose  therein." 
And  defendant  also  averred,  by  way  of  counter-claim,  that  he 
had  sustained  damages  by  reason  of  false  and  fraudulent  repre- 
sentations by  plaintiff  as  to  what  the  machine  would  accom- 
plish, in  reliance  upon  which  he  had  permitted  his  brewery  to 
be  subjected  to  the  action  of  said  machine,  and  suffered  loss 
accordingly. 
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Upon  the  trial  before  the  circuit  judge  and  a  jury,  plaintiflf 
proved  that  a  No.  2  size  refrigerating  machine,  as  constructed 
by  the  Brewers'  Refrigerating  Machine  Company,  was  supplied 
defendant  and  put  up  and  put  in  operation  in  his  brewery,  by 
it,  in  accordance  with  the  terms  of  the  contract. 

Defendant  thereupon  asked  to  amend  his  answer,  "  to  set  up 
that  defendant  entered  into  that  contract  by  reason  of  fraudu- 
lent representations  on  the  part  of  this  company."  The  amend- 
ment was  allowed,  and  was  in  substance  that  plaintiff  repre- 
sented that  the  machine  was  capable  of  cooling  certain  rooms 
in  the  brewery  which  had  been  examined  by  plaintiff,  but  the 
machine,  when  set  up  and  ope^ated,  was  not  so  capable,  and 
failed  to  perform  the  work  for  which,  upon  the  representa- 
tions of  the  plaintiff,  the  machine  had  been  contracted  for  by 
defendant ;  that  defendant  contracted  to  purchase  the  machine 
upon  the  guarantee  by  plaintiff  to  defendant  that  it  would 
cool  certain  rooms,  and  it  was  upon  that  guarantee  alone  that 
defendant  entered  into  the  contract;  that  defendant  entered 
into  the  contract  upon  the  representations  of  the  plaintiff  to  the 
effect  that  the  No.  2  machine  referred  to  in  the  contract  set 
forth  in  the  complaint  would  cool  and  was  capable  of  cooling  a 
space  of  150,000  cubic  feet  of  air  continuously  to  a  temperature 
sufficiently  low  for  the  purpose  of  brewing  or  manufacturing 
beer  in  the  defendant's  brewery  or  premises,  that  is  to  say,  to 
a  temperature  in  the  neighborhood  of  40"*  Fahrenheit ;  and 
that  the  plaintiff  knew  at  and  before  the  time  when  the  con- 
tract was  made  that  the  representations  made  to  the  defend- 
ant were  false  and  unfounded,  and  knew  that  the  said  No.  2 
machine  was  not  capable  of  performing  the  work  which 
plaintiff  represented  it  as  being  capable  of  performing,  and 
knew  that  the  machine  would  be  worthless  to  the  defendant 
for  the  purposes  for  which  defendant  contracted  for  it  and 
intended  to  use  it. 

Evidence  on  defendant's  behalf  was  then  admitted  tending 
to  show  that  prior  to  the  execution  of  the  contract,  plaintiff's 
agents  had  represented  that  the  machine  would  cool  150,000 
cubic  feet  to  40**  Fahrenheit ;  that  defendant  had  been  cooling 
his  brewery  with  ice  and  wished   the  machine  to  cool   the 
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rooms  to  aboat  the  same  extent;  and  that  the  machine  did 
not  cool  the  rooms  as  desired.  On  cross-examination  of  the 
defendant's  agent,  it  appeared  that  on  January  13,  1879,  he 
wrote  to  the  secretary  of  the  refrigerating  company:  "In 
speaking  to  Mr.  M.  Seitz  to-day  he  said  that  your  agreement 
was  very  unsatisfactory  to  him ;  in  fact,  that  before  he  would 
get  the  machine  that  he  wanted  a  written  guarantee  from  you 
that  you  would  cool  his  building,  which  you  have  seen,  to 
3^  E.  and  keep  it  at  that  all  the  time ;  otherwise  he  would 
not  have  the  machine,  as  he  would  have  no  use  for  it,  as  he 
would  have  to  put  himself  to  great  expense  and  great  risk  at 
the  same  time."  To  which  plaintiff  responded,  January  20: 
"  I  regret  to  hear  that  Mr.  Seitz  feels  dissatisfaction  with  the 
contract  made  with  him.  The  guarantee  he  now  asks  for  in 
addition  it  would  not  be  proper  for  us  to  give,  as  Mr.  Seitz 
himself  will  see  on  further  reflection,  we  think.  The  main- 
tenance of  a  certain  temperature  in  his  rooms  is  not  solely 
dependent  upon  our  machines ;  in  fact,  there  are  a  great  many 
other  things  entirely  beyond  the  control  of  the  machine  which 
influence  this  temperature.  The  mode  of  working  the  rooms, 
the  water  used  for  washing,  the  fermentation,  and  many  other 
things  might  be  mentioned  in  this  connection  as  matters 
which  we  cannot  control,  and  which  nevertheless  are  most 
important  considerations  in  the  maintenance  of  a  given  tem- 
perature. We  are  confident  from  the  experience  with  the 
Portner  machine  during  last  summer  and  fall  that  the  machine 
sold  to  Mr.  Seitz  will  not  only  give  him  the  desired  low  tem- 
perature, but  will,  in  addition,  give  him  what  he  never  before 
had  in  the  warmer  months,  namely,  pure  and  dry  air.  The 
machine  we  are  building  for  him  is  in  many  respects  far  super- 
ior (aside  from  size)  to  the  Portner  machine,  and  when  he 
has  had  it  a  year  we  believe  he  would  not  part  with  it  for  any 
money  if  he  could  not  replace  it.  That  we  must  decline  to 
guarantee  what  Mr.  Seitz  asks  for  is  simply  for  the  reasons 
stated.  There  are  too  many  side  considerations  entirely  be- 
yond the  control  of  the  machines.  We  would  add  that  we 
have  not  in  any  instance  been  asked  for  such  a  guarantee  as  a 
condition  of  sale,  but  that  all  the  parties  to  whom  we  have 
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sold  bought  on  our  representations  and  what  they  have  seen 
and  heard  of  the  working  of  the  Portner  machine." 

On  January  21,  1879,  defendant's  agent  telegraphed  plain- 
tiff: "Will  you  defend  any  infringement  suits  against  Mr. 
Seitz  for  using  your  machine?"  and  on  January  23,  1879, 
wrote :  "  The  machine  sold  to  Mr.  M.  Seitz  is  all  right,  and 
can  be  sent  at  any  time  that  it  is  ready."  On  the  16th  of 
March,  he  again  wrote  plaintiff  :  "  Mr.  Seitz .  would  like  to 
have  you  to  commence  at  once  putting  up  his  machine." 

The  defendant  having  rested,  the  court,  on  motion,  directed 
a  verdict  for  the  plaintiff  for  the  amount  claimed. 

The  circuit  judge  remarked  to  the  jury  that  the  only  de- 
fence worthy  of  consideration  was  that  the  machine  was  sold 
to  the  defendant  under  fraudulent  representations  by  the  plain- 
tiff's agents,  but  that  there  was  no  evidence  of  fraud  whatever 
in  the  case ;  that  there  was  evidence  to  show  that  the  machine 
did  not  work  satisfactorily,  and  the  jury  were  doubtless  author- 
ized to  infer  that  it  did  not  have  the  capacity  of  cooling  150,- 
000  cubic  feet  to  the  degree  stated,  but  that  there  was  a 
written  contract  in  the  case,  which  contained  no  warranty, 
and,  consequently,  if  the  machine  did  not  fulfil  the  expecta- 
tions of  the  defendant,  or  if  it  did  not  fulfil  verbal  representa- 
tion made  at  the  time  the  contract  was  entered  into,  nevertheless 
defendant  had  no  defence;  that  there  was  no  evidence  that 
false  or  fraudulent  representations  had  been  made;  that  the 
machine  had  been  built  and  put  up  pursuant  to  the  written 
contract;  and  that  the  defendant  could  not  be  permitted,  upon 
the  general  theory  that  the  machine  was  not  a  satisfactory 
article,  to  defeat  the  plaintiff  from  recovery. 

The  verdict  having  been  rendered  as  directed,  and  judgment 
entered  thereon,  the  cause  was  brought  here  on  writ  of  error. 

Mr,  Esek  Cowen  for  plaintiff  in  error. 

I.  The  defence,  set  up  in  the  amended  answer,  contained 
no  element  of  fraud,  but  was  a  sufficiently  well  expressed 
pleading,  setting  up  a  contract  of  warranty,  or  guaranty, 
collateral  to  the  contract  of  purchase  and  sale* 
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II.  The  learned  judge  was  entirely  mistaken,  in  his  suppo- 
sition that  the  written  contract  precluded  the  proof  of  a  parol 
guaranty,  collateral  to  the  main  contract  of  purchase  and  sale, 
and  not  in  any  way  contradicting  or  modifying  it. 

The  contract  of  purchase  and  sale  was  simply  a  contract  to 
sell  and  deliver  on  one  part,  and  to  purchase  on  the  other 
part,  a  machine  of  the  general  description,  which  the  plaintiffs 
were  then  constructing,  and  known  as  size  No.  2.  The  sole 
effect  of  the  contract  was  to  bind  one  party  to  deliver  such  a 
machine,  and  to  bind  the  other  party  to  pay  for  it.  It  had 
no  other  legal  effect  whatever,  and  a  contract  that  the 
machine  after  it  was  deliveredy  should  do  certain  work,  and 
be  capable  of  a  certain  operation,  and  should  produce  a  cer- 
tain effect,  in  no  way  contradicted,  modified  or  added  to  the 
original  contract.  It  was  purely  collateral,  and  as  such  could 
be  proved  by  parol.  This  is  the  law  in  England.  It  is  the 
law  of  the  State  of  New  York,  where  this  cause  of  action 
arose,  and  whei^  this  case  was  brought  and  tried. 

It  is  only  necessary  upon  this  point  to  cite  a  few  of  the 
cases  in  which  this  question  has  been  considered,  and  more 
especially,  as  at  least  two  of  the  cases  cited  from  the  New 
York  Court  of  Appeals  contain  a  very  elaborate  examination 
of  the  question.  Battermany.  Pierce,  3  Hill,  171;  Johnson 
V.  Oppenheiniy  55  N.  Y,  280,  293 ;  Ckajpin  v.  Dohsonj  78 
N.  Y.  74. 

III.  Aside  from  the  express  parol  warranty  or  guaranty, 
there  was  clearly  an  implied  warranty,  arising  from  the  very 
nature  of  the  transaction,  that  this  machine  should  be  reasonar 
blyJU  to  accomplish  the  purpose  for  which  it  was  sold. 

There  is  no  doubt  of  the  general  rule  that  when  a  manufac- 
turer enters  into  an  executory  contract  to  manufacture  and 
furnish  a  certain  article  to  a  purchaser,  and  fully  knows  the 
purpose  for  which  the  article  is  intended,  that  there  arises  an 
implied  warranty  that  the  article  shall  be  reasonably  fit  for 
the  purpose  for  which  the  buyer  intends  to  use  it,  and  that  it 
shall,  to  a  reasonable  degree  at  least,  accomplish  the  purpose 
for  which  it  was  bought.  There  is  some  difference  apparently, 
in  the  decisions  of  the  courts,  with  regard  to  the  question  of 
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how  far  this  principle  applies  to  an  executed  sale,  but  that  it 
applies  to  an  executory  sale,  where  the  manufacturer  is  to  make 
and  deliver  the  article  at  a  future  time,  there  can. be  no  possi- 
ble doubt.  It  is  the  rule  in  England,  and  so  far  as  I  know  in 
all  the  States,  and  beyond  all  question  it  is  the  rule  in  the  State 
of  New  York.  Benjamin  on  Sales,  §  988,  and  note ;  Brown 
V.  Edgington^  2  Man.  &  Gr.  279  ;  Jones  v.  Bright^  5  Bing.  533; 
Van  Wych  v.  Allen^  69  N.  Y.  61 ;  Gautier  v.  Douglass  Mfg. 
Co,,  13  Ilun,  514 ;  Iloe  v.  Sanborn,  21  N.  Y.  552 ;  S.  C.  78 
Am.  Dec.  163 ;  Gaylord  Mfg.  Co.  v.  AUen,  53  N.  Y.  515. 

Mr.  John  II.  V.  Arnold  for  defendant  in  error. 

Mr.  Chief  Justice  Fulleb,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

If  the  defence  were  solely  that  the  defendant  was  induced 
by  false  and  fraudulent  representations  to  enter  into  the  con- 
tract in  question,  it  is  conceded  that  the  Circuii  Court  did  not 
err  in  directing  a  verdict  for  the  plaintiflP,  as  there  was  no  evi- 
dence of  fraud  in  the  case.  It  is  earnestly  contended,  how- 
ever, that  under  the  answer  as  amended,  the  defendant  was 
entitled  to  avail  himself  of  the  breach  of  an  alleged  contract 
of  warranty  or  guaranty  collateral  to  the  contract  of  purchase 
and  sale ;  or  of  an  implied  warranty  that  the  machine  should 
be  reasonably  fit  to  accomplish  a  certain  result.  Assuming 
the  sufficiency  of  the  pleadings  to  enable  the  questions  indi- 
cated to  be  raised,  we  are  nevertheless  of  opinion  that  the 
direction  of  the  Circuit  Court  was  correct. 

The  position  of  plaintiff  in  error  is,  in  the  first  place,  that 
the  evidence  on  his  behalf  tended  to  show  an  agreement 
between  himself  and  defendant  in  error,  entered  into  prior  to 
or  contemporaneously  with  the  written  contract,  independent 
of  the  latter  and  collateral  to  it,  that  the  machine  purchased 
should  have  a  certain  capacity  and  should  be  capable  of  doing 
certain  work;  that  the  machine  failed  to  come  up  to  the 
requirements  of  such  independent  parol  contract;  that  this 
evidence  was  competent ;  and  that  the  case  should  therefore 
have  been  left  to  the  jury. 
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Undoubtedly  the  existence  of  a  separate  oral  agreement  as 
to  any  matter  on  which  a  written  contract  is  silent,  and  which 
is  not  inconsistent  with  its  terms,  may  be  proven  by  parol,  if 
under  the  circumstances  of  the  particular  case  it  may  properly 
be  inferred  that  the  parties  did  not  intend  the  written  paper 
to  be  a  complete  and  final  statement  of  the  whole  of  the  trans- 
action between  them.  But  such  an  agreement  must  not  only 
be  collateral,  but  must  relate  to  a  subject  distinct  from  that 
to  which  the  written  contract  applies;  that  is,  it  must  not  be 
so  closely  connected  with  the  principal  transaction  as  to  form 
part  and  parcel  of  it.  And  when  the  writing  itself  upon  its 
face  is  couched  in  such  terms  as  import  a  complete  legal 
obligation  without  any  uncertainty  as  to  the  object  or  extent 
of  the  engagement,  it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties,  and  the  extent  and  manner  of  their 
undertaking,  were  reduced  to  writing.     Greenl.  Ev.  §  275. 

There  is  no  pretence  here  of  any  fraud,  accident  or  mistake. 
The  written  contract  was  in  all  respects  unambiguous  and 
definite.  The  machine  which  the  company  sold  and  which 
Seitz  bought  was  a  Ko.  2  size  refrigerating  machine  as  con- 
structed by  the  company,  and  such  was  the  machine  which 
was  delivered,  put  up  and  operated  in  the  brewery.  A  war- 
ranty or  guaranty  that  that  machine  should  reduce  the  tem- 
perature of  the  brewery  to  40**  Fahrenheit,  while  in  itself 
collateral  to  the  sale,  which  would  be  complete  without  it, 
would  be  part  of  the  description  and  essential  to  the  identity 
of  the  thing  sold ;  and  to  admit  proof  of  such  an  engagement 
by  parol  would  be  to  add  another  term  to  the  written  contract, 
contrary  to  the  settled  and  salutary  rule  upon  that  subject. 

Whether  the  written  contract  fully  expressed  the  terms  of 
the  agreement  was  a  question  for  the  court,  and  since  it  was 
in  this  instance  complete  and  perfect  on  its  face,  without 
ambiguity,  and  embracing  the  whole  subject-matter,  it  obvi- 
ously could  not  be  determined  to  be  less  comprehensive  than 
it  was.  And  this  conclusion  is  unaffected  bv  the  fact  that  it 
did  not  allude  to  the  capacity  of  the  particular  machine.  To 
hold  that  mere  silence  opened  the  door  to  parol  evidence  in 
that  regard  would  be  to  beg  the  whole  question. 
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We  are  clear  that  evidence  tending  to  show  the  alleged 
independent  collateral  contract  was  inadmissible.  Ma/rtin  v. 
Cole,  104  U.  S.  30 ;  Gilbert  v.  Moline  Plough  Co.,  119  U.  S. 
491 ;  The  Delaware,  14  Wall.  579 ;  Naumberg  v.  Young,  44 
N.  J.  Law  (15  Yroorn)  331 ;  Gonant  v.  National  State  Bank, 
121  Indiana,  323 ;  Mast  v.  Pearce,  58  Iowa,  579 ;  Thompson 
Y.  Libby,  34  Minnesota,  374;  Wilson  v.  Deen,  74  N.  T.  531; 
Robinson  v.  McNeill,  51.  Illinois,  225. 

Failing  in  respect  of  the  alleged  express  warranty,  plaintiff 
in  error  contends,  secondly,  that  there  was  an  implied  war- 
ranty, arising  from  the  nature  of  the  transaction,  that  the 
machine  should  be  reasonably  fit  to  accomplish  certain  results, 
to  effect  which  he  insists  the  purchase  was  made.  It  is  argued 
that  the. evidence  tended  to  establish  that  the  plaintiff  knew 
that  the  defendant  had  been  cooling  his  brewery  with  ice,  and 
that  the  object  of  obtaining  the  machine  was  to  render  unnec- 
essary the  expense  of  purchasing  ice  for  that  purpose;  and 
that  unless  the  machine  would  cool  it  to  the  same  extent,  or 
about  the  same,  as  the  ice  did,  it  would  be  worthless,  so  far  as 
he  was  concerned.  It  is  not  denied  that  the  machine  was 
constructed  for  refrigerating  purposes,  and  that  it  worked  and 
operated  as  a  refrigerating  machine  should ;  but  it  is  said  that 
it  did  not  so  refrigerate  as  to  reduce  the  temperature  of  the 
brewery  to  40**  Fahrenheit,  or  to  a  temperature  which  would 
enable  defendant  to  dispense  with  the  purchase  of  ice. 

The  rule  invoked  is,  that  where  a  manufacturer  contracts 
to  supply  an  article  which  he  manufactures,  to  be  applied  to  a 
particular  purpose,  so  that  the  buyer  necessarily  trusts  to  the 
judgment  of  the  manufacturer,  the  law  implies  a  promise  or 
undertaking  on  his  part  that  the  article  so  manufactured  and 
sold  by  him  for  a  specific  purpose,  and  to  be  used  in  a  par- 
ticular way,  is  reasonably  fit  and  proper  for  the  purpose  for 
which  he  professes  to  make  it,  and  for  which  it  is  known  to 
be  required ;  but  it  is  also  the  rule,  as  expressed  in  the  text- 
books and  sustained  by  authority,  that  where  a  known, 
described  and  definite  article  is  ordered  of  a  manufacturer, 
although  it  is  stated  by  the  purchaser  to  be  required  for  a  par- 
ticular purpose,  still,  if  the  known,  described   and  definite 
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thing  be  actually  supplied,  there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended  by  the  buyer.  Ben- 
jamin on  Sales,  §  657 ;  Addison  on  Contracts,  Book  II,  c.  vii, 
p.  *977;  Chanter  v.  Hopkins^  4  M.  &  W.  399;  Ollivant  v. 
Bayley^  5  Q.  B.  288  ;  Dist  of  Columbia  v.  Clephane^  110  U.  S. 
212 ;  Kellogg  Bridge  Company  v.  Hamilton^  110  U.  S.  108 ; 
Hoe  V.  Sanborn^  21  N.  Y.  552 ;  Deming  v.  Foster^  42  N.  H. 
165. 

In  the  case  at  bar  the  machine  purchased  was  specifically 
designated  in  the  contract,  and  the  machine  so  designated  was 
delivered,  put  up  and  put  in  operation  in  the  brewery.  The 
only  implication  in  regard  to  it  was  that  it  w^ould  perform  the 
work  the  described  machine  was  made  to  do,  and  it  is  not  con- 
tended that  there  was  any  failure  in  such  performance. 

This  is  not  the  case  of  an  alleged  defect  in  the  process  of 
manufacture  known  to  the  vendor  but  not  to  the  purchaser, 
nor  of  presumptive  and  justifiable  reliance  by  the  buyer  on  the 
judgment  of  the  vendor  rather  than  his  own,  but  of  a  purchase 
of  a  specific  article,  manufactured  for  a  particular  use,  and  fit, 
proper  and  efficacious  for  that  use,  but  in  respect  to  the  opera- 
tion of  which,  in  producing  a  desired  result  under  particular 
circumstances,  the  buyer  found  himself  disappointed^ 

In  short,  there  was  no  express  warranty  that  the  machine 
would  cool  150,000  cubic  feet  of  atmosphere  to  40**  Fahrenheit, 
or  any  other  temperature,  without  reference  to  the  construc- 
tion of  the  particular  brewery  or  other  surrounding  circum- 
stances, and,  if  there  were  no  actual  warranty,  none  could  be 
imputed. 

We  may  add,  that  in  the  light  of  all  the  evidence  in  the 
record,  treated  as  competent,  we  think  no  verdict  could  be 
permitted  to  stand,  which  proceeded  upon  the  ground  of  the 
existence  of  such  a  warranty  as  is  contended  for.  The  alleged 
antecedent  representations  as  to  whether  the  machine  pos- 
sessed sufficient  refrigerating  power  to  cool  this  brewery,  were 
no  more  than  expressions  of  opinion,  confessedly  honestly 
entertained,  and  dependent  upon  other  elements  than  the 
machine  itself,  concerning  which  plaintiff  in  error  could  form 
an  opinion  as  well  as  defendant ;  and  the  conduct  of  plaintiff 
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in  error  in  demanding,  tWo  days  after  the  contract  was  exe- 
cuted, a  written  guaranty  that  the  machine  company  would 
cool  his  building  to  3^®  Reaumur  (or  40**  Fahrenheit),  and  keep 
it  at  that  all  the  time,  and  in  acquiescing  in  the  company's 
refusal  to  give  the  guaranty  for  reasons  stated,  and  in  there- 
upon afterwards  ordering  the  company  to  go  on  with  the  work, 
as  exhibited  in  the  correspondence  between  the  parties,  seems 
to  us  to  justify  no  other  -conclusion  than  that  reached  by  the 
verdict. 

The  judgment  of  the  Circuit  Court  is  Affirmed, 

Mr.  Justice  Bradley  and  Mr.  Justice  Gray  were  not  pres- 
ent at  the  argument  and  took  no  part  in  the  decision  of  this 
case. 


'  •  m 


METROPOLITAN  NATIONAL  BANK  v.   CLAGGETT. 

ERROR   TO   THE   SUPREME   COURT   OF   THE   STATE   OF   NEW   YORK. 
No.  1064.    Submitted  October  19,  1891.  ~  Decided  November  9,  1891. 

When  a  state  bank  acting  under  a  statute  of  the  State  calls  in  its  circula- 
tion issued  under  state  laws,  and  becomes  a  national  bank  under  the  laws 
of  the  United  States,  and  a  judgment  is  recovered  in  a  court  of  the 
State  against  the  national  bank  upon  such  outstanding  circulation,  the 
defence  of  the  state  statute  of  limitations  having  been  set  up,  a  Federal 
question  arises  which  may  give  this  court  jurisdiction  in  error. 

The  conversion  of  a  state  bank  in  New  York  into  a  national  bank,  under  the 
act  of  the  Legislature  of  that  State  of  March  9,  1865  (N.  Y.  Laws  of 
1865,  c.  97)  did  not  destroy  its  identity  or  its  corporate  existence,  nor 
discharge  it  as  a  national  bank  from  its  liability  to  holders  of  its  out- 
standing circulation,  issued  in  accordance  with  state  laws. 

The  provisions  in  the  statute  of  New  York  of  April  11,  1869  (Laws  of  1859, 
c.  236)  as  to  the  redemption  of  circulating  notes  issued  by  a  state  bank 
and  the  release  of  the  bank  if  the  notes  should  not  be  presented  within 
six  years  do  not  apply  to  a  state  bank  converted  into  a  national  bank 
under  the  act  of  March  9,  1865,  and  not  **  closing  the  business  of 
banking.** 

The  court  stated  the  case  as  follows : 

This  was  a  motion  to  dismiss  a  writ  of  error  to  the  Supreme 
Court  of  the  State  of  New  York  to  review   its  judgment 
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against  the  plaintiff  in  error,  with  which  was  united  a  motion 
to  affirm  that  judgment  if  the  motion  to  dismiss  be  denied. 

The  case  arose  upon  a  complaint  filed  in  the  Supreme  Court 
of  New  York  June  4,  1886,  by  the  defendant  in  error  and  an- 
other, as  administrators  of  the  goods,  chattels  and  credits  of 
James  H.  Paine,  deceased,  against  the  plaintiff  in  error,  the 
Metropolitan  National  Bank,  demanding  judgment  against  the 
latter  for  $12,300,  and  interest  from  May  21,  1886,  that  being 
the  aggregate  amount  due  on  eighty-four  bank  bills  issued  by 
the  Metropolitan  Bank  of  New  York,  for  the  payment  of 
which  it  was  claimed  that  the  plaintiff  in  error  was  liable. 
The  complaint  alleged  that,  at  the  time  of  the  issue  of  the 
bank  bills  sued  upon,  the  Metropolitan  Bank  of  New  York 
was  a  state  bank  duly  organized  and  doing  banking  business 
under  tHe  law  of  the  State  of  New  York,  having  authority  to 
issue  such  bills  and  to  put  the  same  into  circulation  as  money ; 
that  from  1858  to  1861  it  issued  each  of  the  eighty-four  bills 
therein  described,  and  prior  to  1862,  for  a  valuable  considera- 
tion, delivered  the  same  to  James  H.  Paine,  the  intestate  of 
the  plaintiffs ;  that  the  bills  thereupon  became  his  property, 
and  remained  in  his  ownership  and  possession  until  his  death ; 
that  the  plaintiffs,  as  administrators  of  his  goods  and  effects, 
duly  appointed  and  qualified,  having  become  the  owners  and 
holders  thereof,  presented  the  same  on  the  21st  of  May,  1886, 
to  the  Metropolitan  National  Bank,  the  plaintiff  in  error,  for 
payment,  which  was  refused;  that  on  the  14th  of  March, 
1865,  pursuant  to  the  act  of  Congress  of  June  3,  1864,  and  the 
act  of  the  legislature  of  New  York  of  March  9,  1865,  the  said 
state  bank  became  and  still  is  a  national  bank  for  carrying  on 
the  business  of  banking  under  the  name  of  the  Metropolitan 
National  Bank ;  and  that,  by  virtue  of  the  laws  of  the  United 
States  and  its  own  voluntary  action,  the  said  Metropolitan 
National  Bank,  plaintiff  in  error,  received  and  became  vested 
with  all  the  assets  of  the  Metropolitan  Bank  of  the  State, 
and  assumed  and  became  liable  to  pay  its  obligations,  includ- 
ing the  bank  bills  described  in  said  complaint. 

Three  defences  were  set  up  in  the  answer  to  the  complaint: 
(1)  A  denial  that  the  plaintiff  in  error  had  at  any  time  as- 
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sumed  or,  by  any  of  its  acts,  become  liable  to  pay  the  bills 
of  the  Metropolitan  Bank  of  New  York,  which  was  a  state 
bank  doing  business  under  the  laws  of  the  State  of  New  York. 
(2)  That  in  1865  plaintiff  in  error  became  a  national  bank 
under  the  laws  of  Congress,  doing  the  business  of  banking,  as 
such,  by  virtue  of  the  laws  of  the  United  States,  under  the 
corporate  name  of  the  Metropolitan  National  Bank,  and  that 
the  Metropolitan  Bank  of  New  York  (the  state  bank)  went 
through  certain  proceedings,  under  the  New  York  statutes,  of 
notice,  publication  and  deposit  with  the  superintendent  of 
banking  of  that  State,  for  the  redemption  of  its  circulating 
bills,  on  the  ground  of  its  closing  business,  whereby  its  liabil- 
ity and  that  of  the  plaintiff  in  error  on  these  bills  (they  not 
being  presented  for  payment  in  due  time)  ceased  six  years 
from  March  14,  1867.  (3)  That  the  cause  of  action  was  barred 
by  the  statute  of  limitations  of  the  State  of  New  York. 

The  action  being  at  issue  upon  the  pleadings  and  having 
come  on  for  trial  before  the  cburt  without  a  jury,  the  parties 
having  expressly  waived  a  jury  trial,  the  court  made  a  find- 
ing of  facts  which  substantially  accorded  with  the  averments 
of  the  complaint,  and  rendered  judgment  in  favor  of  the 
plaintiff  below,  the  defendant  in  error  herein,  for  the  sum  of 
^12,300,  and  interest  thereon  from  May  21,  1886,  and  costs. 
4  N.  Y.  Supplement,  115.  This  judgment  was  affirmed  by  the 
general  term  of  the  Supreme  Court  of  New  York,  56  Hun,  578 ; 
and  subsequently  by  the  Court  of  Appeals  of  New  York.  125 
N.  Y.  729.  Hence  this  writ  of  error.  The  defendant  moved 
to  dismiss  the  writ,  on  the  ground  that  this  court  had  no  juris- 
diction to  review  the  judgment  of  the  state  court  of  New  York, 
and  that  no  Federal  question  was  raised  or  decided  in  the 
court  below  or  appeared  upon  the  record. 

[The  material  part  of  the  statutes  of  New  York  referred  to 
will  be  found  in  the  margin.] 


An  Act  in  relation  to  the  bank  department.    Passed  April  11, 1869.    Laws 
of  1859,  c.  236,  p.  503. 

"  1.  Whenever  any  banking  association,  individual  banlcer,  receiver  of  a 
banking  association,  assignee  or  assignees  of  an  individual  banker,  shaU 
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Mr.  Leslie  W.  Russell  for  the  motions,  on  the  question  of 
jurisdiction,  said : 

have  given  notice  to  the  superintendent  of  their  intention  to  close  the  busi- 
ness of  banking,  or  the  trustees  or  legal  representatives  of  any  incorporated 
bank  whose  charter  has  expired,  or  the  receiver  of  any  incorporated  bank, 
which  shall  have  been  declared  insolvent,  shall  have  redeemed  at  least  ninety 
per  cent  of  their  circulating  notes,  outstanding  at  the  date  of  such  notice, 
expiration  of  charter  or  declaration  of  insolvency,  they  shall  be  entitled  to 
deposit  with  the  superintendent,  and  he  is  hereby  authorized  to  receive,  a 
deposit  of  money  equal  to  the  amount  of  the  outstanding  circulation  at  the 
time  of  such  deposit,  to  be  placed  by  him  in  some  bank  in  the  city  of  Albany, 
in  good  credit,  upon  the  receipt  of  which  it  shall  be  lawful  for  the  superin- 
tendent to  give  up  all  other  securities  theretofore  deposited  with  him  for 
the  redemption  of  circulating  notes  issued  thereon. 

"  2.  Upon  the  receipt  of  such  deposit  the  superintendent  shall  immedi- 
ately give  notice  in  the  state  paper,  and  at  least  one  newspaper  in  the 
county  where  such  bank,  banking  association  or  banker  shall  have  been 
located  or  doing  business,  which  notice  shall  be  published  at  least  once  a 
week  for  six  months  successively,  that  the  notes  of  such  bank,  banking 
association  or  banker  will  be  redeemed  by  him,  at  the  bank  where  such  de- 
posit is  made,  at  par;  and  that  all  the  outstanding  circulating  notes  of  such 
bank,  banking  association  or  banker,  must  be  so  presented  for  redemption 
within  six  years  from  the  date  of  such  notice,  and  all  notes  which  shall  not 
be  thus  presented  for  redemption  and  payment  within  the  time  specified  in 
such  notice,  shall  cease  to  be  a  charge  upon  the  funds  in  the  hands  of  the 
superintendent  for  that  purpose. 

"8.  At  the  expiration  of  such  notice,  it  shall  be  lawful  for  the  superin- 
tendent to  surrender,  and  such  bank,  banking  association,  banker,  receiver, 
assignees  or  trustees,  or  their  legal  representatives,  shall  be  entitled  to 
receive  from  him  all  the  money  remaining  in  his  hands  after  such  redemp- 
tion, except  so  much  thereof  as  may  be  necessary  to  pay  the  reasonable 
expenses  chargeable  against  the  said  accounts,  including  the  payment  for 
the  publication  of  the  above  mentioned  notices. 

*'  4.  All  circulating  notes  of  such  bank,  banking  association  or  banker, 
which  shall  not  have  been  presented  for  payment  within  the  period  required 
by  such  notice,  shall,  upon  the  expiration  of  such  period,  cease  to  be  a  lien 
or  charge  upon  the  property  and  effects  of  such  bank,  banking  association  or 
banker,  in  the  hands  of  such  receivers,  assignees,  trustees  or  otherwise ; 
and  all  liability  of  such  receivers,  assignees,  trustees,  banks,  banking  asso- 
ciations or  bankers,  for  or  on  account  of  any  circulating  notes,  which  shall 
not  have  been  presented  within  the  time  aforesaid,  shall  also  cease." 

An  Act  enabling  the  banks  of  this  State  to  become  associations  for  the  pur- 
pose of  banking  under  the  laws  of  the  United  States.  Passed  March  9,  1866. 
Laws  of  1866,  c.  97,  p.  169. 

§  2.  Any  bank  incorporated  or  organized  by  authority  of  this  State, 


i( 
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The  rules  in  regard  to  jurisdiction  in  these  cases  are  well 
settled.  If  the  facts  of  the  case  are  broad  enough  to  sustain 
the  judgment  on  grounds  entirely  aside  from  any  Federal 
question,  (if  one  exists,)  and  the  state  court  puts  .its  judgment 
on  those  grounds,  no  case  is  made  for  review  here.  Murdock 
V.  City  of  Memphis^  20  Wall.  690 ;  Jenkins  v.  Loewenthaly  110 
U.  S.  222 ;  Johnson  v.  Risk,  137  U.  S.  300. 

To  give  this  court  jurisdiction,  it  must  appear  affirmatively 
not  only  that  a  Federal  question  was  presented  for  decision  to 
the  highest  state  court  having  jurisdiction,  but  that  its  decision 
was  necessary  to  the  determination  of  the  cause,  and  that  it 
was  actually  decided,  or  that  the  judgment  as  rendered  could 
not  have  been  given  without  deciding  it.  DeSaicssure  v.  Oail- 
lard,  127  U.  S.  216. 

Although  a  case  from  the  highest  court  of  a  State  may 
involve  a  Federal  question,  yet  if  that  court  proceeds  upon 
another  and  distinct  ground,  not  involving  a  Federal  question, 
and  sufficient  in  itself  to  maintain  the  final  judgment  without 
reference  to  the  Federal  question  involved,  its  judgment  will 
be  affirmed  here.    Beaupre  v.  Noyes,  138  U.  S.  397. 

In  determining  the  ground  upon  which  a  judgment  in  a  state 
court  was  rendered,  this  court  may  refer  to  the  opinion  of  that 
court;  and  when  it  does  not  appear  upon  what  ground  the 
highest  court  of  a  state  placed  its  judgment,  (which  is  the  case 
at  bar,)  and  the  judgment  may  be  supported  without  decid- 
ing a  Federal  question,  this  court  is  without  jurisdiction  of  it 

which  shall  become  an  association  for  carrying  on  th^  business  of  banking 
under  the  laws  of  the  United  States,  shall  be  deemed  to  have  surrendered 
its  charter  if  it  shall  have  complied  with  the  requirements  of  this  act;  pro- 
vided, that  every  such  bank  shall  nevertheless  be  continued  a  body  corpo- 
rate for  the  term  of  three  years  after  the  time  of  such  surrender,  for  the 
purpose  of  prosecuting  and  defending  suits  by  and  against  it,  and  of  ena- 
bling it  to  close  its  concerns  and  to  dispose  of  and  convey  its  property ;  but 
not  for  the  purpose  of  continuing  under  the  laws  of  this  State  the  business 
for  which  it  was  established." 

'*  §  8.  Nothing  in  this  act  shall  be  construed  as  releasing  such  association 
from  its  obligations  to  pay  and  discharge  all  the  liabilities  created  by  law  or 
incurred  by  the  bank  before  becoming  such  association,  or  any  tax  Imposed 
by  the  laws  of  this  State  up  to  the  date  of  its  becoming  such  association*  in 
proportion  to  the  time  since  the  next  preceding  payment  therefor." 
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in  error.    Wood  Movnng  Machine  Co,  v.  Skmner,  139  U.  S. 
293. 

Mr,  Charles  A.  Peabody  for  appellee,  on  the  merits  said : 

The  court  did  not  hold  the  plaintiff  in  error  liable  because 
the  state  bank  transferred  its  assets  to  the  plaintiff  in  error. 

If  it  did,  such  transfer  took  place  more  than  twenty  years 
ago,  and  the  six  years'  statute  of  limitations  would  apply. 

The  mere  transfer  of  property  from  A  to  B  does  not  create 
a  common  law  liability  on  the  part  of  B  to  pay  A's  creditors. 
A  creditor  of  A  may  obtain  judgment  and  by  a  suit  in  equity 
get  a  lien  upon  the  property  transferred  to  B  and  by  proceed- 
ings in  equity  recover  his  debt.  But  here  also  the  statute  of 
limitations  would  apply,  and  this  court  will  not  assume  that 
the  New  York  court  ignored  that  defence  which  was  duly  set 
up  in  the  answer. 

The  only  way  the  judgment  can  be  sustained  is  by  holding 
that  the  contract  of  the  state  bank  became  the  contract  of  the 
national  bank  without  any  change  or  modification. 

The  plaintiff  in  error  became  a  corporation  without  the  aid 
of  the  laws  of  New  York.  From  abundant  caution  it  com- 
plied with  all  the  provisions  of  the  act  of  1865.  The  state  law 
could  not  impose  on  the  plaintiff  in  error  the  obligations  of 
another  corporation  and  it  did  not  attempt  to  do  so.  The 
most  that  the  state  law  says  is  that  the  law  should  not  be 
construed  as  releasing  the  obligations  of  the  old  bank.  No 
searching  of  the  law  will  discover  any  provision  making  the 
two  banks  identical. 

The  question  involved  is  not  a  frivolous  one.  The  New 
York  Court  of  Appeals,  City  Bank  v.  Phelps,  86  N.  Y.  484, 
491,  says  this  question  '^  is  not  so  easy  of  concession  or  refuta- 
tion as  it  may  seem  at  first  sight." 

A  judgment  for  over  $14,000  has  been  obtained  against  a 
corporation  created  by  the  national  authority  upon  contracts 
which  it  never  made  and  never  assumed.  Although  a  corpora- 
tion during  its  existence  continues  to  be  the  same  body,  the 
stockholders,  whose  property  the  corporation  holds,  change ; 
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and  after  twenty-five  years  very  few  persons  are  probably  now 
interested  in  this  matter  who  were  stockholders  of  the  plaintiff 
in  error  in  1865.  The  present  directors  are  trustees  winding 
up  a  closing  bank,  and  it  is  their  duty  to  ascertain  with  care 
who  are  the  true  creditors  of  the  bank. 

Mb.  Justice  Lamab,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  first  assignment  of  error  is  as  follows: 

"  That  the  Metropolitan  National  Bank,  the  plaintiflf  in  error, 
which  was  created  under  the  act  of  Congress  entitled  ^  An  act 
to  provide  a  national  currency  secured  by  the  pledge  of  United 
States  bonds,  and  to  provide  for  the  circulation  and  redemption 
thereof,'  approved  June  3,  1864,  is  held  liable  to  pay  the  bills 
described  in  the  complaint,  which  were  made  by  the  Metro- 
politan Bank,  a  corporation  created  under  the  law  of  the  State 
of  New  York,  entitled  'An  act  to  authorize  the  business  of 
banking,'  passed  April  18,  1838." 

The  second  defence  set  up  in  the  answer,  as  we  have  seen, 
is,  that  the  defendant  below  (the  plaintiff  in  error)  became  a 
national  bank  under  the  authority  of  the  act  of  Congress  of 
1864,  entitled  "  An  act  to  provide  a  national  currency  secured 
by  the  pledge  of  United  States  bonds,  and  to  provide  for  the 
circulation  and  redemption  thereof,"  and  thereby  acquired 
immunity  from  liability  for  the  bank  bills  issued  by  the  state 
bank.  The  court  found  that  the  plaintiff  in  error  did  become 
a  national  bank  doing  a  banking  business  under  the  laws  of 
the  United  States,  but  decided  that  it  did  not  thereby  acquire 
an  immunity  from  liability  to  pay  the  bank  bills  of  the  Metro- 
politan Bank  of  New  York,  upon  the  ground  that  the  proceed- 
ings set  up  in  the  answer  did  not  terminate  the  existence  of 
the  state  bank,  but  simply  effected  a  continuation  of  the  same 
body  under  a  changed  jurisdiction.  In  this  we  think  the  record 
presents  a  claim  of  Federal  immunity  raised  by  the  plaintiff  in 
error  and  denied  by  the  court,  which  brings  the  case  within 
the  jurisdiction  of  this  court ;  and  upon  the  authority  of 
McNulta  V.  Lochridge^  decided  at  this  term  of  the  court,  ante^ 
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327,  the  motion  to  dismiss  is  denied.  But  as  the  record  also 
shows  there  was  color  for  the  motion  to  dismiss,  it  is  proper 
that  we  should  proceed  to  a  review  of  the  judgment  of  the 
court  below. 

The  question  we  are  to  consider  here  is,  did  the  court  err  in 
holding  that  the  plaintiff  in  error  was  not  exonerated  from  lia- 
bility either  by  its  becoming  a  national  b^^nk  or  by  the  pro- 
ceedings for  the  redemption  and  retirement  of  its  circulating 
bills  issued  whilst  a  state  bank,  which  proceedings,  it  was 
claimed,  were  in  strict  observance  of  every  requirement  of  the 
New  York  statute  of  1859  in  relation  thereto,  or  by  the  statute 
of  limitations  of  the  State  of  New  York  ?  The  court  decided 
that  the  New  York  statute  providing  for  a  redemption  of  circu- 
lating notes  and  for  releasing  the  bank,  if  the  notes  were  not 
presented  in  six  years,  applied  alone  to  banks  ^'closing  the 
business  of  banking;"  that  the  change  or  conversion  of  the 
Metropolitan  Bank  into  the  Metropolitan  National  Bank  did 
not  "  close  its  buisiness  of  banking  "  nor  destroy  its  identity  or 
its  corporate  existence,  but  simply  resulted  in  a  continuation 
of  the  same  body  with  the  same  oflBcers  and  stockholders,  the 
same  property,  assets,  and  banking  business  under  a  changed 
jurisdiction ;  that  it  remained  one  and  the  same  bank,  and 
went  on  doing  business  uninterruptedly ;  and  that,  therefore, 
the  statutory  proceedings  relied  upon  in  the  answer  could  not 
operate  as  a  bar  to  the  liability  of  either  bank  to  pay  the  bills 
delivered  by  the  Metropolitan  Bank  in  1861  to  plaintiffs' 
intestate. 

This  decision  is  so  manifestly  correct  that  it  needs  no  argu- 
ment to  sustain  it.     The  judgment  is,  therefore, 

Affirmed, 

The  Chief  Justice,  Mr.  Justice  Bradley  and  Mr.  Justice 
Gray  took  no  part  in  the  consideration  and  disposition  of 
this  motion. 
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CROSS   V.  ALLEN. 

APPEAL  FROM  THB  CIBOUIT  OOUBT  OF  THE  UNITED  STATES  FOB  THE 

DISTRICrr  OF  OREGON. 

No.  28.    Argued  October  13, 1801.  —  Decided  NoTember  10, 1881. 

The  transfer  of  an  overdue  note  and  mortgage  for  a  valuable  consideration 
to  a  bona  Jide  purchaser,  is  not  a  collusive  transaction  which  prevents 
the  transferee  from  maintaining  an  action  upon  them,  under  the  provi- 
sions of  the  act  of  March  3, 1875, 18  Stat.  470,  c.  137,  §  1 ;  although  made 
to  make  a  case  to  be  tried  in  a  Federal  Court! 

It  being  conceded  that  this  case  comes  within  the  rules  laid  down  in  Ackley 
School  District  v.  Hall,  113  U.  S.  136,  and  in  Xeto  Providence  v.  Halsey, 
117  U.  S.  336,  this  court  adheres  to  the  doctrines  enunciated  in  those 
cases. 

The  payment  by  the  principal  debtor,  after  the  death  of  his  wife,  of  interest 
upon  a  note,  signed  by  him  alone,  but  secured  by  a  mortgage  upon  her 
separate  real  estate  executed  by  her,  operates  in  Oregon  to  keep  alive  the 
lien  upon  the  property  for  the  security  of  the  mortgage  debt,  as  against 
the  statute  of  limitations  of  that  State. 

So  long  as  demands  secured  by  a  mortgage  are  not  barred  by  the  statute  of 
limitations,  there  can  be  no  laches  in  prosecuting  a  suit  upon  the  mort- 
gage to  enforce  them. 

While  adhering  to  the  rule  that  any  material  change  in  a  contract  made  by 
the  principal  without  the  assent  of  the  surety,  discharges  the  latter,  the 
court  Is  of  opinion  that  the  changes  set  up  in  this  case  as  a  reason  for 
the  discharge  of  the  property  of  the  surety  were  not  material  and  did  not 
operate  to  discharge  it. 

Under  the  constitution  and  laws  of  Oregon,  in  force  when  these  contracts 
were  made,  a  married  woman  could  bind  her  separate  property  for  the 
payment  of  her  husband's  debts. 

This  court  Is  bound  to  assume  that  decisions  of  state  courts  on  matters  of 
state  law  have  been  made  after  thorough  consideration,  and  that  they 
embody  the  deliberate  judgment  of  the  court. 

The  case  is  stated  in  the  opinion. 

Mr,  John  //.  Mitchell  for  appellants. 

Mr.  C.  E,  S.  Wood  for  appellees.    Mr.  George  B.  Williams 
was  with  him  on  the  brief. 

Mr.  Justice  Lama.r  delivered  the  opinion  of  the  court. 
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This  was  a  suit  in  equity  to  foreclose  two  mortgages  of  real 
estate  in  Oregon.  The  case  is  this :  On  the  first  of  Novem- 
ber, 1871,  Thomas  Cross  of  Salem,  Oregon,  gave  his  note  to 
the  firm  of  Allen  &  Lewis  of  Portland  in  that  State,  for  $30,- 
000,  payable  in  three  years,  with  interest  at  10  per  cent  per 
annum  from  date ;  and  to  secure  its  payment  he  and  his  wife, 
Pluma  F.  Cross,  on  the  same  day  executed  a  mortgage  in 
favor  of  that  firm  upon  fifteen  parcels  of  agricultural  land  in 
that  State,  numbered  respectively  from  "  one "  to  "  fifteen," 
and  containing  over  3000  acres.  Parcels  "14"  and  "  15,"  con- 
taining about  211  acr€i3,  were  the  separate  property  of  Pluma 
F.  Cross,  while  the  remainder  of  the  property  belonged  to 
Thomas  Cross.  On  January  23,  1872,  they  gave  another 
mortgage  to  the  same  firm  upon  the  same  property  embraced 
in  the  preceding  mortgage  and  certain  town  lots  in  Salem, 
to  secure  the  payment  of  another  note,  of  even  date  therewith, 
given  by  said  Thomas  Cross  to  said  firm,  for  $10,000,  due  in 
one  year,  and  bearing  twelve  per  cent  interest  from  date. 

On  the  16th  of  September,  1872,  before  either  note  became 
due,  Pluma  F.  Cross  died,  but  there  was  never  any  administra- 
tion of  her  estate. 

Nothing  was  paid  on  either  of  the  notes  when  they  became 
due,  but  on  the  22d  of  January,  1876,  Thomas  Cross  conveyed 
the  premises  embraced  in  the  mortgages  to  C.  H.  Lewis  of 
Portland,  one  of  the  members  of  the  firm  to  which  the  mort- 
gages were  given.  This  conveyance,  though  absolute  in  form, 
was  in  fact,  and  was  intended  to  be,  upon  the  following  trusts : 
(1)  that  the  grantee  should,  at  the  cost  and  expense  of  the 
lands,  keep  them  in  cultivation,  or  lease  or  let  them,  or  any 
part  of  them  ;  (2)  that  he  should  sell  and  dispose  of  the  crops, 
collect  the  rents,  and,  after  deducting  all  necessary  and  proper 
charges  and  expenses  connected  therewith  and  incident  thereto, 
apply  the  net  proceeds  thereof  upon  the  mortgage  debts ;  and 
(3)  that  he  might,  with  the  consent  of  said  Thomas  Cross,  sell 
any  portion  or  portions  of  said  premises  either  at  public  or 
private  sale,  and  apply  the  net  proceeds  of  such  sales  toward 
the  satisfactioh  of  the  mortgage  debts. 

During  the  year  1876,  Lewis,  with  the  assent  of  Thomas 
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Cross,  bad  a  large  portion  of  the  lands  surveyed  and  divided 
into  40-acre  tracts,  and  between  October  14  and  November  15 
of  that  year,  in  pursuance  of  the  trust  contained  in  the  deed 
to  him,  he  sold  at  private  and  public  sale  over  800  acres 
thereof  for  $8593.18,  which  was  $268.16  more  than  their  ap- 
praised value,  the  net  proceeds  of  which  sum,  amounting  to 
nearly  $7000,  after  payment  of  certain  items  owing  by  Cross, 
were  credited  upon  the  aforesaid  indebtedness,  and  the  firm 
afterward  executed  a  release  to  Cross  discharging  the  lands 
thus  sold  from  the  lien  of  the  mortgages. 

On  the  5th  of  February,  1884,  Thomas  Cross  died ;  and  on 
the  8th  of  July  following  the  claim  on  the  notes  and  mort- 
gages was  presented  to  the  administrators  of  his  estate  and 
was  rejected  by  them.  Soon  afterwards,  the  notes  and  mort- 
gages were  assigned  by  the  firm  to  L.  H.  Allen,  one  of  the 
members  thereof,  a  resident  of  San  Francisco,  California,  who, 
on  the  6th  of  August,  1884,  brought  this  suit  to  foreclose  the 
mortgages  and  establish  and  enforce  their  lien  on  all  the 
property  embraced  in  them. 

A  number  of  persons,  including  the  present  appellants,  E.  C. 
Cross  and  Frank  K.  Cross,  (who  are  the  children  of  Thomas 
Cross,  by  his  wife  Pluma  F.  Cross,)  were  made  parties  defend- 
ant to  the  bill.  Frank  R.  Cross,  being  a  minor,  defended  by 
his  guardian  ad  litem,  E.  C.  Cross.  The  other  defendants 
were  the  heirs  at  law  of  Thomas  Cross,  deceased,  the  adminis- 
trators of  his  estate,  and  said  C.  H.  Lewis. 

Upon  the  filing  of  the  bill,  it  appearing  that  the  mortgaged 
property  would  be  insufficient  to  pay  the  indebtedness,  a 
receiver  was  appointed  to  collect  the  rents  and  manage  the 
property  generally,  pending  the  foreclosure  proceedings. 

On  the  21st  of  January,  1885,  an  order  was  entered  in  the 
court  below  that  the  bill  be  taken  as  confessed  by  all  of  the 
defendants,  except  Edwin  C.  Cross  and  Frank  R.  Cross ;  and 
they,  on  the  lOth  of  March  following,  filed  their  joint  and  sev- 
eral answer  to  the  bill. 

The  defences  set  up  in  this  answer  were,  substantially : 
(1)  laches  on  the  part  of  complainant  and  staleness  of  his 
claim  ;  (2)  the  sale  of  certain  portions  of  the  mortgaged  prop- 
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erty  by  Lewis  aforesaid  was.  for  a  grossly  inadequate  sum, 
whereby  the  heirs  of  Pluma  F.  Cross  suffered  loss  and  dam- 
age ;  (3)  the  arrangements  between  Thomas  Cross  and  his 
transferee,  Lewis,  were  equivalent  to  a  variation  of  the  terms 
of  the  mortgage  contracts,  and  amounted  to  an  extension  of 
time  to  Thomas  Cross,  the  original  debtor,  whereby  the  mort- 
gages, as  respects  the  property  of  Pluma  F.  Cross,  became 
ineffective,  she  being  in  law  a  mere  surety  for  her  husband ; 
(4)  the  transfer  of  the  claims  in  suit  to  the  complainant,  L.  H. 
Allen,  was  not  made  in  good  faith,  but  solely  for  the  purpose 
of  giving  jurisdiction  to  the  Federal  court,  he  being  a  citizen 
of  California,  while  the  other  member  of  the  firm  was  a  citi- 
zen of  Oregon,  and  most  of  the  defendants  also  were  citizens 
of  the  latter  State ;  and  (5)  the  mortgages,  as  respects  the 
property  of  Pluma  F.  Cross,  were  absolutely  void,  because, 
under  the  constitution  and  laws  of  Oregon  at  the  date  of  those 
contracts,  a  married  woman  had  no  authority  whatever  to 
bind  her  separate  property  for  the  payment  of  the  debts  of 
her  husband. 

There  was  a  demurrer  to  those  portions  of  the  answer  refer- 
ring to  the  inadequacy  of  consideration  arising  from  the  sales 
made  by  Lewis,  of  the  property  mortgaged  on  the  ground  of 
impertinence ;  but  it  was  overruled  with  leave  to  complainant 
to  amend  his  bill,  {Allen  v.  O^Donald^  23  Fed.  Eep.  573,)  which 
he  did,  setting  out  in  detail  a  description  of  each  tract  of  land 
sold  by  Lewis,  together  with  the  price  paid  for  each  and  the 
names  of  the  respective  purchasers,  and  alleging  that  the 
price  paid  in  each  instance  was  equal  to  the  value  of  the  prop- 
erty sold. 

By  stipulation  it  was  agreed  that  the  original  answer  should 
stand  as  the  answer  to  the  amended  bill ;  and,  after  replica- 
tion filed,  the  case  went  to  trial  on  the  pleadings  and  certain 
stipulations  as  to  the  most  material  facts,  but  one  witness,  Mr. 
Lewis,  being  examined.  His  testimony  was  taken  only  upon 
the  question  of  the  bona  fides  of  the  transfer  by  the  firm  of 
Allen  &  Lewis  to  Allen,  the  complainant,  and  went  to  sustain 
that  transaction,  although  he  admitted  that  one  of  the  pur- 
poses of  that  transfer  was  to  make  a  case  for  the  jurisdiction 
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of  the  Federal  courts.  The  trial  resulted  in  a  decree  of  fore- 
closure against  the  property  of  Pluma  F.  Cross,  the  Circuit 
Court  finding  in  favor  of  the  complainant  on  every  material 
issue  in  the  case.     28  Fed.  Kep.  17. 

Afterwards  a  motion  for  rehearing  was  made  and  argued 
mainly  upon  the  question  whether  there  had,  in  law,  been  an 
extension  of  time  to  the  principal  debtor,  Thomas  Cross, 
whereby  the  surety  became  discharged.  The  motion  was 
overruled,  the  court  below  adhering  to  its  original  decision 
and  decree.  28  Fed.  Rep.  346.  The  case  was  then  appealed 
to  this  court.  Since  the  appeal  here  was  filed  the  complainant 
has  died,  and  his  administrator  is  now  representing  his  estate. 

There  are  ten  assignments  of  error,  which,  as  applied  to  the 
facts  of  the  case,  involve  five  different  questions  for  considera- 
tion, viz.  (1)  the  hona  fides  of  the  assignment  and  transfer  of 
the  notes  and  mortgages  by  the  firm  to  Mr.  Allen,  the  com- 
plainant, and  therein  the  jurisdiction  of  the  court  below ; 

(2)  the  negotiability  of  the  notes  by  the    law  merchant ; 

(3)  laches  on  the  part  of  the  complainant  and  staleness  of 
his  claim,  and  the  statute  of  limitations  of  the  State  of  Oregon 
with  relation  to  such  matter ;  (4)  whether  the  conveyance  to 
Lewis  of  all  the  lands  embraced  in  the  mortgages  and  the 
subsequent  transactions  in  relation  thereto  amounted  to  an 
extension  of  time  to  Thomas  Cross,  the  principal  debtor,  and 
a  substantial  change  in  the  contract  of  indebtedness  between 
him  and  the  creditors,  whereby  the  surety  became  released ; 
and  (5)  whether,  in  any  event,  under  the  constitution  and  laws 
of  Oregon  in  force  when  the  mortgages  were  made,  a  married 
woman  could  bind  her  separate  property  for  the  payment  of 
her  husband's  debts. 

With  reference  to  the  first  question,  as  above  classified,  we 
deem  it  sufficient  to  say  that,  upon  the  evidence  of  Mr.  Lewis 
himself,  (which  was  all  the  evidence  in  the  case,)  the  court 
below  was  correct  in  finding  that  the  sale  and  transfer  of  the 
notes  to  the  complainant,  Allen,  was  a  hona  fide  transaction. 
He  testified,  in  substance,  that  his  pecuniary  interest  in  the 
olaim  against  Thomas  Cross  ceased  at  the  time  the  transfer 
was  made,  at  the  same  time  stating  the  consideration  for  the 
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transfer.  He  also  stated  that  one  of  the  purposes  of  the  trans- 
fer of  the  notes  and  mortgages  was  to  make  a  case  that  could 
be  tried  in  the  Federal  court;  and  it  is  upon  this  feature  of  his 
testimony  that  the  argument  is  based  that  the  transfer  was 
not  bona  fide,  and  that  the  court  below  did  not  have  jurisdic- 
tion of  the  case. 

We  cannot  coincide  with  that  view.  The  transfer  of  the 
notes  and  mortgages  having  been  made  for  a  valuable  consid- 
eration, and  the  pecuniary  interest  of  the  transferrer  in  the 
subject  matter  of  the  transfer  having  thereby  terminated,  it 
makes  no  difference  that  by  such  transaction  the  transferee 
acquired  the  advantage  of  suing  in  the  Federal  court.  This 
suit,  so  far  as  the  record  shows,  is  for  the  sole  and  exclusive 
benefit  of  the  complainant,  Allen.  Lewis  has  no  interest  in 
the  result  of  it.  The  jurisdictional  statute  of  March  3,  1875, 
18  Stat.  470,  c.  137,  warranted  the  Circuit  Court  in  entertaining 
jurisdiction  of  the  case.  There  is  nothing  in  the  facts  and  cir- 
cumstances relating  to  this  transfer  to  bring  the  case  within 
the  class  of  collusive  cases  referred  to  in  section  5  of  that  act, 
and  require  its  dismissal  at  the  hands  of  the  Federal  court,  on 
jurisdictional  grounds.  Farmington  v.  PiUsbury^  114  U.  S. 
138;  Lanier  v.  Nash,  121  U.  S.  404,  410. 

But  it  was  contended  that  the  notes  were  not  negotiable  by 
the  law  merchant,  because  they  were  long  past  due  when  they 
were  transferred,  and  that,  therefore,  under  section  1  of  the 
aforesaid  act  of  March  3,  1875,  the  Federal  court  could  not 
take  jurisdiction  of  the  case.  The  provision  of  the  statute  re- 
ferred to  reads  as  follows:  "Nor  shall  any  Circuit  or  District 
Court  have  cognizance  of  any  suit  founded  on  contract  in  favor 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  thereon  if  no  assignment  had  been  made, 
except  in  cases  of  promissory  notes  negotiable  by  the  law 
merchant  and  bills  cf  exchange." 

Counsel  for  appellants  concedes,  however,  that  this  question 
has  been  determined  adversely  to  his  contention  by  this  court 
in  AcJdey  School  Distinct  v.  Ilall,  113  U.  S.  135,  and  also  in 
New  Providence  v.  IlaUey,  117  U.  S.  336.  Inasmuch  as  those 
cases  are  decisive  upon  the  point  under  consideration,  a  mere 


534  OCTOBER  TERM,  1891. 

Opinion  of  tlie  Court. 

reference  to  them  is  all  that  is  essential  in  this  connection. 
We  still  adhere  to  the  doctrines  therein  enunciated,  and  this 
assignment  of  error  is,  therefore,  without  force. 

This  leads  up  to  the  next  questions  in  the  case,  viz.  laches, 
stateness  of  claim  and  the  statute  of  limitations  of  the  State 
of  Oregon. 

Pluma  F.  Cross  having  executed  a  mortgage  upon  her  sepa- 
rate property  to  secure  the  debt  of  her  husband,  became,  as 
to  that  debt,  a  surety.  She  did  not  become  personally  bound 
for  the  payment  of  the  debt,  but  her  property  mortgaged 
was  bound.  As  such  surety,  she  was  entitled  to  all  the 
rights  and  privileges  of  a  personal  surety,  and  would  be  dis- 
charged by  anything  that  would  discharge  a  surety  who  was 
personally  bound.  Spear  v.  Ward^  20  California,  659,  674; 
Qahn  v.  JViemoewiez^  11  Wendell,  312,  326;  Vartie  Y.Ufider- 
wood^  18  Barb.  561,  563 ;  Bank  of  Albion  v.  Bums^  46  N.  Y. 
170,  175  ;  Bishop,  Law  of  Married  Women,  §  604 ;  Brandt  on 
Suretyship  and  Guaranty,  §  22 ;  Jones  on  Mortgages,  §  114. 
And  the  appellants,  having  succeeded  by  inheritance  to  the 
estate  and  interest  of  their  mother,  occupy  the  same  position 
as  she  would  have  done  had  she  lived.  Bank  of  Albion  v. 
Bumsy  supra.  Her  death  did  not  discharge  her  estate  from 
the  lien  which  she  created  upon  it,  nor  did  it  vest  in  her  heirs 
an  estate  which  she  had  conveyed  away  as  a  security  for  her 
husband's  debts.     Miner  v.  Graham^  24  Penn.  St.  491,  495. 

It  is  by  the  application  of  these  rules  to  the  facts  of  this 
case  that  the  liability  of  the  surety  is  to  be  determined. 
Under  the  Civil  Code  of  Oregon,  the  period  of  limitation  for 
promissory  notes  is  six  years ;  and  it  is  argued  that,  as  the 
notes  in  this  controversy  were  not  sued  on  until  more  than 
six  years  from  the  dates  when  they  respectively  became  due, 
an  action  on  them  would  not  lie,  notwithstanding  the  fact 
that  the  maker  made  payments  of  interest  upon  them  from 
time  to  time.  The  facts  in  this  matter  are  these:  The  first 
note  was  dated  November  1,  1871,  payable  iii  three  years. 
Consequently  it  matured  November  4,  1874,  and,  if  no  pay- 
ment of  interest  had  been  made,  the  bar  of  the  statute  would 
have  been  complete  November  4,  1880;  but  in  1877,  1878, 
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1880  and  on  the  22d  of  December,  1881,  partial  payments  of 
interest  were  made  on  the  note  by  Thomas  Cross,  or  in  his 
interest.  The  second  note  was  dated  January  23,  1872,  pay- 
able in  one  year,  and  consequently  matured  January  26,  1873. 
The  bar  of  the  statute  on  this  note  would  have  been  complete 
January  26,  1879,  had  no  interest  been  paid  upon  it  in  the 
meantime.  It  is  averred  in  the  bill  and  admitted  in  the  an- 
swer that  the  interest  on  this  note  was  paid  in  full  up  to  Jan- 
uary 25, 1879,  one  day  before  the  completion  of  the  bar ;  and 
another  payment  of  interest  was  made  February  1,  1883. 
This  suit  was  commenced  August  6,  1884.  Consequently  it  is 
to  be  observed  that  there  never  was  a  period  of  six  years  be- 
tween the  making  of  either  note  and  the  bringing  of  this  suit 
that  no  payments  were  niade  upon  them.  Section  25  of  the 
Code  of  Civil  Procedure  of  Oregon  provides  as  follows : 
"  Whenever  any  payment  of  principal  or  interest  is  made  on 
an  existing  contract,  whether  it  be  bill  of  exchange,  promis- 
sory note,  bond  or  other  evidence  of  indebtedness,  after  the 
same  becomes  due,  the  limitation  shall  commence  from  the 
time  the  last  payment  was  made." 

It  is  conceded  that  the  payments  of  interest  above  referred 
to  served  to  keep  the  debt  alive,  so  far  as  the  principal  was 
concerned ;  but  it  is  argued  that  they  did  not  do  so  with  refer- 
ence to  the  surety,  Pluma  F.  Cross,  or  her  estate,  especially  in 
view  of  the  fact  that  she  .died  before  the  maturity  of  either 
note,  and  also  in  view  of  the  fact  that  she  never  signed  the 
notes  at  all,  but  became  a  legal  surety  by  reason  of  having 
signed  the  mortgages. 

This  presents  a  question  worthy  of  much  consideration.  At 
common  law,  a  payment  made  upon  a  note  by  the  principal 
debtor  before  the  completion  of  the  bar  of  the  statute,  served 
to  keep  the  debt  alive,  both  as  to  himself  and  the  surety. 
Whitcomb  V.  Whiting,  2  Doug.  652 ;  Burhigh  v.  Stott,  8  B.  &  C. 
36 ;  Wyatt  v.  Ilodson,  8  Bing.  309 ;  Maiminger  v.  MohVy  41 
Michigan,  685. 

That  is  the  rule  in  many  of  the  States  of  this  Union  —  in 
all,  in  fact,  where  it  has  not  been  changed  by  statute.  Nor 
tional  Bcmk  of  Delavan  v.  Cotton^  53  Wisconsin,  31 ;  Quimby 
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V.  Putnam^  28  Maine,  419.  At  common  law  and  in  those  of 
the  States  where  the  common  law  rule  prevails,  a  distinction  is 
made  between  those  cases  in  which  a  part  payment  is  made 
by  one  of  several  promisors  of  a  note  before  the  statute  of 
limitations  has  attached  and  those  in  which  the  payment  is 
made  after  the  completion  of  the  bar  of  the  statute  ;  it  being 
held  in  the  former  that  the  debt  or  demand  is  kept  alive  as  to 
all,  and  in  the  latter,  that  it  is  revived  only  as  to  the  party 
making  the  payment.  Atkins  v.  Tredgold^  2  B.  &  C.  23 ;  Sig- 
ourney  v.  Drury^  14  Pick.  387,  391 ;  EUicott  v.  Nichols,  7  Gill, 
72,  85,  and  cases  cited.  The  reason  of  this  distinction  lies  in 
the  principle  that,  by  withdrawing  from  a  joint  debtor  the 
protection  of  the  statute,  he  is  subjected  to  a  new  liability  not 
created  by  the  original  contract  of  indebtedness. 

There  is  no  statute  of  Oregon,  so  far  as  we  have  been  able 
to  discover,  changing  the  common  law  rule  of  liability  with 
reference  to  sureties.  Consequently,  under  the  admitted  facts 
of  this  case,  it  must  be  held  that  the  statute  of  limitations  of 
the  State  never  operated  as  a  bar  to  the  enforcement  of  the 
original  demands  against  both  the  principal  and  the  surety. 

Nor  do  we  think  the  death  of  the  surety  before  either  of  the 
demands  matured  makes  any  difference,  in  principle,  where,  as 
in  this  case,  the  liability  is  not  of  a  personal  nature,  but  is  an 
incumbrance  upon  the  surety's  property.  We  are  aware  that 
there  is  authority  holding  that  payment  of  interest  by  the 
principal  debtor,  after  the  death  of  the  surety,  but  before  the 
statute  of  limitations  has  run  against  the  note,  will  not  pre- 
vent the  surety's  executors  from  pleading  the  statute.  Lane 
V.  Doty,  4  Barb.  530 ;  Smith  v.  Townsend,  9  Rich.  (S.  C.)  Law 
44 ;  Byles  on  Bills,  sec.  353;  2  Parsons  on  Notes  and  Bills,  659, 
and  note  t.  But  we  know  of  no  authority  extending  this  rule 
to  the  representatives  of  a  deceased  surety  whose  liability 
was  not  personal  but  upon  property  mortgaged.  On  the  con- 
trary, the  cases  of  Miner  v.  Graham  and  Bank  of  Albion  v. 
Burns,  supra,  seem  to  recognize  the  doctrine  which  we  are 
inclined  to  accept.  We  conclude,  therefore,  that  the  contract 
of  suretyship  in  this  case  was  not  terminated  by  the  death  of 
the  surety  before  the  maturity  of  the  indebtedness. 
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The  question  of  laches  and  staleness  of  claim  virtually  falls 
with  that  of  the  defence  of  the  statute  of  limitations.  So  long 
as  the  demands  secured  were  not  barred  by  the  statute  of  limi- 
tations there  could  be  no  laches  in  prosecuting  a  suit  upon  the 
mortgages  to  enforce  those  demands.  The  mortgage  is  virtu- 
ally a  security  for  the  debt,  and  an  incident  of  it.  EwellY. 
Dagga^  108  U.  S.  143.  And  it  is  immaterial  that  the  failure 
to  sue  upon  the  demands  may  have  resulted  injuriously  to  the 
surety,  so  long  as  there  was  no  variation  in  the  original  con- 
tract of  suretyship,  either  as  respects  a  new  consideration  or 
a  definite  extension  of  time  ;  since  it  is  a  familiar  principle  of 
law  that  the  mere  omission  or  forbearance  to  sue  the  principal 
without  the  request  of  the  surety  will  not  discharge  the  surety. 
1  Parsons  on  Notes  and  Bills,  236,  238,  and  notes. 

Did  the  conveyance  by  Cross  to  Lewis  of  the  lands  mort- 
gaged and  the  subsequent  transactions  in  relation  thereto, 
before  set  out,  amount  to  an  extension  of  time  for  a  definite 
period,  or  vary  the  terms  of  the  original  contract  of  surety- 
ship ?  We  think  not.  In  this  connection  we  are  not  unmind- 
ful of  the  rule  that  any  material  change  in  the  contract  on 
which  he  is  a  surety,  made  by  the  principal  parties  to  it,  with- 
out his  assent,  discharges  the  surety,  even  though  he  may  be 
benefited  by  such  change ;  the  reason  being  that  he  has  not 
assented  to  the  contract  in  its  altered  form,  and  has  a  right 
to  stand  upon  the  very  terms  of  his  undertaking.  Reese  v. 
United  States^  9  Wall.  13,  21 ;  1  Parsons  on  Notes  and  Bills, 
239.  But  in  this  case  there  was  no  extension  of  time  for  a 
definite  period,  no  new  consideration  passed,  nor  was  there 
any  material  alteration  of  the  terms  of  the  original  contract. 
The  rights  of  the  surety  remained  the  same  after  those  trans- 
actions as  they  were  before.  The  transactions  in  this  matter 
were  at  farthest  a  more  convenient  method  of  enforcing  pay- 
ment of  the  original  demand,  and  possibly  may  be  considered 
as  amounting  to  an  additional  security.  But  that  is  all.  Even 
that  would  not  release  the  suretv.  1  Parsons  on  Notes  and 
Bills,  245,  and  notes.  The  mortgage  security  was  not  lessened 
at  all,  for  the  net  proceeds  arising  from  the  sale  of  those  por- 
tions of  the  property  on"  which  the  mortgages  were  released 
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were  applied  to  the  diminishing  of  the  debt.  That  property, 
too,  seems  to  have  been  sold  for  more  than  its  appraised  value, 
and  there  is  nothing  in  the  record  to  show  that,  under  the  cir- 
cumstances of  the  case,  it  was  worth  any  more.  True,  the 
record  states  that  there  are  five  persons  who  would  testify 
that  in  1876  it  was  worth  fifty  per  cent  more  than  it  was  sold 
for.  But  as  was  well  remarked  by  the  court  below,  it  is  not 
to  be  expected  that  mortgaged  property,  when  sold  on  account 
of  the  default  of  the  debtor,  will  bring  what  it  would  at  ordi- 
nary private  sale ;  and  if  the  five  persons  mentioned  had  been 
asked  what  the  property  sold  would  have  brought,  under  sibch 
circumatancesj  it  may  be  they  would  not  have  differed  much 
from  the  appraised  value  of  it.  There  does  not  seem  to  have 
been  any  fraud  whatever  in  this  whole  transaction.  In  fact, 
none  is  charged.  The  sales  were  made  with  the  assent  of  the 
owner,  Thomas  Cross,  were  open  and  without  concealment  or 
deception,  and  were  for  a  fair  value.  The  whole  aflfair  bears 
the  impress  of  good  faith,  and  we  are  not  warranted  in  saying 
it  was  otherwise. 

The  only  remaining  question  is,  whether,  under  the  consti- 
tution and  laws  of  Oregon  in  force  at  the  time  these  contracts 
were  made,  a  married  woman  could,  in  any  event,  bind  her 
separate  property  for  the  payment  of  her  husband's  debts. 
Without  discussing  this  question  upon  the  merits,  it  is  suffi- 
cient to  say  that  the  Supreme  Court  of  the  State  has  decided 
it  in  the  affirmative  in  at  least  two  separate  cases,  Moore  v. 
Fuller^  6  Oregon,  272,  274,  and  Oray  v.  Holland^  9  Oregon, 
512 ;  and  it  is  not  our  province  to  question  such  construction. 
Being  a  construction  by  the  highest  court  of  the  State  of  its 
constitution  and  laws,  we  should  accept  it. 

It  is  said,  however,  that  the  cases  just  cited  were  decided 
without  having  been  fully  argued  and  without  mature  consid- 
eration of  this  question,  upon  the  mistaken  assumption  that  it 
had  been  previously  decided  in  the  affirmative  by  the  Supreme 
Court  of  the  State,  and,  therefore,  they  have  not  become  a 
rule  of  property  in  the  State  and  are  not  binding  upon  this 
court.  We  are  not  impressed  with  this  contention.  Such 
argument  might  with  propriety  be  addressed  to  the  Supreme 
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Court  of  the  State,  but  it  is  without  favor  here.  We  are 
bound  to  presume  that  when  the  question  arose  in  the  state 
court  it  was  thoroughly  considered  by  that  tribunal,  and  that 
the  decision  rendered  embodied  its  deliberate  judgment 
thereon. 

There  are  no  other  questions  in  the  case  that  call  for  espe- 
cial consideration,  as  the  foregoing  virtually  disposes  of  all  of 
them.  Upon  the  whole  case  we  are  of  the  opinion  that  the 
decree  of  the  court  below  was  correct,  and  it  is 

The  Ohibf  Justice  and  Mr.  Justiob  Gray  did  not  hear  the 
argument  or  take  part  in  the  decision  of  this  case. 


ADAMS  V.  BELLAIRE  STAMPING  COMPANY. 

ERROR    TO    THE    CIRCUrr    COURT    OF    THE    UNrTED    STATES    FOR 

THE   SOUTHERN   DISTRICT   OF  OHIO. 

No.  60.    Argued  October  26, 1891.  —Deeided  November  16, 1891. 

The  alleged  invention  protected  by  letters  patent  No.  60,591,  granted  Octo- 
ber 24,  1865,  to  John  H.  Irwin,  was  a  combination  of  old  devices,  each 
performing  its  old  function  and  working  out  its  own  effect,  without  pro- 
ducing anything  novel  as  the  result  of  the  combination,  and  was  not 
patentable. 

When  the  sole  issue  in  an  action  for  the  infringement  of  a  patent  is  as 
to  the  patentable  character  of  the  alleged  invention,  it  is  not  error  to 
decline  to  instruct  the  jury  that  the  fact  that  the  machine  had  practically 
superseded  all  others  was  strong  evidence  of  its  novelty. 

The  case  is  stated  in  the  opinion. 

Mr.  J.  IT.  Raymond  for  plaintiff  in  error. 

Mr.  Lyscmder  Hill  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  conrt. 

This  is  an  action  to  recover  damages  for  the  alleged  infringe- 
ment of  a  patent  for  an  improvement  in  lanterns,  granted  to 
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John  H.  Irwin  in  October,  1865,  and  assigned  to  the  plaintiff 
in  October,  1874.  It  was  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ohio.  The  plaintiff 
is  a  citizen  of  Illinois  and  the  defendant  is  a  corporation  formed 
under  the  laws  of  Ohio. 

Previous  to  the  invention  claimed,  lanterns  were  in  use  con- 
structed in  a  similar  manner  to  the  one  upon  which  the  alleged 
improvement  is  made.  They  had  a  like  metallic  bottom 
and  top,  a  glass  globe  and  a  guard  formed  of  upright  wires 
attached  to  rings  at  the  top  and  bottom  —  the  guard,  bottom 
and  top,  forming  together  something  like  a  basket,  into  which 
the  lamp  with  a  glass  chimney  was  placed,  the  glass  protect- 
ing the  flame  from  the  wind  and  the  wire  guard  protecting  the 
glass  from  injury  by  collision.  The  lantern  was  carried  by 
means  of  a  swinging  bail,  connected  with  the  guard  or  the  top. 
The  lamp,  placed  inside  of  the  globe,  rested  on  the  bottom  of 
the  lantern,  which  was  so  connected  with  the  lower  ring  of 
the  guard  that  it  could  be  detached  and  removed  when  the 
lamp  was  to  be  trimmed  or  filled,  or  the  chimney  to  be  cleaned. 
The  top  of  the  lantern  also  aided  in  securing  the  globe  in 
place. 

To  a  lantern  of  this  kind  Irwin  added  his  alleged  improve- 
ment. In  his  patent  he  states  that  what  he  claimed  was  ''  se- 
curing a  removable  lantern  top  to  the  upper  part  of  the  guard, 
substantially  as  therein  specified  and  described."  And  in  his 
specification  he  says  that  the  invention  ''  consists  in  attaching 
the  metallic  top  of  the  lantern  in  which  the  top  of  the  glass 
globe  or  protector  enters,  and  by  which  it  is  held  in  place  by  a 
hinge,  to  the  upper  part  of  the  wire  guard  surrounding  the 
globe,  and  securing  it  at  the  side  opposite  said  hinge  by  a  re- 
movable fastening  or  spring-catch,  so  that  by  detaching  said 
catch  from  the  said  upper  part  of  the  lantern  guard  the  top  of 
the  lantern  may  be  thrown  back,  opening  upon  the  aforesaid 
hinge,  thus  enabling  the  globe  to  be  removed,  or  for  any  other 
purpose." 

The  terms  "  removable  fastening "  or  "  spring-catch,"  as 
observed  by  counsel,  cover  every  conceivable  device  applicable 
to  lanterns  and  adapted  to  connect  one  edge  of  the  lid  with 
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the  top  of  the  lantern  or  guard  or  to  disconnect  it.  It  was 
simply  the  application  to  the  ordinary  lantern  of  a  lid  secured 
by  a  hinge  on  one  side  and  by  any  kind  of  locking  device  on 
the  opposite  side.  An  invention  having  no  greater  extent  than 
this  was  not  deemed  by  the  defendant  as  possessing  any  virtue 
deserving  a  patent.  It  consisted  simply  in  the  use  of  a  hinge 
and  a  catch  instead  of  two  equivalent  fastenings  generally 
employed  before,  and  only  possessed  this  merit  —  that  by  the 
use  of  the  hingjp  the  cover  could  not  be  separated  and  lost  in 
case  the  catch  on  the  other  side  should  from  any  cause  become 
unfastened.  So  that  the  alleged  invention  only  amounted  to 
securing  a  lid  to  a  lantern  by  means  of  a  catch  on  one  side  and 
a  hinge  on  the  other. 

The  plaintiff  in  his  declaration  alleges  that  this  invention 
was  of  great  utility  and  was  extensively  introduced  into  public 
use  and  generally  acquiesced  in.  The  defendant  in  his  general 
and  special  pleas  alleged ;  first,  that  the  supposed  invention  of 
Irwin  did  not,  in  view  of  the  state  of  the  art,  require  the  exer- 
cise of  the  inventive  faculty,  but  only  mechanical  skill  and  good 
judgment ;  second,  that  it  was  not  for  a  patentable  combina- 
tion of  parts,  but  only  for  an  aggregation  of  old  and  well- 
known  parts,  each  of  which  performed  only  its  old  and  well- 
known  function  unchanged  by  the  combination;  third,  that 
at  the  time  Irwin  filed  his  application  there  was  pending  in  the 
Patent  Office  another  application  for  the  same  invention  in 
the  name  of  one  Dubum,  upon  which  application  a  patent  was 
afterwards  issued;  and,  fourth,  that  the  said  supposed  inven- 
tion had  been  patented,  or  described  in  printed  publications  or 
patents,  prior  thereto. 

On  the  trial  special  questions  were  submitted  to  the  jury, 
and  they  found  that  the  Irwin  patent  disclosed  no  improve- 
ment which  required  invention  as  distinguished  from  mere 
mechanical  skill  or  judgment ;  that  the  invention  claimed  had 
been  patented  or  described  in  previous  publications;  that 
Irwin  was  not  the  original  or  first  inventor  or  discoverer  of 
any  material  or  substantial  part  of  the  thing  patented ;  and 
that  the  defendant  had  not  infringed  the  alleged  patent.  Judg- 
ment was  accordingly  entered  for  the  defendant  in  the  action, 
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We  do  not  perceive  that  in  the  rulings  of  the  court  any  sub- 
stantial error  was  committed.  The  elements  combined  to  form 
the  alleged  invention  merely  constituted  an  aggregation  of 
old  devices,  each  working  out  its  own  effect,  without  producing 
anything  novel,  and  such  an  assemblage  or  bringing  together 
of  old  devices,  without  securing  some  new  and  useful  result  as 
the  joint  product  of  the  combination  —  something  more  than 
a  mere  aggregation  of  old  results  —  does  not  constitute  a  pat- 
entable invention.  Hailes  v.  Van  Wormer^  20  Wall.  353 ; 
Pickering  v.  McCvUough^  104  D.  S.  310. 

The  court  did  not,  therefore,  err  in  refusing  the  instruction 
requested,  that  before  the  patent  could  be  held  invalid  by 
reason  of  a  prior  patent  it  was  not  sufficient  to  find  one  of  the 
elements  in  one  patent,  a  second  in  another  and  a  third  in 
another.  If  the  patent  were  for  a  combination  of  new  or  old 
elements  producing  a  new  result  such  instruction  might  have 
been  correct,  but  as  it  was  merely  a  new  aggregation  of  old 
elements,  in  which  each  element  performed  its  old  function 
and  no  new  result  was  produced  by  their  combination,  the 
instruction  was  not  applicable  and  was  properly  refused. 

Nor,  under  the  circumstances,  did  the  court  err  in  declining 
to  instruct  the  jury  that  the  fact  that  the  Irwin  lantern  had 
practically  superseded  all  others  was  strong  evidence  of  its 
novelty.  The  question  before  the  court  upon  the  main  issue 
was  not  of  the  novelty  of  the  invention,  but  rather  of  its  pat- 
entable character.  Where  there  is  no  invention  the  extent  of 
the  use  is  not  a  matter  of  moment. 

We  think  that  all  the  important  questions  of  fact  in  the 
case  were  properly  submitted  to  the  jury. 

The  judgment  is,  therefore. 
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OLCOTT  V.  HEADRICK. 

APPEAL  FKOM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 

EASTERN    DISTRICT  OF  TENNESSEE. 

No.  77.    Argued  and  rabmitted  November  6, 1891.  —  Decided  November  16, 1891. 

A  decree  of  foreclosure  and  sale,  made  by  a  Circuit  Court,  on  a  railroad 
mortgage,  provided  that  the  purchaser  should  pay  off  all  claims  incurred 
by  the  receiver,  and  that  all  such  claims  should  be  barred  unless  presented 
within  six  mouths  after  the  confirmation  of  the  sale.  On  the  sale  the 
property  was  bought  by  the  appellants.  The  decree  confirming  the  sale 
provided  that  a  deed  should  be  given,  and  the  purchasers  should  take  the 
property,  and  the  deed  should  recite  that  they  toolc  it,  subject  to  all  claims 
incurred  by  the  receiver.  After  the  six  months  had  expired,  the  appellee 
filed  a  petition  to  recover  damages  for  an  injury  sustained  by  him,  as  a 
passenger  on  the  road,  through  the  negligence  of  the  employes  of  the 
receiver.  The  expiration  of  the  six  mj>nths  was  set  up  as  a  bar  to  the 
claim.  It  did  not  appear  that  the  purchasers  objected  to  the  terms  of 
the  decree  of  confirmation,  or  appealed  to  this  court  from  that  decree. 
Heldt  that  the  Circuit  Court  had  discretion  to  abrogate  the  six  months* 
limitation,  and  to  decree  that  the  purchasers  should  pay  the  claim,  as  the 
fpceiver  had  been  discharged. 

In  EQUITY.    The  case  is  stated  in  the  opinion. 

Mr.  William  M.  Baxter  for  appellants  submitted  on  his 
brief. 

Mr,  Henry  H,  IngersoU  for  appellee. 

Mr.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

A  bill  in  equity  was  filed  in  the  Circuit  Court  of  the  United 
States  for  the  £astern  District  of  Tennessee,  by  the  Central 
Trust  Company  of  New  York  against  the  East  Tennessee,  Vir- 
ginia and  Georgia  Railroad  Company,  the  Tennessee  State 
Line  Railroad  Company  and  one  Thomas,  to  foreclose  a  mort- 
gage given  June  15, 1881,  by  the  first  named  railroad  company 
to  the  Trust  Company,  on  its  property  situated  in  Tennessee, 
Georgia,  Alabama  and  Mississippi.  On  the  6th  of  January, 
1885,  one  Fink  was  appointed  receiver  in  the  cause,  and  placed 
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in  possession  of  the  whole  of  the  property  of  the  railroad 
company. 

On  the  18th  of  March,  1886,  a  decree  of  foreclosure  and  sale 
was  entered.  That  decree  contained  the  following  provisions: 
"  And  the  purchaser  or  purchasers  of  said  property  at  said  sale 
shall,  as  a  part  of  the  consideration  of  the  purchase  and  in 
addition  to  the  sum  bid,  take  the  said  property  upon  the 
express  condition  that  he  or  they  will  pay  off,  satisfy  and  dis- 
charge any  and  all  claims  now  pending  and  undetermined  in 
either  of  said  courts,  accruing  prior  to  the  appointment  of  the 
receiver  herein  or  during  the  receivership,  which  may  be 
allowed  and  adjudged  by  this  court  as  prior  in  right  to  said 
respective  mortgages,  together  with  such  interest  as  may  be 
allowed,  except  as  to  mortgages  prior  to  said  mortgages  fore- 
closed in  this  suit,  and  subject  to  which  said  property  shall  be 
sold ;  and  also  upon  the  further  express  conditions  that  he  or 
they  will  pay  off,  satisfy  aod  discharge  all  debts,  claims  and 
demands,  of  whatsoever  nature,  incurred  or  which  may  here- 
after be  incurred  by  said  receiver,  Henry  Fink,  and  which  have 
not  been  or  shall  not  hereafter  be  paid  by  said  receiver  or 
other  parties  in  interest  herein;  and  said  purchaser  or  |Rir- 
chasers,  their  successor  or  successors  or  assigns,  shall  have  the 
right  to  appear  and  make  defence  to  any  claim,  debt  or  demand 
sought  to  be  enforced  against  said  property ;  and  said  pur- 
chaser or  purchasers,  their  successor  or  successors  or  assigns, 
shall  also  have  the  right  to  enter  appearance  in  this  or  any 
other  court  and  contest  any  claim  or  detnand  pending  and 
undetermined  at  the  date  of  the  confirmation  of  such  sale. 
All  claims,  debts  and  demands  accruing  during  the  receiver- 
ship herein  shall  be  barred,  unless  presented,  as  herein  provided, 
within  six  months  after  the  confirmation  of  said  sale ;  and 
jurisdiction  of  this  cause  is  retained  by  this  court  for  the  pur- 
pose of  enforcing  the  provisions  of  this  article  of  this  decree." 

A  supplemental  decree  was  made  April  26, 1886,  and  a  special 
master,  on  the  25th  of  May,  1886,  sold  the  property  at  public 
auction  to  Frederick  P.  Olcott  and  others,  the  appellants  herein, 
for  $10,250,000.  The  master  reported  the  sale  to  the  court, 
and  a  decree  confirming  it  was  made  June  28,  1886.    That 
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decree  recited  that  the  plaintifif  had  applied  for  the  confirma- 
tion of  the  sale,  that  the  sale  had  been  made  to  Olcott  and 
others,  acting  as  a  committee  on  the  part  of  the  bondholders, 
as  purchasing  trustees,  that  no  exceptions  to  the  report  of  the 
sale  had  been  filed,  and  sufficient  notice  of  the  hearing  of  the 
application  had  been  given  to  the  solicitors  of  the  parties  to 
the  cause ;  and  the  decree  went  on  to  confirm  the  sale  and  the 
report  of  sale,  and  to  provide  that  the  special  master  should 
execute  a  proper  instrument  in  writing,  conveying  to  the  pur- 
chasers, as  a  committee  acting  on  behalf  of  the  bondholders, 
as  purchasing  trustees,  all  the  property  described  in  the  decree 
of  sale,  and  further  provided  as  follows :  "  And  it  is  further 
ordered,  adjudged  and  decreed  that  the  said  purchasers  shall 
take  the  said  property,  and  that  it  be  recited  in  said  deed  that 
they  do  take  the  said  property,  subject  to,  and  that  the  said 
purchasers  assume  and  pay  off,  any  and  all  debts,  claims  and 
demands  of  whatsoever  nature  now  pending  and  undetermined 
in  either  of  the  courts  in  which  the  original  and  ancillary  bills 
in  this  cause  are  pending  which  may  be  allowed  and  adjudged 
by  this  court,  or  either  of  said  courts  where  ancillary  bills  are 
pending,  as  prior  to  any  right  secured  under  said  consolidated 
first  mortgage,  under  foreclosure  of  which  the  said  sale  was 
made,  and  subject  likewise  to  all  debts,  claims  and  demands 
of  whatsoever  nature  incurred  by  Henry  Fink,  as  receiver  in 
this  cause,  and  which  may  remain  unpaid  at  the  termination 
of  said  Fink's  receivership."  It  does  not  appear  by  the  record 
whether  such  deed  was  given ;  but  it  is  to  be  presumed  that 
it  was. 

On  the  2d  of  March,  1887,  an  intervening  petition  was  filed 
in  the  cause  by  O.  B.  Headrick,  the  appellee  herein,  alleging 
that  he,  on  March  30,  1886,  as  a  passenger  upon  one  of  the 
trains  of  the  railroad  operated  by  the  receiver,  had  been  seri- 
ously injured  and  permanently  disabled,  by  reason  of  a  colli- 
sion which  occurred  on  the  road,  without  fault  on  his  part, 
but  through  the  negligence  of  the  agents  and  employes  of  the 
receiver;  and  he  prayed  for  a  judgment  for  damages  for  such 
injuries,  and  that  the  same  might  be  paid  out  of  one  or  the 
other  of  the  following  funds,  alleged  to  be  in  the  custody  of 
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the  court  and  still  undistributed :  ^'  1st.  The  fund  resulting 
from  the  operation  of  the  road  by  the  receiver  and  hitherto 
unappropriated.  2d.  The  funds  hitherto  in  the  hands  of  the 
receiver,  which  have  been  by  him  diverted  from  the  expenses 
of  the  receivership  and  appropriated  to  the  payment  of  the 
bonded  indebtedness  of  the  railroad  company,  defendant,  and 
to  the  purchase  of  rolling  stock  for,  and  the  permanent  im- 
provement of,  said  railroad  property.  3d.  The  funds  resulting 
from  the  operation  of  said  railroad  by  said  receiver,  which 
were  turned  over  to  the  purchasers  of  said  railroad  under  the 
sale  ordered  thereof  by  this  court  in  this  cause.  4th.  The 
obligation  of  the  purchasers  to  pay  for  and  discharge  all  the 
liabilities  and  obligations  of  the  receiver,  on  all  accounts,  as  a 
part  of  the  terms  of  their  purchase  of  the  property." 

To  this  petition  it  was  answered,  as  a  defence,  that  the 
petitioner's  right  of  action,  if  any,  was  barred  by  the  pro- 
visions of  the  decree  of  sale  and  the  decree  of  confirmation, 
because  the  petition  was  not  filed  until  after  the  lapse  of  six 
months  after  the  decree  was  made  confirming  the  sale.  It 
was,  in  fact,  filed  more  than  eight  months  thereafter. 

On  the  hearing  of  the  petition  by  the  Circuit  Court,  held  by 
the  circuit  judge  (Judge  Jackson)  and  the  district  judge,  (Judge 
Key,)  their  opinions  were  opposed  on  the  following  questions  : 
"  1st.  Whether  or  not  the  petitioner  was  entitled  to  file 
said  petition  in  said  cause  after  the  lapse  of  more  than  six 
(6)  months  after  the  entry  of  the  decree  confirming  sale. 
2d.  Whether  or  not,  under  the  decrees  of  sale,  and  confirma- 
tion of  sale,  plaintiff's  action  was  barred.  3d.  Whether  or  not 
the  purchasers  of  the  property  were  liable  for  any  claim 
against  the  receiver  presented  to  the  court  more  than  six 
(6)  months  after  the  decree  of  confirmation  of  the  sale."  The 
opinion  of  the  circuit  judge  was  in  favor  of  the  petitioner,  and 
judgment  was  entered  accordingly;  and  the  foregoing  ques- 
tions were  certified  to  this  court.  The  judgment  was  for  $500 
in  favor  of  the  petitioner,  with  costs,  and  against  the  receiver, 
but  the  judgment  stated  that,  as  the  receiver  had  been  dis- 
charged from  further  liability,  and  the  purchasers  took  the 
property  subject  to,  and  assumed  to  pay,  any  and  all  claims 
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and  demands  of  whatsoever  nature,  incurred  by  the  receiver, 
it  was  adjudged  that  the  purchasers  pay  the  $500,  and  costs, 
to  the  petitioner. 

We  are  of  opinion  that  the  first  and  third  questions  must 
be  answered  in  the  affirmative,  and  the  second  question  ih  the 
negative;  and  that  the  judgment  must  be  affirmed. 

Although  the  decree  of  sale  provided  that  all  claims,  debts, 
and  demands  accruing  during  the  receivership  should  be 
barred  unless  presented  within  six  months  after  the  confirma- 
tion of  the  sale,  yet  the  decree  of  confirmation  provided  that 
the  purchasers  should  take  the  property,  and  that  the  deed 
should  recite  that  they  took  it,  subject  to  all  debts,  claims 
and  demands,  of  whatsoever  nature,  incurred  by  the  receiver, 
and  which  might  remain  unpaid  at  the  termination  of  his 
receivership.  It  does  not  appear  that  the  purchasers  objected 
to  the  terms  of  the  decree  of  confirmation,  or  appealed  to  this 
court  from  that  decree.  They  might  have  done  both,  on  the 
ground  that  the  decree  of  confirmation  varied  from  the  terms 
of  the  decree  of  sale  under  which  they  had  bought,  in  de- 
stroying the  six  months'  limitation.  It  was  uncertain,  under 
the  terms  of  the  decree  of  sale,  what  claims  might  be  pre- 
sented within  six  months  after  the  confirmation  of  the  sale 
and  be  allowed  by  the  court ;  and,  as  they  became  parties  to 
the  proceeding  by  their  purchase,  they  should  have  seen  to  it 
that  the  terms  of  the  decree  of  confirmation  did  not  create 
still  further  uncertainty,  by  destroying  the  six  months'  limi- 
tation. The  time  of  the  confirmation  of  the  sale  was  uncer- 
tain, and,  inasmuch  as  the  six  months,  by  the  decree  of  March 
18,  1886,  was  to  run  from  the  confirmation  of  the  sale,  the 
purchasers  were  put  upon  inquiry  to  see  that  the  tefm  of  six 
months  was  not  varied  by  the  decree  of  confirmation. 

If  the  purchasers  had  objected  to  the  decree  of  confirmation 
because  it  destroyed  the  six  months'  limitation,  they  could 
either  have  asked  the  court  not  to  insert  such  a  provision,  and, 
on  its  refusal,  have  appealed  to  this  court,  or  have  declined  to 
be  bound  by  the  sale,  oq  the  ground  that  the  new  terms 
varied  from  those  contained  in  the  decree  of  sale. 

It  was  within  the  discretion  of  the  court  to  abrogate  the  six 
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months'  limitation,  the  fund  being  substantially  a  fund  in 
court.  Brooks  v.  OihhonSy  4  Paige,  374 ;  Burcha/rd  v.  Phillips^ 
1 1  Paige,  70 ;  GrinneU  v.  Merchant^  Ins,  Co.y  1  C.  E.  Green 
(16  X.  J.  Eq.),  283;  Laahley  v.*  Hogg,  11  Vesey,  602;  Hurley 
V.  MurreU,  2  Tenn.  Ch.  620.  That  being  so,  as  the  record 
does  not  show  on  what  grounds  the  court  acted,  the  presump- 
tion must  be  that  it  properly  exercised  its  discretion. 

The  first  and  third  questions  are  answered  in  the  affirmar 
tive,  and  the  second  question  in  the  negative,  and  the  judg- 

^^^^  ^8  Affirmed. 


» •  < 


ROGERS  V.  UNITED  STATES. 

ERROB  TO    THE    CIBOUrr    COURT    OF    THE    UIOTED    STATES    FOB   THE 

SOUTHERN    DISTRICT   OF   NEW   YORK. 

No.  78.    Argued  November  5, 1801.  ~  Decided  November  16, 1601. 

Where  an  action  at  law  was  tried  by  a  District  Conrt  withont  a  jary,  which 
found  the  facts  and  conclusions  of  law,  and  entered  judgment  for  the 
plaintiff  thereon,  and  a  bill  of  exceptions  was  signed,  which  stated  that 
the  defendant  moved  the  court  to  direct  a  verdict  for  him,  on  the  ground 
thatr  AS  matter  of  law,  no  action  could  be  maintained  by  the  plaintiff,  and 
the  Circuit  Court,  on  a  writ  of  error,  affirmed  the  judgment,  and  the  de- 
fendant then  sued  out  a  writ  of  error  from  this  court :  Held^ 

(1)  The  Circuit  Court  could  not  properly  consider  any  matter  raised  by 

the  bill  of  exceptions,  nor  can  this  court  do  so,  because  the  trial 
was  not  by  a  jury  nor  on  an  agreed  statement  of  facts; 

(2)  All  that  the  Circuit  Court  could  do  was  to  affirm  the  judgment  of 

the  District  Court,  and  all  that  this  court  can  do  is  to  affirm  the 
judgment  of  the  Circuit  Court,  as  the  latter  court  had  jurisdic- 
tion and  this  court  has  it. 

The  case  is  stated  in  the  opinion. 
Mr,  George  Bliss  for  plaintiff  in  error. 
Mr.  Solicitor  General  for  defendant  in  error. 
'    Mr.  Justice  Blatchford  delivered  the  opinion  of  the  court. 
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On  the  12th  of  March,  1885,  the  United  States  brought  an 
action  at  law  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  against  Lebbeus  H.  Eogers, 
to  recover  $12,000,  with  interest  and  costs,  the  principal  sum 
being  the  amount  of  the  penalty  of  a  bond  executed  by  Henry 
W.  Howgate  as  principal,  and  Rogers  and  another  person  as 
sureties,  on  the  13th  of  March,  1878,  which  bond  recited  that 
Howgate,  first  lieutenant  of  the  twentieth  infantry,  had  been 
^*  assigned  to  duty  as  a  property  and  disbursing  officer.  Signal 
Service,  U.  S.  A.,"  and  was  conditioned  that  Howgate  should 
at  all  times  '^  during  his  holding  and  remaining  in  said  office," 
carefully  discharge  the  duties  thereof,  and  faithfully  expend 
^11  public  money,  and  honestly  account  for  the  same  and  for 
all  public  property  which  should  or  might  come  into  his  hands 
"  on  account  of  Signal  Service,  U.  S.  Army,  without  fraud  or 
delay." 

The  complaint  alleged  that  Howgate  entered  upon  the 
duties  "  of  property  and  disbursing  officer.  Signal  Service  of 
the  United  States  Army ; "  that,  while  acting  as  such  officer, 
he  did  not  carefully  discharge  the  duties  of  his  office,  and 
faithfully  expend  all  public  moneys,  and  honestly  account  for 
the  same,  and  for  all  public  property  which  came  into  his 
hands  "  on  account  of  the  Signal  Service,  U.  S.  Army,"  with- 
out fraud  or  delay,  in  this,  that  on  divers  dates  during  the 
years  1878,  1879  and  1880,  while  acting  as  such  officer,  he 
received  from  the  United  States,  on  account  of  the  Signal  Ser- 
vice of  the  United  States  Army,  $133,255.22,  which  sum  he 
did  not  faithfully  expend  and  had  not  accounted  for. 

The  answer  of  Rogers,  besides  denying  the  breaches  of  the 
bond  alleged  in  the  complaint,  set  up  that  the  bond  w£is  exe- 
cuted, taken  and  delivered  without  authority  of  law  and  in 
violation  of  law. 

The  parties  filed  a  written  stipulation  waiving  the  right  of 
trial  by  jury,  and  consenting  that  the  cause  be  tried  by  the 
court  without  a  jury.  It  was  so  tried,  before  Judge  Brown. 
In  April,  1887,  he  filed  findings  of  fact,  which  stated  that  he 
had  "  heard  the  testimony  of  the  witnesses."  Those  findings 
of  fact  were  as  follows : 
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"1st.  That  long  prior  to  1874  the  signal  corps,  under  the 
Department  of  War,  was  organized,  and  has  continued  from 
its  organization  to  the  present  time  under  such  Department ; 
that  during  such  time  such  signal  corps  has  had  property  and 
disbursing  officers. 

"  2d.  That  prior  to  25th  July,  1876,  one  Henry  W.  Howgate 
was  a  first  lieutenant  of  the  20th  infantry  of  the  United  States 
army,  attached  to  the  signal  corps. 

"  3d.  That  on  the  25th  July,  1876,  said  Howgate,  by  a  spe- 
cial order,  as  follows  : 

"*  Wab  Depabtment, 

" '  Office  of  the  Chief  Signal  Officer, 

"  ^  Washington,  D.C.  Jidy  25,  1876. 
"  *  Special  Orders, ) 

" '  No.  115.        ) 

" '  2.  First  Lieutenant  H.  W.  Howgate,  20th  infantry,  brevet 
captain  U.  S.  A.,  acting  signal  officer  and  assistant,  is  hereby 
assigned  to  duty  as  property  and  disbursing  officer  at  this 
office,  together  with  such  other  duties  as  may  be  assigned  to 
him. 

"  *  3.  First  Lieutenant  Henry  Jackson,  7th  cavalry,  acting 
signal  officer  and  assistant,  is  hereby  relieved  from  duty  as 
property  and  disbursing  officer  at  this  office,  and  will  turn  over 
all  government  property  and  funds  pertaining  to  this  office, 
for  which  he  is  responsible,  to  First  Lieutenant  H.  W.  How- 
gate, 20th  infantry,  brevet  captain  U.  S.  A.,  acting  signal  offi- 
cer and  assistant,  who  wiU  receive  and  receipt  for  the  same. 

"  *  By  order  of  the  chief  signal  officer  of  the  army : 

" '  Garriok  Mallebt, 
"  ^  Captain  Ist  Inf^y^  BvL  Lieut,  Col.  U.  S.  A.y 
" '  Actinff  Signal  Officer  and  Aasiatanty 

was  assigned  to  duty  as  property  and  disbursing  officer  in  the 
office  of  the  chief  signal  officer,  and  he  voluntarily  accepted 
such  assignment  and  entered  upon  the  duties  thereof. 

"  That  in  March,  1878,  said  Howgate,  as  principal,  and  the 
defendant,  as  one  of  the  sureties,  executed  and  delivered  the 
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I  bond  mentioned  in,  and  a  copy  of  which  is  annexed  to,  the  com- 

plaint in  this  action." 

[The  fifth  finding  set  forth  in  h(Bo  verba  the  condition  of 
the  bond.] 

"  6th.  That  said  Henry  W.  Howgate,  20th  infantry,  while 
acting  as  property  and  disbursing  officer.  Signal  Service,  U.  S. 
Army,  did  not  carefully  discharge  the  duties  thereof  and  faith- 
fully expend  all  public  moneys  and  honestly  account  for  the 
same  and  for  all  public  property  which  came  into  his  hands, 
but  did  fraudulently  and  with  intent  to  defraud  the  plaintiflfs 
embezzle  the  sum  of  $138,255.22. 

"7th.  That  the  said  Howgate  is  indebted  to  the  United 
States  of  America  for  moneys  received  as  property  and  dis- 
bursing officer.  Signal  Service,  U.  S.  Army,  between  the  first 
day  of  April,  1878,  and  31st  day  of  September,  1881,  in  the 
sum  of  $133,255.22. 

"  8th.  That  such  bond  was  made,  executed,  delivered  and 
given  by  said  Howgate  and  the  defendant  and  the  other  surety 
voluntarily. 

"9th.  That  there  is  now  due  on  said  bond  the  sum  of 
$12,000,  with  interest  from  31st  March,  1885,  making  in  all 
$13,476." 

The  court  found  the  following  conclusions  of  law : 

"1st.  That  the  office  of  property  and  disbursing  officer.  Sig- 
nal Service,  U.  S.  Army,  is  one  created  and  duly  authorized  by 
law. 

"  2d.  That  the  duties  assigned  to  such  officer  are  duly  au- 
thorized by  law.  . 

"  3d.  That  duties  covered  by  the  bond  in  this  action  are 
authorized  by  law. 

"  4:th.  That  the  bond  in  the  complaint  mentioned  is  a  legal, 
valid  obligation. 

"5th.  That  the  plaintiff  is  entitled  to  judgment  against  the 
defendant  for  the  sum  of  $12,000,  with  interest  from  March  31, 
1885,  amounting  in  all  to  $13,476,  for  which  sum  judgment  is 
ordered,  with  costs." 

Thereupon  a  judgment  was  entered  in  the  District  Court,  in 
I  favor  of  the  United  States,  against  Rogers,  for  $13,476  dam- 

1  ages  and  $30.87  costs. 
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A  bill  of  exceptions  was  filed  in  the  District  Court,  which 
states  that  the  plaintiffs  put  in  evidence  the  order  set  forth  in. 
the  third  finding  of  fact,  and  also  the  bond,  which  is  set  forth 
in  full,  and  a  stipulation  in  writing,  whereby  the  defendant 
admitted  that  Howgate,  "while  acting  as  property  and  dis- 
bursing officer,  Signal  Service,  U.  S.  Army,  did  not  carefully 
discharge  the  duties  thereof,  and  faithfully  expend  all  public 
moneys,  and  honestly  account  for  the  same,  and  for  all  public 
property  which  came  into  his  hands,  but  did  fraudulently,  and 
with  intent  to  defraud  the  plaintiffs,  embezzle  the  sum  of 
$133,255.22,"  and  that  he  was  indebted  to  the  United  States 
in  that  sum. 

The  bill  of  exceptions  also  states  that  the  plaintiffs  put  in 
evidence  certain  orders  of  the  War  Department,  which  are  set 
forth,  and  that  it  was  admitted  that  Howgate  was  an  officer 
of  the  regular  army  of  the  United  States.  It  then  sets  forth 
that,  the  evidence  of  the  plaintiffs  being  closed,  the  defendant's 
counsel,  without  offering  any  testimony,  moved  the  court  to 
direct  a  verdict  for  the  defendant,  on  the  ground  that,  as  a 
matter  of  law,  no  action  could  be  maintained  by  the  plaintiffs 
upon  the  bond  proved ;  that  the  court  refused  to  grant  that 
motion,  and  the  defendant  excepted  to  such  refusal ;  and  that 
he  also  excepted  to  the  decision  and  finding  of  the  court  in 
favor  of  the  plaintiffs. 

The  opinion  of  the  district  judge  is  reported  in  28  Fed.  Eep. 
607.  It  states  that  the  only  defence  was  that  the  bond  was 
not  given  voluntarily,  and  that  the  office  was  not  one  created 
or  authorysed  by  statute ;  that,  as  Howgate  was  not  bound,  as 
an  officer  of  the  army,  to  accept  the  appointment  of  property 
and  disbursing  officer  in  the  Signal  Corps  and  to  give  the 
bond,  his  assignment  to  duty,  in  the  order  of  July  25,  1876, 
must  be  deemed  to  have  been  an  assignment  upon  his  own 
application,  or  upon  his  acquiescence  ;  that  a  failure  to  give  a 
bond  could  not  have  subjected  him  to  discipline  or  loss  of  rank 
in  the  army;  that  the  bond  must,  therefore,  be  deemed  to 
have  been  given  voluntarily  by  him  and  his  sureties;  and 
that,  the  office  and  the  duties  assigned  to  the  officer,  and  cov- 
ered by  the  bond,  being  duly  authorized  by  law,  the  defendant , 
was  liable. 


ROGEKS  V.   UNITED   STATES.  553 

t 
Opinion  of  the  Court 

In  May,  1887,  the  defendant  sued  out  a  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  to  review  the  judgment.  The  case  was 
decided  by  Judge  Wallace,  in  that  court,  in  November,  1887, 
and  his  opinion  is  reported  in  32  Fed.  Rep.  890.  He  held 
that  the  bond  was  a  voluntary  one ;  that,  although  it  should 
be  assumed  that  Uowgate  was  not  an  officer  and  did  not  hold 
an  office  while  the  bond  was  in  force,  still  the  bond  must  be 
treated  as  a  contract  to  secure  the  United  States  against  loss 
from  the  unfaithfulness  of  an  employ^  in  the  Signal  Service, 
who  was  about  to  be  intrusted  with  public  money  in  the 
course  of  his  employment ;  and  that  the  defendant  was  liable 
on  the  bond.  The  judgment  of  the  District  Court  was  affirmed, 
with  costs,  and  afterwards  a  motion  for  a  reargumeht  was 
denied. 

The  defendant  then  sued  out  a  writ  of  error  from  this  court, 
to  review  the  judgment  of  the  Circuit  Court,  and  the  case  has 
been  argued  here  on  the  merits.  But  a  preliminary  question 
arises,  which,  though  not  alluded  to  in  the  brief  of  either 
party,  must  be  taken  notice  of  by  this  court. 

The  case  was  not  tried  in  the  District  Court  by  a  jury  or  on 
an  agreed  statement  of  facts.  The  court  "  heard  the  testimony 
of  the  witnesses.'*  The  stipulation  which  was  put  in  evidence 
extended  only  to  two  specific  matters.  The  important  fact, 
relied  upon  in  the  opinions  of  both  the  district  judge  and  the 
circuit  judge,  that  the  bond  was  given  voluntarily,  is  found  as 
a  fact  by  the  District  Court.  The  bill  of  exceptions  states 
that  the  defendant  moved  the  court  to  direct  a  verdict  for 
him,  on  the  ground  that,  as  a  matter  of  law,  no  action  could 
be  maintained  by  the  United  States  upon  the  bond  proved. 
It  is  strongly  argued  in  the  brief  for  the  plaintiff  in  error  here, 
that  the  bond  was  not  a  voluntary  one,  because  Howgate  was 
placed  under  the  orders  of  the  Chief  Signal  Officer,  and  in 
effect  ordered  to  give  a  bond,  and  would  have  been  liable  to  a 
court  martial  if  he  had  refused  to  obey  his  superior  officer. 

The  finding  by  the  District  Court  of  the  fact  that  the  bond 
was  given  voluntarily  may  have  depended  upon  the  "testi- 
mony of  the  witnesses,"  referred  to  in  the  findings,  as  may 
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also  the  statement  in  the  findings  that  Howgate  voluntarily 
accepted  his  assignment  to  duty  as  property  and  disbursing 
officer.  The  question  as  to  the  liability  of  the  defendant 
arises  on  the  bill  of  exceptions,  because  it  arises  out  of  the 
refusal  to  grant  the  motion  to  direct  a  verdict  for  the  defend- 
ant, which  must  be  considered  as  a  motion  to  find  for  the 
defendant. 

There  was  no  statute  in  existence  which  provided  for  the  trial 
in  the  District  Court  by  the  court  without  a  jury.  It  is  pro- 
vided by  §  566  of  the  Eevised  Statutes  that "  the  trial  of  issues 
of  fact  in  the  District  Courts,  in  all  causes  except  cases  in  equity 
and  cases  of  admiralty  and  maritime  jurisdiction,  and  except 
as  otherwise  provided  in  proceeding  in  bankruptcy,  shall  be  by 
jury."  '  The  provision  for  waiving  a  jury,  in  §  649  of  the  Re- 
vised Statutes,  applies  only  to  the  Circuit  Court,  as  does  also 
a  special  provision  of  §  700,  in  regard  to  the  review  by  this 
court  of  a  case  tried  in  the  Circuit  Court  by  the  court  without 
a  jury.  There  are  no  similar  provisions  in  regard  to  trials 
without  a  jury  in  the  District  Courts,  to  those  found  in  §§  649 
and  700  in  respect  to  Circuit  Courts. 

It  is  true  that,  in  the  District  Court,  in  a  suit  otherwise  tria- 
ble by  a  jury,  the  parties  may,  by  stipulation,  waive  a  jury  and 
agree  on  a  statement  of  facts,  and  submit  the  case  to  the  court 
thereon,  for  its  decision  as  to  the  law.  Henderson^ 8  Distilled 
Spirits,  14  Wall.  44,  53.  That  might  have  been  done  also  in 
the  Circuit  Court,  without  any  statute  to  that  effect.  -  Camp- 
hell  V.  Boyreau,  21  How.  223,  226,  227.  This,  however,  is  not 
the  finding  of  issues  of  fact  by  the  court  upon  the  evidence. 
The  provisions  of  §§  649  and  700  relate  wholly  to  such  finding, 
and  not  at  all  to  the  action  of  the  court  upon  an  agreed  state- 
ment of  facts. 

In  the  present  case,  the  Circuit  Court  could  not  properly 
consider  any  of  the  matters  raised  by  the  bill  of  exceptions ; 
nor  can  this  court  do  so.  All  that  the  Circuit  Court  could  do 
was  to  affirm  the  judgment  of  the  District  Court ;  and  all  that 
this  court  can  do  is  to  affirm  the  judgment  of  the  Circuit  Court. 
The  Circuit  Court  had  jurisdiction  by  its  writ  of  error,  and  this 
court  has  jurisdiction  in  the  present  case. 
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The  authority  given  to  the  Circuit  Court  by  §  633  of  the 
Revised  Statutes  is  merely  to  reexamine  the  final  judgments 
of  a  District  Court  in  civil  actions.  The  same  authority  was 
given  to  this  court  in  respect  to  judgments  of  the  Circuit 
Court,  before  the  act  of  March  8,  1865, 13  Stat.  501,  §  4,  the 
provisions  of  which  are  now  embodied  in  §§  649  and  700  of  the 
Revised  Statutes.  The  extent  of  that  authority  was  settled  by 
the  case  of  CampheU  v.  Boyreauy  before  cited.  That  was  a 
suit  at  law  in  a  Circuit  Court.  The  whole  case  having  been 
submitted  to  the  court  upon  the  trial,  and  a  jury  having  been 
expressly  waived  by  agreement  of  parties,  evidence  was  offered 
on  both  sides.  The  court  found  the  facts,  and  then  decided 
the  questions  of  law  arising  upon  such  facts,  and  gave  judg- 
ment for  the  plaintiff.  The  defendants  sued  out  a  writ  of  error 
from  this  court.  There  were  in  the  record  bills  of  exceptions, 
which  showed  exceptions  by  the  defendants  to  the  admissi- 
bility of  evidence,  and  exceptions  to  the  construction  and  legal 
effect  which  the  court  gave  to  certain  instruments  in  writing. 
But  this  court  held  that,  in  the  mode  of  proceeding  which  the 
parties  had  seen  proper  to  adopt,  none  of  the  questions,  whether 
of  fact  or  of  law,  decided  by  the  Circuit  Court,  could  be  re- 
examined by  this  court  upon  a  writ  of  error.  The  opinion  of 
this  court,  delivered  by  Chief  Justice  Taney,  cited  to  that  effect 
OuUd  V.  Fronting  18  How.  135;  Suydam  v.  WUlia/mson^  20 
How.  427,  432,  and  Kelsey  v.  Forsyth^  21  How.  85,  and  said : 
"  The  finding  of  issues  of  fact  by  the  court  upon  the  evidence 
is  altogether  unknown  to  a  common  law  court,  and  cannot  be 
recognized  as  a  judicial  act.  Such  questions  are  exclusively 
within  the  province  of  the  jury ;  and  if,  by  agreement  of  par- 
ties, the  questions  of  fact  in  dispute  are  submitted  for  decision 
to  the  judge  upon  the  evidence,  he  does  not  exercise  judicial 
authority  in  deciding,  but  acts  rather  in  the  character  of  an 
arbitrator.  And  this  court,  therefore,  cannot  regard  the  facts 
so  found  as  judicially  determined  in  the  court  below,  nor  exam- 
ine the  questions  of  law,  as  if  those  facts  had  been  conclusively 
determined  by  a  jury  or  settled  by  the  admission  of  the  par- 
ties. Nor  can  any  exception  be  taken  to  an  opinion  of  the 
court  upon  the  admission  or  rejection  of  testimony,  or  upon 
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any  other  question  of  law  which  may  grow  out  of  the  evidence, 
unless  a  jury  was  actually  impanelled,  and  the  exception  re- 
served while  they  were  still  at  the  bar.  The  statute  which 
gives  the  exception  in  a  trial  at  common  law  gives  it  only  in 
such  cases.  And  as  this  court  cannot  regard  the  facts  found 
by  the  judge  as  having  been  judicially  determined  in  the  court 
below,  there  are  no  facts  before  us  upon  which  questions  of 
law  may  legally  and  judicially  have  arisen  in  the  inferior 
court,  and  no  questions,  therefore,  open  to  our  revision  as  an 
appellate  tribunal.  Consequently,  as  the  Circuit  Court  had 
jurisdiction  of  the  subject  matter  and  the  parties,  and  there  is 
no  question  of  law  or  fact  open  to  our  reexamination,  its  judg- 
ment must  be  presumed  to  be  right,  and  on  that  ground  only 
affirmed." 

Various  decisions  in  the  Circuit  Courts  have  followed  and 
applied  this  ruling  to  writs  of  error  from  them  to  the  District 
Courts.  United  States  v.  16  HogaheadSf  5  Blatchford,  106; 
Blair  v.  Allen^  3  Dillon,  101 ;  Wear  y.  Mayer^  2  McCrary, 
172 ;  Town  of  Lyons  v.  Lyons  Nat  Bamk^  19  Blatchford,  279 ; 
Doty  V.  Jewett^  22  Blatchford,  65.  The  same  principles  were 
applied  by  this  court  in  Flanders  v.  Tweedy  9  Wall.  425; 
Kearney  v.  Case^  12  Wall.  275 ;  Oilman  v.  lU,.  cfe  Miss.  Tel. 
Co.,  91  U.  S.  603,  614 ;  Supervisors  v.  KennicoU,  103  U.  S.  554, 
556;  Bond  v.  Dustin,  112  U.  S.  604,  606;  Paine  v.  Central 
Vermont  Railroad  Co.,  118  U.  S.  152;  Andes  v.  Slauson,  130 
U.  S.  435,  438,  439 ;  Olmn  v.  Fam.t,  134  U.  S.  398,  400,  401. 

Without  considering  any  questions  on  the  merits,  the  judg- 
ment of  the  Circuit  Court  is,  therefore. 

Affirmed. 
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AFPSAX    FBOM    THE    OIBOUIT    COURT    OF    THE    UNITED    STATES    FOB 

THE   EASTERN   DISTRICT  OF  ARKANSAS^ 

No.  40.    Argued  and  •nbmitted  October  20, 1891.  —  Decided  November  16, 1891. 

Nearly  two  years  after  the  entry  of  a  decree  dismissing  a  bill  in  equity  re- 
lating to  the  title  to  real  estate,  the  complainant,  without  notice  to  the 
respondent,  filed  his  affldavlt  to  show  that  its  value  was  more  than  $5000, 
appealed  to  this  court,  and  the  appeal  was  allowed  below  and  was  entered 
in  this  court.  The  respondent  thereupon  filed  counter  affidavits  In  the 
court  below,  and,  after  notice  to  the  complainant,  moved  to  set  aside  the 
appeal  upon  the  ground  that  the  value  of  the  property  was  shown  to  be 
less  than  $5000.  The  complainant  was  present  at  the  hearing  of  this 
motion,  which  resulted  in  an  order  vacating  the  order  allowing  the 
appeal.  The  respondent  as  appellee  in  this  court,  on  all  these  facts  as 
shown  by  the  original  and  supplemental  records,  moved  to  dismiss  the 
appeal  for  want  of  jurisdiction.  Held,  that,  under  the  circumstances,  it 
was  no  more  than  right  that  this  court  should  consider  the  subsequent 
affidavits,  and  that  they  showed  that  the  amount  in  controversy  was  not 
sufficient  to  give  this  court  jurisdiction,  and  that  therefore  the  appeal 
must  be  dismissed. 

Red  River  Cattle  Company  v.  Needham,  137  U.  S.  682,  affirmed  and  applied  to 
the  circumstances  of  this  case. 

The  court  stated  the  case  as  follows : 

On  April  29,  1884,  appellant  filed  his  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Arkan- 
sas, alleging  that  he  was  the  equitable  owner  of  lot  10,  in 
block  125,  in  the  town  of  Hot  Springs,  Arkansas,  that  the 
legal  title  stood  in  the  name  of  defendant,  and  praying  that 
she  be  adjudged  a  trustee  for  his  benefit,  and  ordered  to  con- 
vey the  premises  to  him.  On  the  final  hearing  a  decree  was 
entered,  dismissing  the  bill.  Nearly  two  years  thereafter, 
without  notice  to  the  appellee,  and  on  the  single  affidavit  of 
appellant  that  the  property  was  worth  over  five  thousand  dol- 
lars, an  appeal  was  allowed.  Subsequently,  and  at  the  same 
term,  the  appellee  filed  in  the  Circuit  Court  a  motion  to  set 
aside  the  order  allowing  an  appeal,  and  to  sustain  her  motion 
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the  affidavits  of  sixteen  citizens  of  Hot  Springs,  among  them 
the  collector  of  taxes  and  sheriff  and  several  real  estate  brokers, 
showing  that  the  value  of  the  property  was  not  to  exceed 
thirty-five  hundred  dollars,  and  probably  not  over  twenty-five 
hundred  dollars.  Upon  this  testimony  the  Circuit  Court  made 
an  order,  setting  aside  and  vacating  the  allowance  of  an 
appeal,  with  leave  to  the  appellant  to  renew  his  motion  there- 
for, and  file  additional  affidavits  as  to  the  value  of  the  prop- 
erty. Appellant  took  no  further  action.  Prior,  however, 
to  the  filing  of  this  motion  the  citation  had  been  served  on 
appellee,  and  the  record  filed  in  this  court.  The  appellee  now 
moves  to  dismiss  the  appeal  on  the  ground  that  there  is  not 
five  thousand  dollars  involved  in  the  controversy. 

Mr,  A.  H.  Garland^  with  whom  on  the  brief  was  Mr.  H.  J. 
May^  for  appellant. 

Mr.  John  McClure  for  appellee  submitted  on  his  brief. 

Mb.  Justice  Bbewbr  delivered  the  opinion  of  the  court. 

The  motion  to  dismiss*  the  appeal  must  be  sustained.  Upon 
the  entire  testimony  finally  presented  to  the  Circuit  Court,  and 
transmitted  in  the  record  original  and  supplemental  to  this 
court,  the  proof  is  overwhelming  that  the  value  of  the  property 
did  not  exceed  five  thousand  dollars ;  and  this  positive  testi- 
mony is  reinforced  by  all  that  appears  in  the  case  in  respect  to 
its  situation  and  condition.  There  is  little  room  for  doubt  on 
this  matter,  notwithstanding  the  opinion  of  appellant  that  the 
property  is  worth  over  five  thousand  dollars.  It  is  not  in  the 
power  of  the  Circuit  Court  to  determine  the  extent  and  limits 
of  our  jurisdiction,  for  that  is  a  matter  which  this  court  must 
finally  decide  for  itself.  The  practice  which  is  to  be  pursued 
and  the  rules  which  are  to  control  have  been  clearly  and  fully 
stated  by  the  Chief  Justice,  in  the  recent  case  of  Red  River 
Cattle  Company  v.  Needharn^  137  U.  S.  632,  in  which  this  court, 
while  deciding  that  where  the  value  is  not  definitely  deter- 
mined by  the  pleadings  or  decree  it  should  generally  be  settled 
in  the  first  instance  by  the  Circuit  Court  upon  notice  and  testi- 
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mony,  and  not  upon  additional  testimony  here,  also  held  that 
the  showing  made  in  that  case  in  the  Circuit  Court  by  affidavits 
was  not  sufficient  to  establish  a  value  in  excess  of  five  thousand 
dollars,  and  therefore  dismissed  the  writ  of  error.  In  this  case, 
by  a  like  showing,  the  value  clearly  did  not  exceed  five  thou- 
sand dollars ;  and  therefore  we  have  no  jurisdiction.  This  is 
not  like  the  case  of  Gage  v.  Pumpelly^  108  U.  S.  164,  where 
the  affidavits  left  the  matter  doubtful,  and  therefore  we  de- 
clined to  dismiss  the  appeal  which  had  been  allowed  by  the 
Circuit  Court. 

Nor  is  it  sufficient  answer  to  this,  that  the  Circuit  Court  had 
no  power  to  set  aside  the  order  allowing,  an  appeal  after  the 
appeal  had  been  perfected  and  the  record  filed  here,  Keyser  v. 
Fa/r^r^  105  D.  S.  265 ;  for  under  the  circumstances  it  is  no  more 
than  right  that  we  should  consider  these  subsequent  affidavits. 
The  appellant  was  present  at  the  hearing  of  this  motion.  It 
does  not  appear  that  he  raised  any  question  as  to  the  power  of 
the  court  to  entertain  it,  and  he  was  given  leave  to  file  addi- 
tional affidavits  if  he  desired.  All  these  matters,  including  the 
affidavits,  are  presented  to  this  court  by  a  supplemental  record 
brought  up  by  stipulation  of  parties.  While  the  order  setting 
aside  the  allowance  of  an  appeal  may  have  been  ineffectual, 
because  the  case  had  passed  out  of  that  into  this  court,  yet 
these  affidavits  of  value,  one  by  the  plaintiff  and  sixteen  by 
the  witnesses  of  the  defendant,  were  all  filed  in  that  court,  filed 
for  the  purpose  of  determining  the  right  to  an. appeal,  and 
have  all  come  regularly  before  us  and  are  presented  for  our 
consideration.  Although  in  a  doubtful  case  we  shall  not  dis- 
turb the  ruling  of  a  Circuit  Court  granting  or  vacating  an 
appeal,  yet  when  we  are  fully  satisfied  that  the  amount  in  con- 
troversy is  not  sufficient  to  give  us  jurisdiction,  we  ought  not 
to  attempt  an  inquiry  into  the  merits  of  the  case  which  is 
sought  to  be  appealed.  Unless  we  exercise  a  supervising  power 
over  these  matters,  many  cases  might  be  thrust  upon  our  con- 
sideration through  the  inattention  of  the  trial  court,  or  the  mis- 
take or  wrong  of  the  defeated  party,  which  are  not,  in  fact, 
within  our  jurisdiction.  Upon  the  testimony  which  is  called  to 
our  attention  by  the  action  of  the  Circuit  Court  and  the  certifi- 
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cate  of  the  circuit  clerk  in  such  manner  that  we  cannot  shut  oar 
eyes  to  it,  it  is  obvious  that  the  amount  in  controversy  is  not 
sufiKcient  to  give  us  jurisdiction.  Under  the  circumstances  it 
would  be  sacrificing  substance  to  form,  and  assuming  a  juris- 
diction which  we  do  not  have,  to  hold  that  because  this  testi- 
mony did  not  get  before  the  trial  court  in  time  for  its  primary 
action  it  must  be  wholly  ignored  by  us.  It  reaches  us  before 
we  are  called  upon  to  act,  and  comes  to  us  from  that  court. 
We  hold  that,  under  all  the  showing  that  is  presented,  the 
amount  in  controversy  is  not  sufficient  to  give  us  jurisdiction, 
and,  therefore,  the  appeal  must  be  and  is 

Dismissed, 

Mb.  J0STIOE  Bradley  and  Mb.  Justice  Gray  did  not  hear 
the  argument  or  take  part  in  the  decision  of  this  case. 


»  •  m 
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No.  62.    Argued  October  27, 1801.  ~  Decided  November  16, 1801 

Reissued  letters  patent  No.  9616,  granted  to  Rodmond  Gibbons  March  22, 
1881,  on  the  surrender  of  letters  patent  No.  178,287,  for  an  improvement 
in  pantaloons,  are  void  for  want  of  patentable  novelty  in  the  invention 
claimed  in  it. 

In  EQUITY,  for  the  infringement  of  letters  patent.    The  oase 
is  stated  in  the  opinion. 

Mr,  CausUn  Browne  for  appellant. 

Mr.  Gilbert  M,  Plympton  for  appellee. 

Mb.  Justice  Brewer  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  dismiss- 
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ing  the  appellant's  bill.  The  suit  was  for  the  infriogement  of 
a  patent.  Eodmond  Gibbons  was  the  patentee.  His  original 
patent  was  dated  June  6,  1876,  No.  178,287.  This  was  sur- 
rendered, and  a  reissue  obtained  on  March  22,  1881,  being 
reissue  No.  9616.  Gibbons  assigned  to  the  appellant.  Suit 
was  commenced  by  the  filing  of  a  bill,  on  June  18, 1884.  The 
answer  tendered  several  defences,  among  them,  that  the  reissue 
was  void  by  reason  of  laches  in  applying  for  it,  the  applica- 
tion not  being  made  until  nearly  five  years  after  the  date  of 
the  patent ;  because  it  was  broader  than  the  original  patent, 
and  including  in  it  matters  not  claimed  or  described  therein ; 
that  the  patent  was  void  for  lack  of  invention  and  patentable 
novelty ;  and  also  non-infringement.  The  patent  was  for  an 
improvement  in  pantaloons,  and  the  specification  in  the  origi- 
nal patent  was  in  these  words : 

"My  invention  relates  to  a  fastening  for  the  crotch  in  the 
fly  of  pantaloons  or  similar  garments,  and  it  consists  in  bridg- 
ing said  crotch  with  a  check-piece  of  cloth  or  other  inelastic 
pliable  material,  as  hereinafter  fully  (^scribed. 

"  The  object  of  this  invention  is  to  prevent  that  tension  at 
the  crotch  ordinarily  produced  either  by  continued  use  of  the 
garment,  or  by  any  undue  strain  caused  by  the  assumption  by 
the  wearer  of  any  posture  of  the  body,  or  by  the  removal  of 
the  garment,  calculated  to  produce  such  an  effect." 

And  the  single  claim  was:  "  In  combination  with  the  fly  of 
pantaloons  or  similar  garments,  an  inelastic  bridge  or  check- 
piece,  arranged  across  the  crotch  thereof,  substantially  as 
described,  whereby  the  strain  at  the  crotch,  when  the  fly  is 
opened  and  spread  apart,  is  received  by  said  bridge  or  check- 
piece,  instead  of  at  the  angle  of  the  crotch  itself." 

The  specification  in  the  reissue  reads :  "My  invention  relates 
to  means  for  strengthening  the  crotch  in  the  fly  of  pantaloons, 
and  has  for  its  object  to  prevent  that  tension  at  the  crotch  of 
the  fly  which  is  ordinarily  produced,  either  by  continued  use 
of  the  garment  or  by  some  undue  strain  upon  the  latter, 
caused  by  the  assumption  of  some  posture  by  the  person  wear- 
ing it  or  by  some  mode  of  removal  of  the  garment  from  the 
body  calculated  to  produce  such  an  effect,  and  which  tension 
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frequently  operates  to  rupture  either  the  cloth  or  the  seams,  or 
both,  at  the  vicinity  of  the  said  crotch. 

^'  To  this  end  my  invention  consists  in  the  use,  in  connection 
with  the  fly,  of  a  check-piece  or  strip  of  cloth  or  other  inelastic 
pliable  material,  arranged  to  bridge  over  and  protect  from  ten- 
sional  strain  the  crotch  of  said  fly,  as  will  be  hereinafter  more 
fully  described ; "  and  these  were  the  claims : 

*''  1.  The  combination,  with  the  fly  of  a  pair  of  pantaloons 
or  other  similar  garment,  of  an  inelastic  bridge  or  check-piece 
arranged  across  the  crotch  of  the  fly,  and  operating  substan- 
tially as  described,  to  receive  any  strain  occasioned  by  the 
spreading  apart  of  the  fly,  and  which  would  otherwise  be 
exerted  upon  the  crotch  of  the  fly. 

"2.  In  combination  with  the  fly  portion  of  a  pair  of  panta- 
loons or  other  similar  garment,  a  check-piece  made  integral 
with  the  button-hole  strip  of  the  fly,  and  adapted  to  prevent 
any  tension  at  the  crotch  that  might  operate  injuriously  upon 
it." 

On  proofs,  the  case  went  to  final  hearing  before  Judge 
Shipman,  who,  on  the  14th  of  May,  1887,  filed  an  opinion 
adverse  to  the  appellant,  and  directed  a  dismissal  of  the  bill. 
On  a  rehearing,  a  further  opinion  was  delivered,  the  two  opin- 
ions being  found  in  31  Federal  Reporter,  pages  816  and  818 ; 
and  on  August  4,  1887,  the  decree  was  entered,  which,  after 
reciting  the  hearing  and  rehearing,  reads:  "Now,  upon  due 
consideration  of  the  same,  and  the  court  being  of  opinion  that 
the  second  claim  of  reissued  patent  No.  9616,  granted  to  Rod- 
mond  Gibbons  on  the  22d  day  of  March,  1881,  is  invalid,  unless 
it  is  limited  to  the  bridge  or  check-piece  of  the  original  claim, 
and  with  that  construction  there  is  no  infringement :  It  is 
ordered,  adjudged,  and  decreed  that  the  bill  of  complaint  in 
said,  cause  be,  and  the  same  hereby  is,  dismissed,"  etc. 

It  will  be  seen  from  this  decree,  and  more  fully  from  the 
opinions,  that  the  conclusion  of  the  trial  judge  was  that  the 
second  claim  of  the  reissue  was  an  enlargement  of  the  single 
claim  of  the  original  patent,  and  therefore  invalid ;  or  if  not 
and  it  could  be  properly  construed  as  describing  the  same 
thing,  that  that  which  was  done  by  the  defendant  was  no  in- 
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fringement.  It  is  unnecessary  to  review  these  opinions  or 
determine  whether  there  be,  as  the  court  found,  any  such  vari- 
ation and  enlargement.  There  is  a  more  grievous  and  radical 
defect  in  the  appellant's  case.  There  is  not  in  the  matter 
described  and  exhibited  in  any  of  the  specifications  or  claims 
any  invention  within  the  meaning  of  that  word  as  developed 
in  recent  decisions  of  this  court,  Hollister  v.  Benedict  (&  Bum- 
ham  Man^f^g  Co.^  113  U.  S.  59;  Thompsoti  v.  Boisselier^  114 
D.  S.  1,  11 ;  Howe  Machme  Co.  v.  National  Needle  Co.^  134 
U.  S.  388;  McClain  v.  Ortmayer^  ante^  419;  and  for  that 
reason  both  patents,  original  and  reissue,  were  void. 

What  is  it  that  the  patentee  claims  to  have  invented  ?  For- 
merly the  button  and  button-hole  strips  in  the  fly  of  pantaloons 
were  separate  pieces,  whose  lower  ends  being  placed  face  to 
face  were  sewed  together,  and  thus  formed  the  crotch.  Of 
course,  then,  any  strain  at  the  crotch  was  resisted  by  only  the 
direct  strength  of  the  thread.  The  idea  of  the  patentee  was 
to  add  to  the  strength  of  the  thread  the  strength  of  a  piece  of 
cloth,  and  this  he  did  by  a  strip  crossing  the  crotch  as  a  bridge, 
and  running  up  along  the  button  and  button-hole  strips  and 
fastened  to  them  respectively.  The  strain,  therefore,  at  this 
place  would  be  resisted  both  by  the  thread  and  this  strip  of 
cloth,  or  inelastic  bridge,  as  the  patentee  called  it.  A  similar 
result  was  obtained  when  either  one  of  these  strips,  the  button 
or  button-hole,  was  made  longer  than  the  other,  and  the  longer 
one,  instead  of  running  downward  iiito  the  crotch,  was  turned 
at  that  place  and  used  as  a  bridge  across  it,  and  then  ran  up 
along  the  side  of  the  other  strip  and  was  fastened  to  it.  By 
either  of  these  processes  the  tension  was  placed  largely  upon 
the  strip  of  cloth,  instead  of  solely  upon  the  thread.  But  this 
was  no  new  idea ;  it  is  as  old  as  pantaloons  themselves.  It  has 
been  illustrated  in  the  experience  of  every  boy,  for  in  his  sports 
he  not  infrequently  tears  his  pantaloons ;  and  his  good  mother, 
not  content  with  sewing  the  torn  ends  together,  and  thus  hold- 
ing them  by  the  direct  strength  of  the  thread,  is  wont  to  place 
underneath  a  piece  of  cloth,  and  fasten  it  to  the  main  body  of 
the  garment  for  some  distance  on  either  side  of  the  tear.  In 
this  way  the  whole  strain,  w^hich  otherwise  would  be  solely 
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on  the  threads  closing  the  tear,  is  largely  borne  by  the  new 
oloth  underneath.  Surely  when  this  idea  is  so  well  known,  and 
has  been  so  practically  illustrated  for  generations,  it  cannot  be 
that  there  was  any  exercise  of  the  skill  of  an  inventor  in  apply- 
ing the  same  process  to  any  part  of  the  pantaloons.  If  it  be 
said  that  the  strengthening  of  the  stay-piece  here  applied  is  not 
to  the  closing  of  a  tear,  but  to  a  seam  at  an  angle,  it  may  be 
replied  that  such  particular  form  of  reinforcement  is  itself  no 
new  thing.  An  illustration  is  in  the  seam  at  the  angle  made 
by  the  fingers  and  thumb  of  gloves.  As  to  that,  it  appears 
from  the  testimony  that  the  practice  was  old  of  reinforcing 
the  seam  by  an  overlapping  piece.  Other  illustrations  are 
also  furnished  by  the  testimony,  but  it  is  hardly  necessary  to 
refer  to  these  in  detail.  The  matter  is  familiar  to  the  knowl- 
edge of  all,  and  surely  the  application  of  this  reinforcing  strip 
of  cloth  to  any  seam,  or  in  any  place  where  without  it  the 
tension  would  be  solely  on  the  threads,  cannot  be  an  exercise 
of  the  skill  of  an  inventor. 
We  think,  therefore,  that  the  patent  sued  on  was  void  for 

want  of  patentable  novelty,  and  affirm  the  decree. 

Affirmed. 

Mb.  Justice  Bradley  and  Mb.  Justice  Gbat  did  not  hear 
the  argument  or  take  part  in  the  decision  of  this  case. 
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WICKHAM. 

bbbob  to  the   circuit  court  of  the  united  states  fob  the 

eastern  district  of  michigan. 

No.  69.    Argued  October  28, 1801.  —  Decided  November  16, 1891. 

Parol  testimony  is  admissible  to  show  the  circumstances  under  which  a 
written  instrument  was  executed,  or  that  it  was,  in  fact,  without  consid- 
eration. 

Where  the  facts  clearly  show  that  a  certain  sum  is  due  from  one  person  to 
another,  a  release  of  the  entire  sum  upon  payment  of  part  is  without 
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consideration,  and  the  creditor  may  still  sue  for  and  recover  the  residue : 
but,  if  there  be  a  bona  fid^  dispute  as  to  the  amount  due,  that  dispute 
may  be  the  subject  of  a  compromise. 

When  a  claim  not  yet  due  is  prepaid  in  part  by  the  debtor,  such  prepay- 
ment may  operate  as  a  discharge  of  the  whole  claim  if  both  parties  in- 
tended it  to  be  a  consideration  for  such  discharge ;  and  whether  both 
parties  so  intended  is  a  question  for  the  jury. 

Circumstances  attending  the  execution  of  a  receipt  In  full  of  ail  demands^ 
may  be  given  in  evidence  to  show  that  by  mistalce  it  was  made  to  ex- 
press more  than  was  intended,  and  that  the  creditor  had,  in  fact,  claims 
that  were  not  included. 

The  plaintiff  took  out  fire  insurance  policies  upon  a  vessel  in  10  companies- 
to  the  amount  of  $40,000  in  all.  The  vessel  took  fire,  and,  in  order  to 
save  it,  it  was  scuttled  and  sunk,  and  the  Are  thus  extinguished.  It  was 
then  raised,  taken  to  port,  and  repaired.  The  loss  by  fire,  exclusive  of 
the  expense  of  raising  the  vessel,  etc.,  was  $15,864.78.  The  owner  made 
claim  upon  the  insurers  for  this  amount  for  *Uoss  and  damage  by  fire 
and  water  as  per  agreement,"  stating  that  he  would  make  further  claims . 
^'  for  expenses  of  raising  the  propeller,"  and  was  "  preparing  the  statement 
of  such  expenses  to  submit  with  his  subsequent  claim."  The  companies 
declined  to  pay  such  subsequent  claim,  but  paid  in  advance  the  amount 
of  the  loss  by  fire  so  stated,  taking  receipts,  expressed  to  be  in  full  of 
all  claims  for  loss  or  damage  by  fire,  and  in  which  it  was  further  stated 
that  the  policies  were  cancelled  and  surrendered.  The  parties  further 
8igne<l  a  paper  in  which  **  the  loss  and  damage  by  fire  "  was  certified  at 
that  aggregate  amount,  **  payable  without  discount  upon  presentation/' 
and  the  amount  was  apportioned  among  the  several  companies.  In  an 
action  brought  by  the  owner  to  recover  from  the  companies  the  amount 
of  the  claim  for  raising  and  saving  the  vessel,  some  $15,000,  it  was 
Held, 

(1)  That  parol  evidence  was  admissible  to  explain  the  receipts,  and  to 

show  that  they  were  not  intended  to  cover  the  claim  for  raising, 
etc. ; 

(2)  That  the  paper  so  signed  by  the  parties  was  not  in  the  nature  of  a 

contract  on  the  part  of  the  owner. 

The  court  stated  the  case  as  follows : 

This  case  was  brought  before  the  court  upon  a  certificate 
of  division  of  opinion  between  the  circuit  and  the  district 
judges.  The  action  was  begun  in  November,  1884,  upon  two 
policies  of  fire  insurance  written  by  the  Fire  Insurance  Asso- 
ciation, defendant,  upon  the  propeller  St.  Paul,  of  which 
defendants  in  error  were  owners,  one  of  such  policies  being 
for  $3500,  and  the  other  for  $1500.     On  the  same  day  actions 


566  OCTOBER  TERM,  1891. 

Statement  of  the  Case. 

were  began  against  six  other  insurance  companies  upon  their 
policies  on  the  same  vessel,  and  an  order  was  sul^equently 
made  that  all  the  actions  so  commenced  should  abide  the 
event  and  final  determination  of  the  one  which  the  plaintiffs 
should  elect  to  try.  The  following  facts  appeared  upon  the 
trial:  In  1883,  the  plaintiffs,  who  were  the  owners  of  the 
propeller  6t.  Paul,  engaged  in  navigating  the  great  lakes, 
obtained  upon  her  fire  insurance  policies  in  ten  companies,  to 
the  amount  of  $40,000.  Plaintiffs  also  had  $45,000  of  insurance 
by  marine  policies  on  the  same  vessel  at  the  same  time.  In 
all  of  these  policies  save  one,  it  was  provided  that  in  case  of 
loss  by  fire,  the  loss  should  be  payable  in  sixty  days  after 
proofs  of  loss  had  been  filed  with  the  company.  On  November 
10,  1883,  while  on  a  voyage  from  the  lower  lakes  to  Lake 
Superior,  a  fire  broke  out  in  the  hold  of  the  vessel,  and  to 
save  her  and  her  cargo  she  was  scuttled  and  sunk,  and  the 
fire  thus  extinguished.  She  was  subsequently  raised  and 
brought  to  Detroit  for  repairs,  where  she  arrived  on  the  19th 
of  November,  and  immediately  began  to  discharge  her  cargo. 
A  few  days  thereafter,  and  while  her  cargo  was  being  un- 
loaded, another  fire  broke  out  in  her  hold,  and  she  was  again 
sunk  for  the  purpose  of  saving  her,  and  was  afterwards  raised 
at  considerable  expense.  On  the  15th  of  December,  a  written 
agreement  was  entered  into  between  the  plaintiffs  and  the 
adjusting  agents  of  the  several  insurance  companies  for  the 
purpose  of  appraising  the  amount  of  loss  caused  by  these  fires, 
with  a  stipulation  that  the  agreement  should  be  "of  binding 
effect  only  as  far  as  regards  the  actual  cash  value  of  or  damage 
to  such  property  covered  by  policies  of  said  companies  issued 
at  their  various  agencies."  It  was  further  added  that  "  the 
property  on  which  loss  or  damage  is  to  be  estimated  and 
appraised  is  the  hull  of  the  propeller  St.  Paul,  including  the 
tackle,  awnings,  furniture,  engine  and  boiler  connections  and 
appurtenances  thereto  belonging,"  with  a  further  memoran- 
dum, following  the  signature  of  Wickham,  but  preceding  those 
of  the  insurance  companies,  that  "this  agreement  does  not 
apply  to  or  cover  any  question  that  may  arise  for  saving  boat 
and  cargo."     The  adjustment  under  this  agreement  of  the 
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direct  loss  by  fire  was  completed  December  26,  and  formal 
proofs  of  loss  were  also  sent  to  the  several  insurance  companies 
in  New  York,  and  were  received  in  due  course  of  mail.  The 
amount  of  the  loss  according  to  the  report  of  the  appraisers, 
exclusive  of  the  expense  of  raising  and  saving  the  vessel  and 
cargo  thus  adjusted,  aggregated  $15,364.78,  and  the  amount 
proportioned  to  the  plaintiffs  in  error  was  $1920.60.  The 
adjusting  agent  in  sending  proof  of  loss  to  the  companies 
accompanied  the  same  with  the  following  letter  to  each  of 
such  companies : 

"Buffalo,  January  12, 1884. 

"  Gentlemen :  I  enclose  herewith  proofs,  John  W.  Wickham, 
Jr.,  managing  owner,  for  loss  and  damage  prop.  St.  Paul, 
which  I  trust  will  be  found  satisfactory : 

"  The  claim  as  made  covers  only  the  loss  and 
damage  by  fire  and  water,  as  per  agreement, 
on  the  tackle,  awnings,  apparel,  furniture, 

etc.,  of $1,736  08 

And  the  appraisers'  award  on  hull,  engines, 
mach'y,  etc.,  of ^ 13,629  70 

Aggregating  in  all $15,364  78 

"  The  assured  will  make  further  claims  for  expenses  of  rais- 
ing the  propeller,  and  is  now  preparing  the  statement  of  such 
expenses  to  submit  with  his  subsequent  claim. 

"  Yours  truly, 

"  W.  D.  Allen,  Adjuster. ^^ 

At  the  trial,  it  was  admitted  that  the  cost  of  raising  and 
saving  the  vessel  was  also  upwards  of  $15,000.  The  plaintiffs 
admitted  that  they  had  been  paid  the  cost  of  repairing  the 
vessel,  as  set  forth  in  the  proofs  of  loss  prepared  and  forwarded 
to  the  companies,  but  claimed  that  they  had  not  been  paid 
any  part  of  the  cost  of  raising  and  saving  the  vessel;  that 
before  the  commencement  of  this  suit  they  demanded  payment 
thereof,  which  was  refused,  the  insurers  denying  liability 
therefor ;  and  that  the  same  remained  unpaid. 
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The  defendants  claimed  that  the  payment  of  the  cost  of 
repairs  was  made  by  way  of  accord  and  satisfaction  of  the 
plaintifiFs'  entire  claim,  and  offered  in  evidence  the  following 
receipts : 

"  $1344.42  January  19, 1884. 

''  Received  from  the  Fire  Insurance  Association  of  London, 
England,  thirteen  hundred  and  forty-four  -^  dollars,  it  being 
in  full  of  all  claims  and  demands  for  loss  or  damage  by  fire 
which  occurred  on  the  10th  and  24th  days  of  November,  1883, 
to  property  insured  by  policy  No.  180,617,  Buffalo,  New 
York,  agency,  and  in  consideration  of  said  payment  said  policy 
is  hereby  cancelled  and  surrendered  to  said  company,  and  all 
further  claims  by  virtue  of  said  policy  forever  waived. 

"(Signed)  John  W.  Wiokham,  Jr., 

"  Managing  Owner. 

"  W.  B.  COMSTOCK, 

"  per  Wiokham,  Jr." 

There  was  also  a  receipt  endorsed  upon  the  policy  No. 

180,617  as  follows : 

"  January  19,  1884. 

"  In  consideration  of  four  -^  dollars  return  premium,  the 
receipt  of  which  is  hereby  acknowledged,  this  policy  is  can- 
celled and  surrendered  to  the  Fire  Insurance  Association 
(Limited)  of  England. 

"  (Signed)  John  W.  Wickham,  Jr., 

^^  Managing  Owner, 

"  W.  B.  CoMSTOCK, 

"  per  Wiokham,  Jr." 

A  similar  receipt  for  $576.18  was  given  by  the  plaintiffs  to 
the  defendant,  in  form  precisely  like  the  firet  (except  as  to  the 
number  of  the  policy  and  the  amount),  on  account  of  the 
second  policy  issued  by  the  association.  Similar  receipts,  all 
of  the  same  date,  except  two,  which  were  a  few  days  later, 
were  given  to  the  other  companies  concerned,  all  of  which 
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were  put  in  evidence  by  the  defendant.  The  receipt  to  the 
Mechanics'  Fire  Insurance  Company  was  expressed  to  be  "  in 
full  satisfaction  of  all  claims  and  demands  upon  said  company 
for  loss  and  damage  by  fire,"  etc.,  .  .  and  "  in  considera- 
tion thereof  said  company  is  hereby  discharged  forever  from 
all  further  claims  by  reason  of  said  iSre,  loss  and  damage,  and 
said  policy  of  insurance  is  hereby  assigned,  with  all  claim 
thereunder,  to  said  company,  and  said  policy  is  hereby  can- 
celled in  full  and  surrendered  to  said  company."  The  receipt 
to  the  London,  Liverpool  and  Globe  Insurance  Company  was 
for  a  sight  draft,  "which,  when  paid,  will  be  in  full  com- 
promise and  payment  of  all  claims  and  demands  upon  said 
company  for  loss  and  damage  by  fire,"  etc.  The  receipts  to 
the  other  companies  did  not  differ  materially  from  those  given 
to  the  defendant  company. 

The  defendant  also  put  in  evidence  the  following  paper 
signed  by  the  plaintiffs,  marked  Exhibit  QQ : 

"New  York,  January  19,  1884. 

"  This  is  to  certify  that  the  loss  and  damage  by  fire  which 
occurred  on  the  23d  day  of  November,  1883,  to  the  steamer 
St.  Paul,  is  this  day  adjusted  for  the  sum  of  fifteen  thousand 
three  hundred  and  sixty-four  and  -^j^  dollars  ($15,364.78), 
payable  without  discount  upon  presentation  of  the  policies  to 
the  several  companies  interested  by  the  assured,  and  appor- 
tioned among  the  several  companies  as  follows,  viz. : 

Insures  Pays 

Continental,  of  New  York.  $7,500  00  $2,880  90 
London   &    Liverpool    & 

Globe 6,000  00  2,304  70— Paid. 

Fire  Insurance  Association  3,500  00  1,344  42 — Paid. 

Queen's,  of  England 7,000  00  2,668  84— Paid. 

Fire  Ins.  Ass'n,  2d  policy.   1,500  00  576  18— Paid. 

Security,  of  New  Haven.  2,500  00  960  30— Will  remit. 

Exchange,  of  New  York . .   2,500  00  960  30— Paid  1,  19,  *84 

Mechanics',  of  New  York .   2,500  00  960  30— Paid  1,  19,  '84 

German,  of  Pa 2,500  00  960  30— Will  remit. 
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Prescott  Insurance  Co.  . .  2,500  00       960  30— Kemitted. 
Greenwich,  of  New  York.  2,000  00       768  24— Paid  1,  19,  ^84 

$40,000  00  $15,364  78 

"(Signed)  JohK  W.  Wiokham,  Jr., 

^^  Managing  Owner, 

"W.    B.    COMSTOGK, 

"per  John  W.  Wickham,  Jr. 
"John  K.  Oakley, 

"J.  H.  Wellman, 

"  CommiUee!^ 

The  defendant  having  rested,  the  plaintiffs,  in  rebuttal, 
offered  evidence  tending  to  show  that  in  January,  1884, 
Wickham  went  to  New  York ;  and  that  on  the  18th  of  Jan- 
uary, a  meeting  of  the  companies  interested  in  the  loss  was 
iield  at  the  board  rooms  in  New  York,  at  which  meeting  Messrs. 
Wellman  and  Oakley  were  appointed  a  committee  to  confer 
with  the  plaintiffs  in  regard  to  such  loss.  Of  this  meeting 
Wickham  had  no  notice  and  was  not  present.  That  on  the 
following  day  Wickham  met  Wellman  and  Oakley,  and  was 
notified  by  them  that  they  were  appointed  as  such  committee, 
and  that  the  companies  were  ready  and  willing  to  pay  the 
expenses  of  making  the  repairs  occasioned  by  the  fire,  as  set 
forth  in  proofs  of  loss  hereinbefore  mentioned. 

That  Wickham  called  attention  to  the  claim  for  raising  and 
saving  the  vessel,  stating  that  he  expected  to  get  a  contribu- 
tion to  such  expense  from  the  owners  of  the  cargo  of  the 
vessel  upon  a  general  average,  and  for  the  sake  of  settlement 
offered  to  share  the  balance  of  such  expense  with  the  fire 
insurers  in  the  proportion  that  the  uninsured  interest  in  the 
steamer  bore  to  the  amount  insured ;  that  the  committee  replied 
that  the  companies  were  not  liable  for  such  expense,  and  that 
they  had  no  authority  whatever  to  consider  the  claim  for  rais- 
ing and  saving  the  steamer,  and  thereupon  gave  to  Wickham 
the  following  paper,  marked  Exhibit  PP,  stating  to  him  that 
the  same  was  a  record  of  the  proceedings  of  the  meeting  at 
which  they  were  appointed  such  committee,  and  that  their 
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authority  was  limited  by  the  terms  of  the  resolution  adopted 
at  such  meeting  and  set  forth  in  said  exhibit  and  that  they 
could  not  go  beyond  it  or  consider  this  claim  for  raising  and 
saving  the  vessel  even  if  they  were  disposed  to  do  so. 
The  paper  referred  to  is  as  follows: 

"Exhibit  PP. 

"  Board  Rooms,  January  18,  1884. 

"Meeting  of  the  companies  interested  in  loss  of  propeller 
St.  Paul. 
Present: 

Continental $7,500  00 

Fire  Insurance  Association 5,000  00 

Queen's 7,000  00 

Exchange 2,500  00 

Mechanics',  New  York 2,500  00 

Greenwich 2,000  00 

$26,500  00 
"  Organized  by  Mr.  Wellman,  chairman. 

"  Communication  from  John  M.  Murray,  adjuster,  at  Detroit, 
in  relation  to  expenses  incurred  in  saving  propeller  St.  Paul. 

"  On  motion,  duly  seconded  — 

"That  the  request  of  the  assured  to  help  him  out  is  not 
granted,  but  the  companies  are  recommended  to  pay  the 
amount  of  claim  as  set  forth  in  the  proofs  of  loss.     Carried. 

"  Meeting  adjourned. 

"  (Signed)  G.  W.  Montgomery. 

"On  motion,  the  action  of  the  meeting  be  referred  to  a 
committee  of  two  for  the  purpose  of  conference  with  the 
owner.     Carried. 

"  Chair  appointed  Mr.  Oakley  and  Mr.  Wellman." 

A  part  of  this  paper  was  in  the  handwriting  of  Wellman. 

Plaintiff  offered  evidence  tending  to  show  that  the  committee 
further  stated  that  the  companies  were  satisfied  with  the  adjust- 
ment and  proofs  of  loss,  and  were  ready  and  willing  to  pay  the 
cost  of  making  the  repairs  to  the  steamer,  necessitated  directly 
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by  the  fire,  without  discount,  and  would  waive  any  rights  they 
might  have  under  the  policies  making  the  loss  payable  in  sixty 
days  firom  the  time  the  proofs  were  furnished.  The  plaintiffs 
were  never  requested  to  compromise  or  release  their  claim  for 
the  expense  of  raising  and  saving  the  vessel,  nor  was  the  re- 
lease or  compromise  of  such  claim  spoken  of  except  by  Wick- 
ham  when  he  offered  to  settle,  as  hereinbefore  stated,  which 
offer  was  declined  by  the  committee,  as  above  stated,  upon 
the  ground  that  they  had  no^uthority  to  consider  the  matter. 

Plaintiffs  also  offered  evidence  to  show  that,  at  such  inter- 
view, Mr.  Oakley,  in  behalf  of  the  Mechanics'  Insurance  Com- 
pany, gave  to  Wickham  a  check  for  the  amount  of  the  loss 
adjusted  as  aforesaid  against  the  company,  being  $960.30,  and 
Wickham  then  signed  the  aforesaid  receipt  for  that  amount  to 
the  company ;  and  after  the  receipts  were  signed  and  delivered, 
the  paper.  Exhibit  QQj  was  prepared  under  the  direction  of 
Oakley  and  given  to  Wickhani  to  exhibit  to  the  represent- 
atives of  other -companies,  lo'sliow  £he  amount  of  the  adjusted 
loss  which  had  been  apportioned  against  the  companies  re- 
spectively. 

The  defendant  objected  to  the  introduction  of  this  parol 
testimony  as  tending  to  contradict  the  receipts  and  drafts 
given  in  evidence  and  the  certificate  of  January  19th,  Exhibit 
QQ,  showing  the  apportionment  of  the  loss  to  be  paid  by  the 
several  companies,  upon  the  ground  that  such  evidence  was  not 
admissible  in  the  absence  of  fraud,  misrepresentation  and  mis- 
take. These  objections  were  overruled  by  the  presiding  judge, 
and  the  evidence  was  received  and  subnaitted  to  the  jury. 

Upon  the  question  of  the  admissibility  of  this  testimony, 
however,  there  was  a  difference  of  opinion  between  the  Circuit 
and  the  District  Judges ;  and  the  following  question  was  certi- 
fied for  the  opinion  of  this  court :  "  On  the  facts  stated  in  the 
foregoing  record,  was  the  parol  testimony  offered  in  evidence 
by  the  plaintiffs  admissible  to  vary  and  contradict  the  certifi- 
cate of  January  19th,  Exhibit  QQ,  and  the  receipts  and  drafts 
hereinbefore  set  forth  ? " 

.This  testimony  having  been  introduced,  the  defendant  offered 
evidence  tending  to  contradict  the  same,  and  to  show  that  the 
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whole  matter  arising  oat  of  the  loss  was  intended  to  be  com- 
promised and  settled  by  what  took  place  between  the  parties 
at  the  meeting  in  New  York.  There  was  no  evidence  that  the 
agreement,  Exhibit  QQ,  or  the  receipts  and  discharges  executed 
by  the  plaintiffs,  were  obtained  by  any  fraud  or  misrepresent- 
ation of  the  defendants  or  their  agents.  The  amount  thus 
paid  to  the  plaintiffs  upon  the  settlement  in  New  York  was 
the  exact  amount  claimed  in  the  proofs  of  loss,  but  it  was 
paid  about  fifty-five  days  before  the  same  was  due  and  pay- 
able, as  by  the  terms  of  all  the  policies,  save  one,  the  amount 
of  the  loss  was  not  payable  until  sixty  days  after  the  proofs 
of  the  loss  were  furnished  to  the  insurance  companies,  and 
this  was  not  earlier  than  January  14.  In  the  charge  to  the 
jury,  the  court  instructed  them  that  this  payment  before  the 
amount  became  due  was  a  good  consideration  for  the  settle- 
ment and  discharge  of  the  whole  claim,  if  such  settlement 
were'  actually  made,  and  if  it  were  so  understood  and  agreed 
by  the  parties.  The  defendant  claimed  that  the  certificate 
and  apportionment  of  January  19,  together  with  the  receipts 
and  drafts,  as  a  matter  of  law,  showed  a  full  settlement  of  the 
entire  claim,  and  an  accord  and  satisfaction  thereof.  The 
plaintiffs  claimed  that  the  settlement  related  solely  to  the  loss 
covered  by  the  proofs  of  loss,  and  was  not  intended  to,  and  did 
not,  embrace  the  claim  for  raising  the  vessel  and  cargo,  and 
saving  the  same.  The  question  what  the  parties  intended  by 
said  settlement  was  submitted  to  the  jury  under  the  charge  of 
the  court,  and  upon  such  parol  testimony  and  papers  a  verdict 
was  rendered  for  the  plaintiffs  for  the  sum  of  $2297.65,  and 
a  judgment  for  this  amount  was  accordingly  entered.  A  sec- 
ond question  was  certified,  as  to  whether  the  defendant  was 
entitled  to  a  verdict  under  the  facts  in  said  record  therein  set 
forth ;  but  upon  a  motion  to  dismiss,  this  court  held  the  ques- 
tion to  have  been  improper.     128  U.  S.  426. 

Mr.  C.  I.  Walker  for  plaintiff  in  error. 

There  was  a  good  consideration  for  these  receipts ;  contracts 
of  cancelment  and  discharge  and  accord  and  satisfaction. 
Assuming  that  the  insurance  companies  were  liable  for  all  the 
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losses  occasioned  by  fire,  such  losses  were  not  payable  until 
sixty  days  after  the  filing  of  proofs  of  loss  in  the  offices  of  the 
several  companies.  These  proofs  were  forwarded  from  Buffalo 
on  Saturday,  January  12,  1884,  and  could  not  have  been 
received  at  the  offices  in  New  York  before  Monday,  January 
14.  Most  of  the  payments  were  made  on  the  19th  of  Janu- 
ary, five  days  after  such  proofs  of  loss  were  filed,  and  fifty- 
five  days  before  any  payments  became  due  thereon.  The 
last  payments  were  made  January  31,  nineteen  days  after 
the  filing  of  such  notice,  and  forty-one  days  before  the  pay- 
ments became  due.  The  payment  of  the  money  in  advance 
of  its  being  due  was  a  good  consideration  for  the  discharge  of 
the  entire  claim  ;  although  the  payments  were  for  a  much  less 
sum  than  was  actually  due.  PinneVa  CasSy  5  Rep.  117 ; 
Brooks  V.  White,  2  Met.  283 ;  S.  C.  37  Am.  Dec.  95 ;  Smith  v. 
Brown,  3  Hawks,  580 ;  Boyd  v.  Moats,  75  Iowa,  151. 

The  plaintiffs,  for  the  purpose  of  varying  and  contradicting 
the  papers  thus  given  in  evidence  by  the  defendants,  introduced 
parol  testimony,  all  of  which  was  objected  to  by  the  defend- 
ants in  the  absence  of  fraud,  misrepresentation  and  mistake. 

There  is  really  no  conflict  of  authorities  upon  the  general 
rule  as  to  the  introduction  of  parol  testimony  to  affect  written 
contracts.  The  doctrine,  as  very  clearly  stated  by  Judge 
Story,  is  as  follows :  "  Parol  evidence  is  not  admissible  to 
contradict,  qualify,  extend  or  vary  written  instruments,  and 
the  interpretation  of  them  must  depend  upon  their  own 
terms."     2  Story's  Eq.  §  1531. 

Nowhere  has  this  doctrine  been  more  clearly  recognized 
than  in  the  decisions  of  this  court.  In  an  early  case.  Chief 
Justice  Marshall  said :  ^'  It  is  a  general  rule,  that  an  agree- 
ment in  writing,  or  an  instrument  carrying  an  agreement  into 
execution,  shall  not  be  varied  by  parol  testimony,  stating  con- 
versations or  circumstances  anterior  to  a  written  instrument.'' 
Hunt  V.  Housnianier,  8  Wheat.  174.  See  also  Bank  of  the 
United  States  v.  Dunn,  6  Pet.  51,  56  ;  Brown  v.  Wiley,  20 
How.  442,  447;  United  States  v.  Childs,  12  Wall.  232,  244, 
245;  Specht  v.  Howard,  16  Wall.  564;  BumesY.  ScoU,  117 
U.  S.  682;  Boffinger  v.  Tuyes,  120  U.  S.  198,  205. 
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The  cases  are  very  numerous  in  the  state  courts  where  the . 
same  doctrine  has  been  clearly  stated  and  enforced.     Corse  v. 
Peck,  102  N.  Y.  513 ;  Brewster  v.  Potruff,  55  Michigan,  129 ; 
Ilighstone  v.  BurdeUe,  61  Michigan,  54. 

Of  course  there  are  exceptions  to  and  qualifications  of  this 
rule.  Thus,  as  stated  by  Judge  Story  and  Chief  Justice  Mar- 
shall, that  in  cases  of  fraud,  misrepresentation  or  duress,  this 
may  be  shown  by  parol  testimony  for  the  purpose  of  showing 
the  contract  to  be  void  and  of  no  effect.  So,  if  a  written  con- 
tract has  been  executed  and  delivered,  but  with  a  clear  and 
distinct  understanding  that  it  was  not  to  have  effect  until  a 
certain  condition  had  been  performed  or  until  a  certain  event 
had  happened,  this  may  be  shown  by  parol.  Ware  v.  Allen, 
128  U.  S.  596;  Reynolds  v.  Robinson,  110  N.  Y.  654.  These 
cases  are  upon  the  clear  and  sensible  doctrine  that  no  con- 
tract was  ever  actually  made,  or  had  taken  effect. 

Another  clearly  recognized  exception  is,  that  oral  testimony 
is  admissible  to  contradict  or  vary  the  terms  of  simple  receipts 
for  money,  and  this  upon  the  ground  that  they  are  informal, 
and  are  not  in  the  nature  of  contracts,  and,  as  said  by  Par- 
sons, they  are  hardly  "an  instrument  at  all,"  and  have 
little  more  force  than  an  oral  admission  of  the  party  receiv- 
ing. 2  Parsons  on  Contracts,  555 ;  2  Whart.  Ev.  920,  1064 ; 
Greenleaf  s  Ev.  §  305. 

If  a  receipt  is  connected  with  a  contract,  the  receipt  may 
be  varied  or  contradicted  by  parol,  but  not  the  contract.  The 
authorities  upon  this  subject  are  very  clear. 

In  the  argument  in  the  court  below,  the  counsel  for  the 
plaintiffs  insisted,  that  by  the  decisions  of  the  State  of  New 
York,  a  contract  or  receipt  like  the  one  in  question  can  be 
contradicted  in  all  its  parts.  We  have  examined  the  New 
York  cases  cited,  and  we  submit  that  a  careful  examination 
will  show  that  they  are  in  harmony  with  our  position  in  this  * 
case;  and  we  call  attention  to  them.  See  Egleston  v.  Knicker- 
hacker,  6  Barb.  458,  466 ;  Coon  v.  Knap,  4  Selden,  402 ;  S.  C  59 
Am.  Dec.  502 ;  Cree^^j  v.  Holly,  14  Wend.  26 ;  Kellogg  v.  Rich- 
ards, 14  Wend.  116;  Ryan  v.  Ward,  48  N.  Y.  204;  Smith  v. 
Holland,  61  N.  Y.  635 ;  De  Txivallette  v.  Wendt,  75  N.  Y.  579. 
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None  of  the  later  cases  in  other  States  are  inconsistent  with 
the  earlier  New  York  cases.  Tisloe  v.  Graeter^  1  Blackford, 
363;  Dale  v.  EvanSy  14  Indiana,  288;  Alcorn  n.  Morgan^  77 
Indiana,  184;  FayY.  Gray^  124  Mass.  500;  Gosa  v.  Ellison^ 
136  Mass.  503;  Brown  v.  Cambridge^  3  Allen,  474;  Kansas 
City  cfe  Olathe  Railway  v.  Hicks,  30  Kansas,  288. 

There  are  many  cases  that  hold,  where  a  contract  and  a 
receipt  are  combined  in  the  same  written  instrument,  that 
while  the  simple  receipt  may  be  varied  by  parol  testimony, 
the  contract  connected  therewith  cannot  thus  be  affected. 
Lowe  V.  Young^  59  Iowa,  364 ;  Hewett  v.  Chicago,  Burlington 
<&c.  Railway,  63  Iowa,  611 ;  Bemis  v.  Becker,  1  Kansas,  226, 
240 ;  Edgerly  v.  Emerson,  3  Foster  (23  N.  H.)  555,  564 ;  S.  C, 
55  Am.  Dec.  207.  So  in  relation  to  bills  of  lading  and  ware- 
house receipts.  Graves  v.  Ilarwood,  9  Barb.  477,  481 ;  O^Brien 
V.  GilchrisU  34  Maine,  554 ;  S.  C.  56  Am.  Dec,  676 ;  Stewart  v. 
Phoenix  Ins.  Co.,  9  Lea,  104;  Smith  v.  Brown,  3  Hawks,  580. 

Mr.  F.  H.  Canjield  and  Mr.  Joseph  H.  Choate  for  defendants 
in  error. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the  court. 

As  we  held  in  this  case  on  the  motion  to  dismiss,  {Fire 
Insurance  Association  v.  Wickham,  128  U.  S.  426,)  that  the 
second  question  was  improperly  certified  and  could  not  be 
answered,  the  only  question  now  presented  for  decision  is  the 
first,  namely :  "  On  the  facts  stated  in  the  foregoing  record, 
was  the  parol  testimony  offered  in  evidence  by  the  plaintiffs 
admissible  to  vary  and  contradict  the  certificate  of  January 
19,  Exhibit  QQ,  and  the  receipts  and  drafts  hereinbefore  set 
forth  ? » 

We  have  no  disposition  to  overrule  or  qualify  in  any  way 
the  general  and  familiar  doctrine  enforced  by  this  court  in 
repeated  decisions,  from  the  case  of  Hunt  v.  Rousmanier,  8 
Wheat.  174,  decided  in  1823,  to  that  of  Seitz  v.  Brewers^  Re- 
frigerating Company,  ante,  510,  decided  at  the  present  term, 
that  parol  testimony  is  not  admissible  to  vary,  contradict,  add 
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to  or  qualify  the  terms  of  a  written  instrument.  The  rule, 
however,  is  subject  to  numerous  qualifications,  as  well  estab- 
lished as  the  general  principle  itself,  among  which  are  that 
such  testimony  is  admissible  to  show  the  circumstances  under 
which  the  instrument  was  executed,  or  that  it  was  in  fact 
without  consideration. 

It  was  not  seriously  contended  in  this  case  that  the  defend* 
ant  was  not  legally  liable  upon  its  policies  for  the  expenses, 
clearly  incidental  to  the  fire,  of  raising  and  saving  the  vessel, 
as  well  as  for  the  direct  injury  to  the  vessel  in  consequence  of 
the  fire,  and  if  the  plaintiffs  were  induced  to  settle  their  claims 
for  one-half  the  amount  that  was  due  them,  and  there  was  no 
consideration  for  the  relinquishment  of  the  other  half,  this 
suit  will  lie  for  the  recovery  of  the  amount.  The  rule  is  well 
established  that  where  the  facts  show  clearly  a  certain  sum  to 
be  due  from  one  person  to  another,  a  release  of  the  entire  sum 
upon  payment  of  a  part  is  without  consideration,  and  the  cred- 
itor may  still  sue  and  recover  the  residue.  If  there  be  a  bona 
fide  dispute  as  to  the  amount  due,  such  dispute  may  be  the 
subject  of  a  compromise  and  payment  of  a  certain  sum  as  a 
satisfaction  of  the  entire  claim,  but  where  the  larger  sum  is 
admitted  to  be  due,  or  the  circumstances  of  the  case  show  that 
there  was  no  good  reason  to  doubt  that  it  was  due,  the  release 
of  the  whole  upon  payment  of  part  will  not  be  considered  as  a 
compromise,  but  will  be  tre^ated  as  without  consideration  and 
void.  As  was  said  by  Chief  Justice  Waite  in  United  States  v.. 
BosiAJoick^  94  U.  S.  53,  67:  "  Payment  by  a  debtor  of  a  part  of 
his  debt  is  not  a  satisfaction  of  the  whole,  except  it  be  made 
and  accepted  upon  some  new  consideration : "  although  it  was 
subsequently  held  in  Baird  v.  United  States^  96  U.  S.  430^ 
431,  that  if  the  debt  be  unliquidated  and  the  amount  uncer- 
tain, this  rule  does  not  apply.  '^  In  such  cases  the  question  is, 
whether  the  payment  was  in  fact  made  and  accepted  in  satisr 
faction."  The  authorities  upon  this  point  are  numerous  and 
decisive.  PinneVs  Case^  5  Rep.  117;  Fitch  y.  Sutton^  5  East,- 
230;  Uarriman  v.  Harriman^  12  Gray,  341,  343;  Redfi^ld  v. 
BoUcmd  Ins,  Co,,  56  N.  Y.  354  ;  Ryan  v.  Ward,  48  N.  Y.  204; 
American  Bridge  Co,  v.  Murphy^  13  Kansas,  35 ;    White  v.  Jor- 
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daily  27  Maine,  370 ;  Bailey  v.  Day^  26  Maine,  88 ;    Weber  v. 
Conchy  134  Mass.  26 ;  Ifoakes  y.  Beer^  9  App.  Cas.  605. 

In  this  case  there  were  two  distinct  and  separate  claims  of 
similar  amount,  namely,  $15,364.78,  one  of  which  was  for  the 
direct  loss  and  damage  to  the  property  insured  by  the  fire,  and 
the  other  was  for  the  incidental  cost  of  raising  the  propeller 
and  her  cargo.  The  plaintiffs  assumed,  upon  the  face  of  the 
receipts,  to  settle  with  the  defendant  for  both  of  these  claims 
by  the  payment  of  the  exact  amount  of  one  of  them.  In 
other  words,  they  assumed  to  settle  for  a  moiety  of  their  en- 
tire claim  —  a  claim  the  legality  and  justness  of  which  was  so 
far  beyond  dispute  that  it  could  hardly  fail  to  be  recognized 
by  the  agents  of  the  insurance  companies  who  were  present  at 
the  meeting  in  New  York.  That  they  intended  and  supposed 
they  were  making  a  settlement  of  the  plaintiffs'  entire  claim 
against  them  is  probably  true.  But,  aside  from  the  parol  tes- 
timony given  by  Wickham  of  the  conversation  at  the  meeting, 
the  admissibility  of  which  is  the  question  in  dispute,  there  was 
some  evidence  tending  to  show  that  the  plaintiff  Wickham 
may  have  supposed  that  he  was  settling  only  for  the  direct 
loss  by  the  fire  in  the  agreement  for  the  survey  or  appraise- 
ment of  the  damages  signed  by  both  parties,  which  provided 
that  it  should  not  "  apply  to  or  cover  any  question  that  may 
arise  for  saving  boat  and  cargo."  There  were  also  other  cir- 
cumstances tending  to  show  that  the  agents  of  the  companies 
plight  have  known  that  Wickham  supposed  he  was  settling 
only  for  the  direct  loss.  First,  in  the  letter  of  Allen,  the  ad- 
juster, who,  in  transmitting  proofs  of  loss  to  the  various  com- 
panies, stated  that  ^^  the  assured  will  make  further  claims  for 
expenses  of  raising  the  propeller,  and  is  now  preparing  the 
statement  of  such  expenses  to  submit  with  his  subsequent 
claim."  And  secondly,  in  the  memorandum  of  the  meeting  of 
the  companies,  January  18,  Exhibit  PP,  in  which,  after  reading 
a  communication  from  an  adjuster  at  Detroit  in  relation  to 
the  salvage  expenses,  a  motion  was  carried  "  that  the  request 
of  the  assured  to  help  him  out  is  not  granted,,  but  the  com- 
panies are  recommended  to  pay  the  amount  of  claim  as  set 
forth  in  the  proofs  of  loss."    These  items  of  testimony  are  in- 
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consistent  with  the  idea  that  the  agents  of  the  companies  did 
not  know  of  the  further  claim,  and  are  also  pertinent  upon  the 
question  whether  Wickham  understood  that  he  was  settling 
that  claim. 

(1)  But  assuming  that  the  receipts  upon  their  face  show  a 
complete  settlement  of  the  entire  claim  for  one-half  the  total 
amount,  what  was  the  consideration  for  the  release  of  the 
other  half?  The  only  one  that  is  put  forward  for  that  purpose 
is  that  payment  was  made  five  days  after  proofs  of  loss  were 
furnished,  or  fifty-five  days  before  anything  was  actually  due 
by  the  terms  of  the  policy.  That  prepayment  of  part  of  a 
claim  may  be  a  good  consideration  for  the  release  of  the  resi- 
due is  not  disputed ;  but  it  is  subject  to  the  qualification  that 
nothing  can  be  treated  as  a  consideration  that  is  not  intended 
as  such  by  the  parties.  Thus  in  Philpot  v.  Qruninger^  14  Wall. 
670,  577,  it  is  stated  that  "  nothing  is  consideration  that  is  not 
regarded  as  such  by  both  parties."  To  constitute  a  valid  agree- 
ment there  must  be  a  meeting  of  minds  upon  every  feature  and 
element  of  such  agreement,  of  which  the  consideration  is  one. 
The  mere  presence  of  some  incident  to  a  contract  which  might 
under  certain  circumstances  be  upheld  as  a  consideration  for  a 
promise,  does  not  necessarily  make  it  the  consideration  for  the 
promise  in  that  contract.  To  give  it  that  effect  it  must  have 
been  offered  by  one  party  and  accepted  by  the  other  as  one  ele- 
ment of  the  contract.  In  Kilpatrick  v.  Muirhead^  16  Penn. 
St.  117,  126,  it  was  said  that  "consideration,  like  every  other 
part  of  a  contract,  must  be  the  result  of  agreement.  The  par- 
ties must  understand  and  be  influenced  to  the  particular  action 
by  something  of  value  or  convenience  and  inconvenience  recog- 
nized by  all  of  them  as  the  moving  cause.  That  which  is  a  mere 
fortuitous  result  flowing  accidentally  from  an  arrangement, 
but  in  no  degree  prompting  the  actors  to  it,  is  not  to  be  esteemed 
a  legal  consideration."  See  also  1  Addison  on  Contracts,  15 ; 
Ellis  V.  Clarh,^  110  Mass.  389.  Now  evidence  of  what  took 
place  at  the  meeting,  if  admissible  for  no  other  purpose,  was 
competent  as  bearing  upon  the  question  whether  the  prepay- 
ment was  mentioned  or  treated  as  an  inducement  or  considera- 
tion for  the  release  of  the  residue  of  the  claim.    It  certainly 
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was  not  so  stated  in  the  defendant's  plea,  which  set  forth  that 
the  defendant  ^^  paid  to  said  plaintiffs  a  valuable  consideration, 
to  wit,  the  sura  of  $1920.60,  in  full  accord  and  satisfaction, 
etc.,  .  .  .  for  losses  and  damages  by  fire,  at  the  several 
times  in  said  plaintiffs'  declaration  set  forth,  .  .  -  .  which 
valuable  consideration  or  sum  of  money,  so  paid  as  aforesaid, 
was  then  and  there  accepted  and  received  by  said  plaintiffs  of 
and  from  said  defendant  in  full  payment,  satisfaction,  release 
and  discharge  of  the  said  two  policies  of  insurance,  .  .  .  and 
in  consideration  of  said  money  so  paid  and  received  as  afore- 
said said  plaintiffs  then  and  there  released  in  writing  the  said 
defendant,"  etc.  There  is  no  mention  here  of  the  prepay- 
ment of  this  sum  as  a  consideration  for  the  release  of  the  resi- 
due. The  oral  testimony  upon  this  point  was  conflicting;  the 
plaintiffs  swearing  that  the  committee  stated  that  the  compa- 
nies were  ready  and  willing  to  pay  the  cost  of  making  repairs, 
and  would  waive  any  right  they  might  have  under  the  clause 
making  the  loss  payable  in  sixty  days  from  the  time  the  proofs 
were  furnished.  There  is  no  doubt  that  this  right  to  delay 
payment  was  a  stipulation  which  the  insurer  could  waive  at 
his  option,  Insurance  Compcmy  v.  Norton^  96  U.  S.  234,  240, 
and  if,  as  the  plaintiffs  stated,  the  insurance  companies  did 
exercise  this  option,  and  agl*ee  to  waive  their  right  to  the  sixty 
days,  the  prepayment  cannot  be  regarded  as  a  consideration  to 
support  the  alleged  compromise.  It  is  a  familiar  doctrine  that 
parol  evidence  is  competent  to  show  a  want  of  consideration. 
1  Greenl.  Ev.  sees.  284,  304. 

The  court  charged  the  jury  upon  this  point  that  the  pay- 
ment of  the  policy  fifty-five  days  in  advance  of  the  time  when 
the  same  would  become  due,  without  discount  for  interest, 
was,  by  itself,  a  sufficient  consideration  for  waiving  the  plain- 
tiffs' further  claim  in  the  policies,  if  it  was  understood  as  such. 

The  question  was  a  proper  one  for  the  jury  to  pass  upon, 
the  charge  was  sufliciently  favorable  to  the  defendant,  and 
their  conclusion,  whether  correct  or  not,  cannot  be  the  subject 
of  review  here. 

(2)  Aside  from  this,  however,  the  circumstances  attending 
the  execution  of  a  receipt  in  full  of  all  demands  may  be  given 
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in  evidence  to  show  that  by  mistake  it  was  made  to  express 
more  than  intended,  and  that  the  creditor  had  in  fact  claims 
that  were  not  included.  Thus  in  Simons  v.  Johnson^  3  B.  ife 
Ad.  175,  which  was  an  action  of  covenant,  defendant  pleaded 
a  release,  which  recited  that  various  disputes  were  existing  be- 
tween the  parties,  and  that  actions  had  been  brought  against 
each  other  which  were  still  pending,  but  that  it  had  been 
agreed  between  them,  that,  in  order  to  put  an  end  thereto, 
the  defendant  should  pay  the  plaintiff  £150,  and  that  each 
should  release  the  other  from  all  actions,  causes  of  action  and 
claims  brought  by  him,  or  which  he  had  against  the  other, 
and  the  instrument  then  proceeded  to  release  ''all  claims, 
demands,  actions  whatsoever."  It  was  held  that  parol  evi- 
dence was  admissible  to  show  that  the  claim  upon  the  cove- 
nant was  not  intended  to  be  included  in  the  release,  Littledale, 
J.,  saying:  "There  can  be  no  doubt  that  the  matter  contem- 
plated in  this  release  was  the  actions  there  referred  to,  and 
parol  evidence  was  admissible  to  show  that  the  subject  matter 
of  the  present  action  was  not  involved  in  them."  Other  cases 
to  the  same  effect  are :  Lawrence  v.  SchicylkUl  Navigation  Co.y 
4  Wash.  C.  e.  562 ;  Payler  v.  Homersham,  4  M.  &  S.  423 ; 
Jackson  v.  Stackhouse^  1  Cowen,  122;  Chumley  v.  Webb^  44 
Missouri,  444;  Price  v.  Treaty  29  Nebraska,  536;  St  Louis^ 
Wichita  dec.  Railroad  v.  Davis^  35  Kansas,  464. 

The  appraisement,  the  letter  of  Allen  transmitting  the 
proofs  of  loss  and  the  memorandum  of  the  meeting  of  the 
underwriters'  agents  are  all  corroborative  of  the  testimonj^  of 
the  plaintiffs  that  the  committee  replied  to  Wickham,  when 
he  asked  them  for  a  contribution  for  the  expenses  of  raising 
and  saving  the  vessel,  that  the  companies  were  not  liable  for 
such  expenses,  and  that  they  had  no  authority  whatever  for 
considering  the  claim  for  raising  and  saving  the  steamer.  If 
this  be  true,  it  requires  no  argument  to  show  that  the  claim 
for  salvage  service  was  not  intended  to  be  included  in  the 
receipts. 

There  is  no  doubt  that  when  a  receipt  also  embodies  a  con- 
tract the  rule  applicable  to  contracts  obtains,  and  parol  evi- 
dence is  inadmissible  to  vary  or  contradict  it.     But  the  only 
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clause  in  these  receipts  which  can  possibly  be  claimed  to  par- 
take of  the  nature  of  a  contract  is  that  providing  for  a  cancel- 
lation and  surrender  of  the  policy.  There  was  a  similar 
provision  endorsed  on  the  policies.  These,  however,  were 
inserted  in  pursuance  of  a  clause  in  the  policy  to  the  effect 
that  the  insurance  might  be  terminated  at  any  time,  at  the 
option  of  the  company,  upon  giving  notice  to  the  insured  ; 
and  that  in  such  case  he  should  be  entitled  to  claim  a  ratable 
proportion  of  the  premium  for  the  unexpired  term  for  which 
the  policy  was  to  run.  The  court  instructed  the  jury  correctly 
upon  this  point,  that  if  they  found  that  the  policies  were  sur- 
rendered in  consideration  of  the  unearned  premiums  stated  in 
the  receipts,  endorsed  on  the  policies,  the  surrender  was  no 
defence ;  and  while  it  had  a  tendency  to  show  the  plaintiffs^ 
relinquishment  of  all  their  rights  under  the  policy,  it  was  not 
conclusive,  if  the  jury  found  that  it  was  made  in  consideration 
of  the  unearned  premiums. 

There  was  nothing  in  the  nature  of  a  contract  on  -plaintiffs' 
part  in  the  certificate  of  settlement,  Exhibit  QQ;  it  was  a 
mere  admission  that  the  loss  and  damage  by  fire  had  been 
adjusted  at  a  certain  sum,  and  should  be  construed  in  connec- 
tion with  the  submission  of  December  15,  which  showed  that 
it  did  not  apply  to  any  question  that  might  arise  for  saving^ 
boat  and  cargo. 

The  question  certified  should,  therefore,  be  answered  in  the 

affirmative,  and  as  this  was  the  opinion  of  the  presiding  judge, 

and  the  case  was  submitted  to  the  jury  upon  that  theory,  the 

judgment  of  the  court  below  will  be 

Affirmed,. 

Mr.  Justice  Bradley  and  Mr.  Justice  Gray  did  not  hear 
the  argument  nor  take  part  in  the  decision  of  this  case. 
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LAU  OW  BEW,  Petitioner. 

ORIGINAL.  ^ 

No.  12.    Origlnml.    fiabmitted  Norember  2, 1801.  ~  Decided  November  16, 1891. 

Only  questions  of  gravity  and  importance  should  be  certified  to  this  court 
by  the  Circuit  Courts  of  Appeals,  under  the  provisions  of  the  act  of 
March  8,  1891,  c.  517,  §  6. 

Whether  the  Chinese  restriction  acts,  in  the  light  of  the  treaties  between 
the  United  States  and  China,  apply  to  a  Chinese  merchant,  domiciled  in 
the  United  States,  who  temporarily  leaves  the  country  for  purposes  of 
business  or  pleasure,  animo  revertendi,  is  such  a  question  of  gravity  and 
importance. 

Wan  8hing  v.  United  States,  140  U.  S.  424,  explained. 

The  case  is  stated  in  the  opinion. 

JUr.  J.  Suhley  Aahton  and  Mr.  Thomas  D.  Riordan^  for 
the  petitioner,  submitted  on  their  brief. 

No  one  opposing. 

Mb.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

This  is  an  application,  upon  notice,  for  a  writ  of  certiorari 
requiring  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  certify  to  this  court  for  its  review  and  deter- 
mination the  case  of  Lau  Ow  Bew  v.  The  United  States,  in 
which  a  final  judgment  was  rendered  by  that  court  against 
the  applicant  on  the  7th  of  October,  1891.  The  application 
is  accompanied,  in  accordance  with  subdivision  3  of  Eule  37, 
by  a  certified  copy  of  the  entire  record  of  the  case. 

The  petition  states  that  the  applicant  is  a  person  of  the 
Chinese  race  and  a  natural-born  subject  of  the  Emperor  of 
China,  who  is  now,  and  for  the  past  seventeen  years  has  been, 
a  resident  of  the  United  States  and  of  no  other  country,  having 
his  domicil  in  the  city  of  Portland  and  State  of  Oregon,  where 
during  all  that  time,  he  has  been  a  merchant  engaged  in  the 


584  OCTOBER  TERM,  1891. 

Opinion  of  Uie  Coart 

wholesale  and  importing  business ;  that  on  the  30th  of  Sep- 
tember, 1890,  he  left  the  United  States  on  a  temporary  visit 
to  his  relatives  in  China,  with  the  intention  of  returning  as 
soon  as  possible;  and  that  he  did  return  on  the  steamship 
Oceanic,  which  arrived  at  San  Francisco  on  the  11th  of  Au- 
gust, 1891. 

That  at  the  time  of  his  departure  he  procured  satisfactory 
evidence  of  his  status  in  the  United  States  as  a  merchant, 
undef  the  regulations  in  that  regard  of  the  Treasury  Depart- 
ment, adopted  July  3, 1890,  and  on  his  return  he  presented  his 
proofs  to  the  collector  of  the  port  of  San  Francisco,  who 
acknowledged  their  suflBciency  and  admitted  that  petitioner 
was  entitled  to  the  protection  of  the  treaty  between  the  United 
States  and  China,  concluded  July  28,  1868,  16  Stat.  739,  and 
the  supplemental  treaty  concluded  November  17,  1880,  22 
Stat.  826,  and  the  act  of  Congress  entitled  "  An  act  to  execute 
certain  treaty  stipulations  relating  to  Chinese,"  approved  May 
6,  1882,  22  Stat.  68,  c.  126,  as  amended  July  5, 1884,  23  Stat. 
11 5,.  c.  220;  but  refused  to  permit  petitioner  to  land,  on  the 
sole  ground  that  he  had  failed  and  neglected  to  produce  the 
certificate  of  the  Chinese  government  mentioned  in  section  six 
of  the  aforesaid  act,  as  amended. 

The  petition  further  states  that  thereupon,  on  the  14th  of 
August,  1891,  petitioner  filed  a  petition  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  California 
for  a  writ  of  haheaa  corpus  to  obtain  his  discharge  from  deten- 
tion, alleging,  among  other  things,  that  he  was  a  merchant 
domiciled  as  aforesaid,  and  that  it  was  claimed  by  the  master 
of  the  steamship  that  he  could  not  be  allowed  to  land  under 
the  provisions  of  the  sixth  section  of  the  act  aforesaid  as 
amended;  and  that  the  master  of  the  steamship  produced 
petitioner  before  the  court  on  August  15,  1891,  and  made 
return  to  the  writ  that  he  held  the  petitioner  in  his  custody 
"  by  direction  of  the  customs  authorities  of  the  port  of  San 
Francisco,  California,  under  the  provisions  of  the  Chinese 
restriction  act." 

An  intervention  was  filed  on  behalf  of  the  United  States, 
alleging  that  petitioner  was  lawfully  detained  because  he  had 
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failed  to  produce  to  the  collector  of  customs,  or  to  any  other 
authorized  officer,  the  certificate  of  identification  required  by 
the  act  of  1882  as  amended  by  the  act  of  1884.  The  return  to 
the  writ  and  the  intervention  were  traversed  by  the  petitioner. 

The  case  was  thereupon  heard  and  determined  upon  the 
following  agreed  statement  of  facts : 

"1st.  That  the  said  Lau  Ow  Bew  is  now  on  board  the  SS. 
Oceanic,  which  arrived  in  the  port  of  San  Francisco,  State  of 
California,  on  the  11th  day  of  August,  a.d.  1891,  from  Hong 
Kong,  and  is  detained  and  confined  thereon  by  Captain  Smith, 
the  master  thereof. 

"  2d.  That  the  said  passenger  is  now  and  for  seventeen  years 
last  past  has  been  a  resident  of  the  United  States  and  domi- 
ciled therein. 

"3d.  That  during  all  of  said  time  the  said  passenger  has 
been  engaged  in  the  wholesale  and  importing  mercantile  busi- 
ness in  the  city  of  Portland,  State  of  Oregon,  under  the  firm 
name  and  style  of  Hop  Chong  &  Co. 

"  4th.  That  said  firm  is  worth  $40,000,  and  said  passenger 
has  a  one-fourth  interest  therein,  in  addition  to  other  prop- 
erties. 

"  5th.  That  said  firm  does  a  business  annually  of  $100,000, 
and  pays  annually  to  the  United  States  government  large  suras 
of  money,  amounting  to  many  thousands  of  dollars  as  duties 
upon  imports. 

"6th.  That  on  the  30th  day  of  September,  a.d.  1890,  the 
said  passenger  departed  from  this  country  temporarily  on  a 
visit  to  his  relatives  in  China,  with  the  intention  of  returning 
as  soon  as  possible  to  this  country,  and  returned  to  this  country 
by  the  steamship  Oceanic  on  the  11th  day  of  August,  a.d.  1891. 

"  7th.  That  at  the  time  of  his  departure  he  procured  satis- 
factory evidence  of  his  status  in  this  country  as  a  merchant, 
and  on  his  return  hereto  he  presented  said  proofs  to  the  col- 
lector of  the  port  of  San  Francisco,  but  said  collector,  while 
acknowledging  the  sufficiency  of  said  proofs  and  admitting 
that  the  said  passenger  was  a  merchant  domiciled  herein,  re- 
fused to  permit  the  said  passenger  to  land  on  the  sole  ground 
that  the  said  passenger  failed  and  neglected  to  produce  the 
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certificate  of  the  Chinese  government  mentioned  in  section  6 
of  the  Chinese  Restriction  Act  of  May  6,  1882,  as  amended  by 
the  act  of  Jul V  5,  1884." 

On  the  14th  of  September,  1891,  the  Circuit  Court  rendered 
judgment  that  the  petitioner  be  remanded  to  custody.  An 
opinion  was  filed  by  the  learned  District  Judge  holding  the 
Circuit  Court,  from  which  it  appears  that  the  judgment  in  the 
case  proceeded  upon  the  ground  of  the  controlling  effect  of  the 
decision  of  this  court  in  Wan  Shing  v.  United  States,  140  U.  S. 
424.  From  this  judgment  an  appeal  was  prosecuted  to  the 
Circuit  Court  of  Appeals,  which,  on  the  7th  of  October,  1891, 
declined  to  certify  any  question  of  law  in  the  case  to  this  court 
for  instruction,  and  aflBrmed  the  judgment  of  the  Circuit  Court. 

By  section  five  of  the  act  of  Congress,  entitled,  "  An  act  to 
establish  Circuit  Courts  of  Appeals  and  to  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes,"  approved  March  3,  1891,  26 
Stat.  826,  828,  c.  617,  it  is  provided  that  appeals  or  writs  of 
error  may  be  taken  from  the  District  Courts  or  from  the  exist- 
ing Circuit  Courts  directly  to  this  court  in  certain  specified 
cases,  including  any  case  in  which  the  constitutionality  of  any 
law  of  the  United  States,  or  the  validity  or  construction  of 
any  treaty  made  under  its  authority,  is  drawn  in  question ;  and 
by  section  six,  that  the  Circuit  Courts  of  Appeals  established 
by  the  act  shall  exercise  appellate  jurisdiction  to  review  final 
decisions  in  the  District  and  Circuit  Courts  in  all  other  than 
the  previously  enumerated  cases,  unless  otherwise  provided  by 
law,  and  that  the  judgments  or  decree^  of  the  Circuit  Courts 
of  Appeals  shall  be  final  in  all  cases  in  which  the  jurisdiction 
is  dependent  entirely  upon  the  opposite  parties  to  the  suit  or 
controversy  being  aliens  and  citizens  of  the  United  States  or 
citizens  of  different  States ;  as,  also,  in  all  cases  arising  under 
the  patent  laws,  the  revenue  laws,  and  the  criminal  laws,  and 
in  admiralty  cases;  and  that  the  Circuit  Courts  of  Appeals 
may  at  any  time  certify  to  this  court  any  questions  or  propo- 
sitions of  law  concerning  which  such  court  desires  instruction, 
for  proper  decision,  whereupon  this  court  may  either  give  its 
instruction  on  the  questions  and  propositions  certified  or  may 
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require  the  whole  record  and  cause  to  be  sent  up  for  consider- 
ation, and  thereupon  decide  the  whole  matter  in  controversy 
as  if  it  had  been  brought  here  for  review  by  writ  of  error  or 
appeal.  And  it  is  further  provided  by  that  section  that  any 
case  in  which  the  judgment  of  the  Circuit  Court  of  Appeals  is 
made  final  may  be  required  by  this  court,  by  certiorari  or 
otherwise,  to  be  certified  to  it  for  review  and  determination, 
as  if  it  had  been  brought  here  on  appeal  or  writ  of  error. 

It  is  evident  that  it  is  solely  questions  of  gravity  and  impor- 
tance that  the  Circuit  Courts  of  Appeals  should  certify  to  us 
for  instruction ;  and  that  it  is  only  when  such  questions  are 
involved  that  the  power  of  this  court  to  require  a  case  in  which 
the  judgment  and  decree  of  the  Court  of  Appeals  is  made  final, 
to  be  certified,  can  be  properly  invoked.  The  inquiry  upon 
this  application,  therefore,  is  whether  the  matter  is  of  sufficient 
importance  in  itself,  and  sufficiently  open  to  controversy,  to 
make  it  the  duty  of  this  court  to  issue  the  writ  applied  for  in 
order  that  the  case  may  be  reviewed  and  determined  as  if 
brought  here  on  appeal  or  writ  of  error. 

Assuming,  for  the  purposes  of  the  present  motion,  that  the 
Court  of  Appeals  had  jurisdiction,  it  will  be  perceived  from 
what  has  been  stated  that  the  disposition  of  the  case  involves 
the  application  of  the  Chinese  restriction  acts  to  Chinese  mer- 
chants domiciled  in  the  United  States  who  temporarily  leave 
the  country  for  purposes  of  business  or  pleasure,  animo  rever- 
tendij  in  the  light  of  the  treaties  between  the  government  of 
the  United  States  and  that  of  China. 

By  the  treaty  between  the  United  States  and  China  of  1868, 
all  Chinese  subjects  were  guaranteed  the  right,  without  condi- 
tions or  restrictions,  to  come,  remain  in,  and  leave  the  United 
States,  and  to  enjoy  all  the  privileges,  immunities  and  exemp- 
tions enjoyed  by  the  citizens  of  the  most  favored  nation.  16 
Stat.  740,  Art.  vi.  The  treaty  of  November  17,  1880,  put  no 
limitation  upon  this  right,  so  far  as  Chinese  other  than  laborers 
were  concerned.  22  Stat.  826.  To  what  extent  was  any  limi- 
tation intended  by  the  acts  of  1882  and  1884,  drawn  into  con- 
sideration here,  bearing  in  mind  the  general  rule  that  repeals 
by  implication  are  not  favored  ?    The  sixth  section  of  the  act 


688  OCTOBER  TERM,  1891. 

Opinion  of  the  Court 

of  1882,  as  amended  by  the  act  of  1884,  22  Stat.  58,  23  Stat. 
115,  provided  that  "  every  Chinese  person,  other  than  a  laborer, 
who  may  be  entitled  by  said  treaty  or  this  act  to  come  within 
the  United  States,  and  who  shall  be  about  to  come  to  the 
United  States,  shall  obtain  the  permission  of  and  be  identified 
as  so  entitled,"  in  the  mode  stated,  and  the  certificate  therein 
provided  for  is  made  the  sole  evidence,  as  to  those  to  whom 
the  section  is  applicable,  to  establish  a  right  of  entry  into  the 
United  States.  Manifestly,  the  question  whether  this  section 
should  be  construed,  taken  with  the  treaties,  to  apply  to  Chi- 
nese merchants  already  domiciled  in  the  United  States,  and  to 
whom  no  intention  of  voluntarily  surrendering  that  domicil 
can  be  imputed,  is  one  of  great  gravity  and  importance. 

The  status  of  domicil  in  respect  of  natives  of  one  country 
domiciled  in  another  is  a  matter  of  international  concern,  and 
the  acts  of  Congress  are  to  be  considered,  in  view  of  general 
and  settled  principles  upon  that  subject,  in  arriving  at  a  con- 
clusion as  to  the  operation  upon  the  treaties  with  China,  de- 
signed by  Congress  in  those  enactments.  Was  it  intended  that 
commercial  domicil  should  be  forfeited  by  temporary  absence 
at  the  domicil  of  origin,  and  to  subject  resident  merchants  to 
loss  of  rights  guaranteed  by  treaty  if  they  failed  to  produce 
from  the  domicil  of  origin  that  evidence  which  residence  in 
the  domicil  of  choice  may  have  rendered  it  diflScult,  if  not 
impossible,  to  obtain  ?  We  refrain  from  particular  examina- 
tion of  the  point  involved,  and  refer  to  it  only  so  far  as  neces- 
sary to  indicate  its  importance. 

In  the  case  of  Wan  Shing  v.  United  States,  140  U.  S.  424, 
Wan  Shing  came  to  this  country  at  the  age  of  sixteen,  remained 
two  years,  and  then  returned  to  China,  where  he  passed  seven 
years.  Upon  his  own  evidence  he  appeared  to  be  not  a  mer- 
chant but  a  laborer,  and  not  to  have  gained  a  commercial 
domicil  in  this  country ;  but  if  he  had,  his  departure  at  the  age 
of  eighteen  and  his  absence  for  seven  years,  without  any  ap- 
parent intention  of  returning,  brought  him,  in  our  judgment, 
within  the  category  of  those  required  to  produce  the  certificate 
of  identification  of  the  government  of  his  origin  or  of  which 
he  was  the  subject.     Upon  that  state  of  facts,  the  precise 
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inquiry  arising  on  this  petition  did  not  present  itself  for  defini- 
tive disposition,  and  we  do  not  feel  justified  under  the  circum- 
stances in  declining  to  aflford  the  opportunity  for  its  full 
discussion,  as  now  specifically  pressed  upon  our  attention. 

While,  therefore,  this  branch  of  our  jurisdiction  should  be 
exercised  sparingly  and  with  great  caution,  we  are  of  opinion 
that  the  grounds  of  this  application  are  sufficient  to  call  for 

our  interposition. 

Zet  the  writ  of  certiorari  issue  as  prayed. 


MARSHALL  v.  HOLMES. 

ERROR   TO   THE  OOURT  OF  APPEALS  FOR  THE  6EOOM)  CIRCUIT  OF  THE 

STATE  OF  LOUISIANA. 

No.  28.    Argued  April  6,  7, 1801  —  Decided  Novenrber  0, 1891. 

Numerous  Judgments  at  law  were  rendered  in  the  state  court  in  favor  of 
the  same  party,  against  the  same  defendant;  in  each  case,  the  judgment 
was  for  less  than  five  hundred  dollars,  but  the  aggregate  of  all  the  judg- 
ments was  over  three  thousand  dollars.  After  the  close  of  the  term,  the 
defendant  against  whom  the  judgments  were  rendered,  filed  a  petition  in 
the  same  court  for  the  annulment  of  the  judgments  upon  the  ground 
that,  without  negligence,  laches  or  other  fault  upon  the  part  of  the  peti- 
tioner, they  had  been  fraudulently  obtained.  Subsequently  the  petitioner 
filed  a  proper  petition  and  bond  for  the  removal  of  the  case  into  the  Cir- 
cuit Court  of  the  United  States.  The  application  was  refused  and  the 
state  court  proceeded  to  final  judgment.  Held, 

(1)  Upon  the  filing  of  a  proper  petition  and  bond  for  the  removal  of  a 

cause  pending  in  a  state  court,  such  cause,  if  removable  under  the 
act  of  Congress,  is,  in  law,  removed  so  as  to  be  docketed  in  the 
Circuit  Court  of  the  United  States,  notwithstanding  the  state 
court  may  refuse  to  recognize  the  right  of  removal; 

(2)  As  ail  the  judgments  in  law  were  held  in  the  same  right  and  against 

the  same  parties,  and  as  their  validity  depended  upon  the  same 
facts,  the  defendant  therein,  in  order  to  avoid  a  multiplicity  of 
actions,  and  the  vexation  and  costs  arising  from  numerous  execu- 
tions and  levies,  was  entitled  to  bring  one  suit  for  a  final  decree 
determining  the. matter  in  dispute  that  was  common  to  all  the  par- 
ties ;  and  as,  under  the  rules  of  equity,  such  a  suit  could  be  brought 
in  a  court  of  the  United  States,  the  aggregate  amount  of  all  the 
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judgments  sought  to  be  annulled  was  the  value  of  the  matter  in 
dispute;  consequently,  the  cause  was  removable  so  far  as  the 
amount  involved  was  concerned ; 

(3)  A  Circuit  Court  of  the  United  States  in  the  exercise  of  its  equity 

powers,  and  where  diverse  citizenship  gives  jurisdiction  over  the 
parties,  may  deprive  a  party  of  the  benefit  of  a  judgment  fraudu- 
lently obtained  by  him  in  a  state  court,  if  the  circumstances  are 
such  as  would  authorize  relief  by  a  Federal  court  if  the  judgment 
had  been  rendered  by  it  and  not  by  a  state  court,  as  a  decree  to 
that  effect  does  not  operate  upon  the  state  court,  but  upon  the 
party. 

(4)  Where  a  suit  in  equity  is,  in  its  general  nature,  one  of  whicl\  a  Cir- 

cuit Court  of  the  United  States  may  rightfully  take  cognizance, 
upon  removal,  it  is  not  for  a  state  court  to  disregard  the  right  of 
removal  upon  the  ground  simply  that  the  averments  of  the  petition 
or  bill  in  equity  are  insufficient  or  too  vague  to  justify  a  court  of 
equity  in  granting  the  relief  asked.    It  is  for  the  Federal  court, 
after  the  cause  is  docketed  there,  and  upon  final  hearing,  to  deter- 
mine whether,  under  the  allegations  and  proof,  a  case  is  made 
which  entitles  the  plaintiff  to  the  relief  asked. 
Barrow  v.  Hunton,  99  U.  S.  80;  Johnson  v.   Waters,  111  U.  S.  640;  and 
Arrowsmith  v.  Gleason,  129  U.  S.  86,  distinguished  from  Nougue  v.  Clapp, 
101  U.  S.  661,  and  Graham  v.   Boston,  Hartford  <fi  Erie  Railroad,  118 
U.  S.  161. 

The  court  stated  the  case  as  follows : 

On  the  20th  day  of  April,  1885,  the  plaintiff  in  error,  Mrs. 
Sarah  E.  Marshall,  a  citizen  of  New  York,  filed  in  the  Eighth 
District  Court  for  the  Parish  of  Madison,  Louisiana,  a  petition 
for  injunction,  representing  that  David  Mayer,  one  of  the 
defendants  in  error,  had  then  recently  obtained,  in  a  suit  in 
that  court,  a  judgment  against  her  for  the  sum  of  $127.50 ; 
that  in  pursuance  of  an  agreement  that  judgment  in  one  suit 
should  be  decisive  of  other  suits,  in  the, same  court,  between 
the  same  parties  and  relating  to  the  same  subject  matter, 
judgments  had  been  entered  against  her,  in  his  favor,  in  other 
actions,  twenty-three  in  number,  for  sums  aggregating  $3089.31. 
Each  judgment  was  for  less  than  $500. 

The  petition  alleges  that  all  the  judgments  were  obtained 
on  false  testimony  and  forged  documents,  and  that  equity 
and  good  conscience  required  that  they  be  annulled  and 
avoided  for  the  following  reasons : 
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"  That  your  petitioner,  as  usufructuary  of  the  plantation 
Cabin  Teele,  in  your  said  parish,  employed  one  Elijah  Boyd 
as  an  agent  on  the  said  plantation  to  collect  the  rents  and 
ship  the  cotton  received  ;  that  the  said  Boyd  died  in  the  year 
1884,  and  that  said  Mayer,  pretending  to  have  a  contract  with 
said  Boyd,  by  which  your  petitioner  was  bound  to  him  as  a 
furnisher  of  supplies  in  solido  with  the  several  defendants 
named  in  the  suits  hereinbefore  mentioned,  brought  said  suits 
and  made  petitioner  a  party  defendant  thereto ;  that  petitioner 
answered  in  the  several  suits  that  said  Boyd,  if  he  made  any 
such  contract  as  alleged,  had  no  power,  right  or  authority  to 
do  so ;  that  a  trial  was  had  of  the  suit  Ko.  607,  and  the  said 
Mayer  introduced  evidence  of  the  existence  of  a  letter  from 
your  petitioner  to  the  said  Boyd  authorizing  him,  the  said 
Boyd,  to  make  a  contract  by  which  her  lien  as  lessor  on  the 
crops  produced  by  the  several  defendants  and  other  tenants 
on  said  plantation  should  be  waived  in  favor  of  the  said 
Mayer  or  of  others  as  furnishers  of  supplies  to  said  tenants ; 
that  upon  such  evidence  so  offered,  and  of  the  existence  of 
which  petitioner  could  not  possibly  be  aware  and  of  which  she 
had  no  knowledge  until  subsequent  to  the  trial,  judgment  was 
rendered  against  her  in  said  suit  and  in  the  several  other  suits 
mentioned.  Your  petitioner  shows  that  the  said  Boyd,  who 
was  an  agent,  with  only  a  general  power  of  administration, 
had  no  authority  to  bind  her  or  to  waive  her  lien  as  lessor  in 
order  to  procure  supplies  for  the  several  defendants  and  other 
tenants,  and  that  the  pretended  letter  authorizing  him  to 
make  such  contract,  if  it  ever  had  an  existence,  which  peti- 
tioner denies,  was  a  false  and  forged  document,  not  written 
and  not  signed  by  her ;  that  your  petitioner  has  never  author- 
ized the  said  Boyd  or  any  other  person  whatsoever  to  waive 
her  lien  as  lessor  in  favor  of  the  said  Mayer  or  any  other 
furnisher  of  supplies,  and  has  never  written  the  pretended 
letter  or  any  other  letter  to  the  said  Boyd  or  to  any  other 
person  whatsoever  containing  such  authority ;  that,  to  the 
contrary,  as  soon  as  she  was  informed  after  the  death  of  said 
Boyd  that  he  had  made  sucli  pretended  contract  and  other 
contracts  by  which  it  was  sought  to  bind  her,  she  instructed 
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her  agents  and  attorneys  to  take  immediate  steps  to  disavow 
the  authority  of  said  Boyd  to  make  such  contracts ;  that  the 
testimony  of  said  Mayer  as  to  the  existence  of  said  pretended 
letter  is  false  and  in  pursuance  of  a  conspiracy  to  defraud 
petitioner,  or  that  said  pretended  letter,  if  it  ever  had  an 
existence,  is  a  false  and  forged  document ;  that  this  testimony 
and  much  more  testimony  necessary  to  establish  the  falsity  of 
said  evidence  upon  which  said  judgments  were  obtained  and 
the  forgery  of  said  pretended  letter  to  said  Boyd  was  unknown 
to  petitioner  at  the  time  of  the  trial  and  could  not  have  been 
known  to  or  anticipated  by  her,  and  has  been  discovered  by 
her  since  the  rendition  of  said  judgments  in  said  suit  and  since 
the  lapse  of  the  legal  delays  within  which  a  motion  could  be 
made  for  a  new  trial,  and  that  there  has  been  no  laches  on 
her  part  in  failing  to  show  the  falsity  of  such  evidence  and 
the  forgery  of  such  pretended  letter  on  the  trial  of  the  cause." 

Such  was  the  case  made  in  the  petition.  The  relief  asked 
was  an  injunction  against  Mayer  and  the  defendant  in  error. 
Holmes,  sheriff  of  the  parish,  restraining  them  from  executing 
the  above  judgments  or  any  of  them  ;  that  Mayer  be  cited  to 
answer  the  petitioner's  demand;  that  the  judgments  be  an- 
nulled and  avoided  as  obtained  upon  false  testimony  and  forged 
documents  ;  and  that  the  petitioner  have  general  and  equitable 
relief. 

A  writ  of  injunction  was  issued  as  prayed  for ;  and  upon 
a  supplemental  petition,  showing  Mayer  to  be  a  non-resident 
of  Louisiana,  a  curator  ad  hoc  was  appointed  to  represent  him. 

Mayer  appeared  and  filed  exceptions  and  pleas  of  estoppel 
and  res  adjudicata. 

Subsequently,  June  5,  1885,  Mrs.  Marshall  filed  a  petition, 
accompanied  by  a  proper  bond,  for  the  removal  of  her  suit 
into  the  Circuit  Court  of  the  United  States,  upon  the  grounds 
that  she  was  a  citizen  of  New  York,  and  the  defendants  re- 
spectively were  citizens  of  Mississippi  and  Louisiana ;  that  the 
controversy  was  wholly  between  citizens  of  different  States ; 
and  that  it  could  be  fully  tried  and  determined  between  them. 
The  court  made  an  order  refusing  the  application  for  removal. 
The  pleas  were  referred  to  the  merits,  and  ordered  to  stand  as 
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an  answer.  Mayer  answered,  reiterating  the  allegations  of 
the  pleas  previously  filed  by  him,  excepting  to  the  petition  as 
not  disclosing  any  cause  of  action,  denying  each  averment  of 
the  petition  not  admitted  in  the  pleas,  and  praying  that  the 
plaintifiTs  demand  be  rejected. 

Upon  the  trial  of  the  case  judgment  was  rendered,  dissolving 
the  injunction,  and  authorizing  Mayer  to  execute  the  judg- 
ments enjoined.  Judgment  was  also  rendered  in  his  favor, 
on  the  injunction  bond,  for  ten  per  cent  on  the  amounts 
enjoined  (special  damages  as  attorney's  fees)  and  for  twenty 
per  cent  on  such  amounts  as  general  damages.  An  appeal  by 
the  plaintiff  to  the  Supreme  Court  of- Louisiana  was  dismissed 
for  want  of  jurisdiction  in  that  court  to  review  the  judgment. 
It  was  held  that  the  appeal  should  have  gone  to  the  proper 
State  Court  of  Appeals.  39  La.  Ann.  313.  Thereupon,  an 
appeal  was  prosecuted  to  the  Court  of  Appeals  for  the  Second 
Circuit  of  the  State  of  Louisiana,  where  the  original  judgment, 
after  being  amended  by  reducing  the  general  damages  to  ten 
per  cent,  was  affirmed.  From  that  judgment  Mrs.  Marshall 
prosecuted  the  present  writ  of  error. 

Mr,  A.  Q.  Kedshey  for  plaintiff  in  error.  Mr.  WJieder  H. 
Peckham  filed  a  brief  for  same, 

Mr.  Charles  H.  Boatner  for  defendants  in  error. 

First  The  amount  involved  was  not  sufficient  to  justify 
the  removal  of  the  cause,  and  the  Circuit  Court  properly  de- 
nied it. 

Complainant  has,  according  to  the  allegations  of  her  bill, 
twenty-three  causes  of  action,  but  no  one  of  them  involves  a 
value  of  as  much  as  five  hundred  dollars. 

The  causes  of  action  which  she  sets  forth  are  not  contra- 
dictory, and,  therefore,  under  the  laws  of  Louisiana,  may  be 
emulated  or  joined  in  the  same  suit,  but  for  jurisdictional  pur- 
poses each  distinct  cause  of  action  must  stand  for  itself.  Thus, 
while  one  may  in  the  same  suit  assert  the  ownership  of  a 
horse  and  also  claim  that  defendant  owes  a  sum  of  money, 
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the- value  of  the  horse  cannot  be  added  to  the  sum  of  money 
to  make  either  original  or  appellate  jurisdiction. 

The  supreme  court  of  Louisiana  very  tersely  says:  "Com- 
mon sense  and  logic  alike  point  to  the  rule  that  a  cause  not 
appealable  m  amount  to  this  court  for  the  review  of  the  judg- 
ment rendered  therein  cannot  be  made  appealable  here  to 
review  the  judgment  rendered  in  action  of  nullity  in  the  same 
cause."  Marshall  v.  Ilohnes,  39  La.  Ann.  313,  315.  The  same 
principle  applies  in  questions  of  removal. 

Second.  The  removal  should  not  have  been  allowed,"  be- 
cause the  complainant  practically  seeks  to  have  the  Federal 
court  review  the  judgment  of  the  state  court  in  causes  which 
were  exclusively  within  the  jurisdiction  of  the  state  court  and 
which  that  court  has  finally  decided. 

In  Barrow  v.  Sunton,  99  U.  S.  80,  85,  the  court  says: 
"The  character  of  the  cases  themselves  is  always  open  to 
examination  for  the  purpose  of  determining  whether,  ratione 
matertm^  the  courts  of  the  United  States  are  incompetent  to 
take  jurisdiction  thereof." 

An  examination  of  the  case  under  consideration  shows  that 
David  Mayer  instituted  twenty-three  suits  against  as  many 
tenants  on  complainant's  plantation.  She  was  made  a  party 
defendant  in  each  case  and  judgment  prayed  against  her  for 
the  amount  due  by  her  codefendant.  One  of  these  cases  was 
selected  as  a  test  case  and  tried,  the  plaintiff  introducing  all 
the  evidence  on  which  he  relied  to  prove  that  Mrs.  Marshall 
had  authorized  her  agent  to  make  contracts  with  persons  fur- 
nishing her  tenants  necessary  supplies,  by  which  she  waived 
in  their  favor  her  superior  lien  as  lessor. 

The  state  court  has,  therefore,  in  each  of  these  cases,  con- 
sidered Mrs.  Marshall's  denial  of  authority  and  decided  against 
her.  She  now  seeks,  by  cumulating  twenty-three  distinct 
demands  in  one  suit,  to  have  this  court  review  the  judgments 
which  have  been  rendered  against  her.  This  cannot  be  done. 
NouguS  V.  Clapp^  101  U.  S.  551  ;  Graham  v.  Boston^  Harifoi'd 
<&  Erie  Railroad,  118  U.  S.  161. 

Mr.  Justice  Harlan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 
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After  the  filing  of  the  petition  for  removal,  accompanied 
by  a  sufficient  bond,  and  alleging  that  the  controversy  was 
wholly  between  citizens  of  different  States,  the  state  court 
was  without  authority  to  proceed  further  if  the  suit,  in  its 
nature,  is  one  of  which  the  Circuit  Court  of  the  United  States 
could  rightfully  take  jurisdiction.  If,  under  the  act  of  Con- 
gress, the  cause  was  removable,  then,  upon  the  filing  of  the 
above  petition  and  bond,  it  was  in  law  removed  so  as  to  be 
docketed  in  that  court,  notwithstanding  the  order  of  the  state 
cdUrt  refusing  to  recognize  the  right  of  removal.  Steamr 
ship  Co.  V.  Tugman^  106  U.  S.  118,  122;  St,  Paul  cfe  Chicago 
Railway  v.  McLean^  108  U.  S.  212,  216;  Stone  v.  South  Caro- 
lina^ 117  U.  S.  430 ;  Crehore  v.  Ohio  cfe  Miss.  Railway^  131 
U.  S.  240. 

Is  the  right  of  removal  affected  by  the  fact  that  no  one 
of  the  judgments  against  the  plaintiff  in  error  exceeded  the 
amount  —  five  hundred  dollars  exclusive  of  costs — limited, 
by  the  act  of  1875,  for  the  jurisdiction,  whether  original  or 
upon  removal,  of  a  Circuit  Court  of  the  United  States,  in 
suits  between  citizens  of  different  States?  We  think  not. 
The  judgments  aggregate  more  than  three  thousand  dollars. 
They  are  all  held  by  Mayer,  and  are  all  against  Mrs.  Mar- 
shall. Their  validity  depends  upon  the  same  facts.  If  she  is 
entitled  to  relief  against  one  of  the  judgments,  she  is  entitled 
to  relief  against  all  of  them.  The  cases  in  which  they  were 
rendered  were,  in  effect,  tried  as  one  case,  so  far  as  she  and 
Mayer  were  concerned;  for  the  parties  stipulated  that  the 
result  in  each  one  not  tried  should  depend  upon  the  result  in 
the  one  tried.  As  all  the  cases  not  tried  went  to  judgment 
in  accordance  with  the  result  in  the  one  tried ;  as  the  property 
of  Mrs.  Marshall  was  liable  to  be  taken  in  execution  on  all 
the  judgments;  as  the  judgments  were  held  in  the  same 
right;  and  as  their  validity  depended  upon  the  same  facts, 
she  was  entitled,  in  order  to  avoid  a  multiplicity  of  actions, 
and  to  protect  herself  against  the  vexation  and  cost  that 
would  come  from  numerous  executions  and  levies,  to  bring 
one  suit  for  a  decree  finally  determining  the  matter  in  dispute 
in  all  the  cases.     And  as,  under  the  rules  of  equity  obtaining 
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in  the  courts  of  the  United  States,  such  a  suit  could  be 
brought,  the  aggregate  amount  of  all  the  judgments  against 
which  she  sought  protection,  upon  grounds  common  to  all  the 
actions,  is  to  be  deemed,  under  the  act  of  Congress,  the  value 
of  the  matter  here  in  dispute. 

According  to  the  averments  of  the  original  petition  for  in- 
junction filed  in  the  state  court  —  which  averments  must  be 
taken  to  be  true  in  determining  the  removability  of  the  suit 
—  the  judgments  in  question  would  not  have  been  rendered 
against  Mrs.  Marshall  but  for  the  use  in  evidence  of  the  letter 
alleged  to  be  forged.  The  case  evidently  intended  to  be  pre- 
sented by  the  petition  is  one  where,  without  negligence, 
laches  or  other  fault  upon  the  part  of  petitioner,  Mayer  has 
fraudulently  obtained  judgments  which  he  seeks,  against  con- 
science, to  enforce  by  execution.  While,  as  a  general  rule,  a 
defence  cannot  be  set  up  in  equity  which  has  been  fully  and 
fairly  tried  at  law,  and  although,  in  view  of  the  large  powers 
now  exercised  by  courts  of  law  over  their  judgments,  a  court 
of  the  United  States,  sitting  in  equity,  will  not  assume  to 
control  such  judgments  for  the  purpose  simply  of  giving  a 
new  trial,  it  is  the  settled  doctrine  that  "any  fact  which 
clearly  proves  it  to  be  against  conscience  to  execute  a  judg- 
ment, and  of  which  the  injured  party  could  not  have  availed 
himself  in  a  court  of  law,  or  of  which  he  might  have  availed 
himself  at  law,  but  was  prevented  by  fraud  or  accident,  un- 
mixed with  any  fault  or  negligence  in  himself  or  his  agents, 
will  justify  an  application  to  a  court  of  chancery."  Marine 
Ins.  Co.  V.  Hodgson^  7  Cranch,  332,  336;  Hendrickaon  v. 
HincUey,  17  How.  443,  445 ;  Grim  v.  Handley,  94  U.  S.  652,  * 
653 ;  Metcalf  v.  Williams,  104  U.  S.  93,  96 ;  Emhry  v.  Palmer, 
107  U.  S.  3,  11 ;  Knox  Cotmty  v.  JIarshman,  133  U.  S.  152, 
154;  2  Story's  Eq.  Jur.  §§  887,  1574;  Floyd  v.  Jayne,  6 
Johns.  Oh.  479,  482.  See  also  United  States  v.  Throckmorton, 
98  U.  S.  61,  65. 

But  it  is  contended  that  it  was  not  competent  for  the  Circuit 
Court  of  the  United  States,  by  any  form  of  decree,  to  deprive 
Mayer  of  the  benefit  of  the  judgments  at  law ;  and  that  Mrs. 
Marshall  could  obtain  the  relief  asked  only  in  the  court  in 
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which  the  judgments  at  law  were  rendered.  Is  it  true  that  a 
Circuit  Court  of  the  United  States,  in  the  exercise  of  its  equity 
powers,  and  where  diverse  citizenship  gives  jurisdiction  over 
the  parties,  may  not,  in  any  case,  deprive  a  party  of  the  benefit 
of  a  judgment  fraudulently  obtained  by  him  in  a  state  court, 
the  circumstances  being  such  as  would  authorize  relief  by  the 
Federal  court,  if  the  judgment  had  been  rendered  by  it  and 
not  by  a  state  court  ? 

A  leading  case  upon  this  subject  is  Ba/rrow  v.  Hunton^  99 
U.'S.  80,  82,  83,  85.  That  was  a  suit  in  one  of  the  courts  of 
Louisiana  to  annul  a  judgment  rendered  in  a  court  of  that 
State,  upon  the  ground  that  it  was  founded  upon  a  default 
taken,  without  lawful  service  of  the  petition  and  a  citation, 
and  because,  prior  to  the  judgment,  the  party  seeking  to  have 
it  set  aside  had  been  adjudged  a  bankrupt.  The  case  was  re- 
moved to  the  Circuit  Court  of  the  United  States,  and  was  sub- 
sequently remanded  to  the  state  court.  This  court  held  that 
the  jurisdiction  of  the  Circuit  Court  depended  upon  the  question 
whether  the  action  to  annul  the  judgment  was  or  was  not  in 
its  nature  a  separate  suit,  or  only  a  supplementary  proceeding 
so  connected  with  the  original  suit  as  to  form  an  incident  to 
it,  and  to  be  substantially  a  continuation  of  it.  It  said :  "  If 
the  proceeding  is  merely  tantamount  to  the  common-law 
practice  of  moving  to  set  aside  a  judgment  for  irregularity, 
or  to  a  writ  of  errdr,  or  to  a  bill  of  review  or  an  appeal,  it 
would  belong  to  the  latter  category,  and  the  United  States 
courts  could  not  properly  entertain  jurisdiction  of  the  case. 
Otherwise,  the  Circuit  Courts  of  the  United  States  would 
become  invested  with  power  to  control  the  proceedings  in  the 
state  courts,  or  would  have  appellate  jurisdiction  over  them 
in  all  cases  where  the  parties  are  citizens  of  different  States. 
Such  a  result  would  be  totally  inadmissible.  On  the  other 
hand,  if  the  proceedings  are  tantamount  to  a  bill  in  equity  to 
set  aside  a  decree  for  fraud  in  the  obtaining  thereof,  then  they 
constitute  an  original  and  independent  proceeding,  and  accord- 
ing to  the  doctrine  laid  down  in  Gaines  v.  Fuentes^  92  U.  S. 
10,  the  case  might  be  within  the  cognizance  of  the  Federal 
courts.     The  distinction  between  the  two  classes  of  cases  may 
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be  somewhat  nice,  but  it  may  be  affirmed  to  exist.  In  the  one 
class,  there  would  be  a  mere  revision  of  errors  and  irregulari- 
ties, or  of  the  legality  and  correctness  of  the  judgments  and 
decrees  of  the  state  courts ;  and  in  the  other  class,  the  inves- 
tigation of  a  new  case,  arising  upon  new  facts,  although  having 
relation  to  the  validity  of  an  actual  judgment  or  decree,  or  of 
the  party's  right  to  claim  any  benefit  by  reason  thereof." 

Referring  to  the  provisions  of  the  Louisiana  Code  of  Prac- 
tice authorizing  an  action  to  annul  a  judgment  obtained 
through  fraud,  bribery,  forgery  of  documents,  etc.,  the  court 
said  that  it  was  not  disposed  to  allow  the  fact  that,  by  the 
local  law,  an  action  of  nullity  could  only  be  brought  in  the 
court  rendering  the  judgment,  or  in  the  court  to  which  the 
judgment  was  taken  by  appeal,  to  operate  so  far  as  to  make  it 
an  invariable  criterion  of  the  want  of  jurisdiction  in  the  courts 
of  the  United  States.  "  If,"  the  court  said,  "  the  state  legis- 
latures could,  by  investing  certain  courts  with  exclusive  juris- 
diction over  certain  subjects,  deprive  the  Federal  courts  of  all 
jurisdiction,  they  might  seriously  interfere  with  the  right  of 
the  citizen  to  resort  to  those  courts.  The  character  of  the  cases 
themselves  is  always  open  to  examination  for  the  purpose  of 
determining  whether,  ratione  matericB,  the  courts  of  the  United 
States  are  incompetent  to  take  jurisdiction  thereof.  State 
rules  on  the  subject  cannot  deprive  them  of  it."  As  that 
proceeding  was  equivalent  in  common-law  practice  to  a  motion 
to  set  aside  the  judgment  for  irregularity,  or  to  a  writ  of  error 
coram  vobu^  and  as  the  cause  of  nullity  related  to  form  only, 
the  case  was  held  not  to  be  cognizable  in  the  courts  of  the 
United  States. 

The  rules  laid  down  in  Ba/rrow  v.  Hunion  were  applied  in 
Johnson  V.  Water s^  111  U.  S.  640,  667,  and  Arrowsmith  v. 
Gleason^  129  U.  S.  86,  101.  In  Johnson  v.  Waters^  this  court 
upheld  the  jurisdiction  of  the  Circuit  Court  of  the  United 
States,  by  a  decree  in  an  original  suit,  to  deprive  parties  of  the 
benefit  of  certain  fraudulent  sales  made  under  the  orders  of  a 
Probate  Court  of  Ix)uisiana,  which  court,  by  the  law  of  that 
State,  had  exclusive  jurisdiction  of  the  subject  matter  of  the 
proceedings  out  of  which  the  sales  arose.     After  observing 
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that  the  Court  of  Chancery  is  always  open  to  hear  complaints 
against  fraud,  whether  committed  in  pais  or  in  or  by  means  of 
judicial  proceedings,  the  court  said :  "In  such  cases,  the  court 
does  not  act  as  a  court  of  review,  nor  does  it  inquire  into  any 
irregularities  or  errors  of  proceeding  in  another  court ;  but  it 
will  scrutinize  the  conduct  of  the  parties,  and,  if  it  finds  that 
they  have  been  guilty  of  fraud  in  obtaining  a  judgment  or 
decree,  it  will  deprive  them  of  the  benefit  of  it,  and  of  any  in- 
equitable advantage  which  they  have  derived  under  it."  In 
Arrowsmith  v.  Gleason^  the  grounds  of  the  jurisdiction  of  the 
Circuit  Court  of  the  United  States  to  entertain  an  original  suit 
—  the  parties  being  citizens  of  different  States — to  set  aside  a 
sale  of  lands  fraudulently  made  by  the  guardian  of  an  infant, 
under  authority  derived  from  a  Probate  Court,  are  thus  stated : 
"These  principles  control  the  present  case,  which,  although 
involving  rights  arising  under  judicial  proceedings  in  another 
jurisdiction,  is  an  original,  independent  suit  for  equitable  relief 
between  the  parties ;  such  relief  being  grounded  upon  a  new 
state  of  facts,  disclosing  not  only  imposition  upon  a  court  of 
justice  in  procuring  from  it  authority  to  sell  an  infant's  lands 
when  there  was  no  necessity  therefor,  but  actual  fraud  in  the 
exercise,  from  time  to  time,  of  the  authority  so  obtained.  As 
the  case  is  within  the  equity  jurisdiction  of  the  Circuit  Court, 
as  defined  by  the  Constitution  and  laws  of  the  United  States, 
that  court  may,  by  its  decree,  lay  hold  of  the  parties,  and 
compel  them  to  do  what  according  to  the  principles  of  equity 
they  ought  to  do,  thereby  securing  and  establishing  the  rights 
of  which  the  plaintiff  is  alleged  to  have  been  deprived  by 
fraud  and  collusion." 

.  These  authorities  would  seem  to  place  beyond  question  the 
jurisdiction  of  the  Circuit  Court  to  take  cognizance  of  the 
present  suit,  which  is  none  the  less  an  original,  independent 
suit,  because  it  relates  to  judgments  obtained  in  the  court  of 
another  jurisdiction.  While  it  cannot  require  the  state  court 
itself  to  set  aside  or  vacate  the  judgments  in  question,  it  may, 
as  between  the  parties  before  it,  if  the  facts  justify  such  re- 
lief, adjudge  that  Mayer  shall  not  enjoy  the  inequitable  ad- 
vantage obtained  by  his  judgments.    A  decree  to  that  effect 
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would  operate  directly  upon  him,  and  would  not  contravene 
that  provision  of  the  statute  prohibiting  a  court  of  the  United 
States  from  granting  a  writ  of  injunction  to  stay  proceedings 
in  a  state  court.  It  would  simply  take  from  him  the  benefit 
of  judgments  obtained  by  fraud. 

It  was  contended  at  the  bar  that  the  cases  of  Nougue  v. 
Clapp^  101  IT.  S.  551,  and  Graham  v.  Boston^  Hartford  &  Erie 
Railroad^  118  U.  S.  161,  177,  announce  a  dilferent  rule.  We 
do  not  understand  those  cases  to  proceed  upon  any  ground 
inconsistent  with  the  principles  announced  in  the  cases  above 
cited.  It  is  true  that  in  Nougue  v.  Clapp  the  Circuit  Court 
of  the  United  States  was  asked  to  set  aside  a  decree  of  a  state 
court,  as  well  as  a  sale  had  under  it,  upon  the  ground  that 
the  decree  was  obtained  and  the  sale  conducted  pursuant  to 
a  fraudulent  conspiracy,  to  which  the  person  obtaining  the 
decree,  and  who  became  the  purchaser  at  the  sale,  was  a  party. 
Here  the  resemblance  between  that  case  and  the  one  before 
us  ends ;  for  in  Nougue  v.  Clapp  it  did  not  appear,  nor  was  it 
alleged,  that  the  facts  constituting  the  fraud  were  not,  before 
the  rendition  of  the  decree,  within  the  knowledge  of  the  party 
seeking  its  annulment,  or  could  not  have  been  discovered  in 
time  to  bring  them  in  some  appropriate  mode  to  the  attention 
of  the  court  while  the  decree  was  within  its  control.  For 
aught  that  appears,  that  suit  was  brought  simply  to  obtain  a 
rehearing  in  the  Circuit  Court  of  the  United  States,  sitting  in 
equity,  of  issues  that  were,  or,  by  proper  diligence,  could  have 
been,  fully  determined  in  the  suit  at  law  in  the  state  court. 
The  relief  there  asked  could  not  have  been  granted  consist- 
ently with  the  rule  that  equity  will  not  interfere  with  a  judg- 
ment at  law,  even  where  the  party  has  an  equitable  defence,  • 
if  he  could,  by  the  exercise  of  diligence,  have  availed  himself 
of  that  defence  in  the  action  at  law  to  which  he  was  a  party. 
This  requirement  of  diligence  is,  as  it  ought  to  be,  enforced 
with  strictness. 

The  case  of  Graham  v.  Boston,  Hartford  <&  Erie  Railroad 
does  not  differ  in  principle  from  Nougue  v.  Clapp, 

The  case  before  us  is  unlike  the  two  last  cited.     While  the 
court,  upon  final  hearing,  would  not  permit  Mrs.  Marshall, 
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being  a  party  to  the  actions  at  law,  to  plead  ignorance  of  the 
evidence  introduced  at  the  trial,  it  might  be  that  relief  could 
be  granted  by  reason  of  the  fact,  distinctly  alleged,  that  some 
of  the  necessary  proof  establishing  the  forgery  of  the  letter 
was  discovered  after  the  judgments  at  law  were  rendered,  and 
after  the  legal  delays  within  which  new  trials  could  have  been 
obtained,  and  could  not  have  been  discovered  by  her  sooner. 
It  was  not,  however,  for  the  state  court  to  disregard  the  right 
of  removal  upon  the  ground  simply  that  the  averments  of  the 
petition  were  insufficient  or  too  vague  to  justify  a  court  of 
equity  in  grantihg  the  relief  asked.  The  suit  being,  in  its 
general  nature,  one  of  which  the  Circuit  Court  of  the  United 
States  could  rightfully  take  cognizance,  it  was  for  that  court, 
after  the  cause  was  docketed  there,  and  upon  final  hearing, 
to  determine  whether,  under  the  allegations  and  proof,  a  case 
was  made  which,  according  to  the  established  principles  of 
equity,  entitled  Mrs.  Marshall  to  protection  against  the  judg- 
ments alleged  to  have  been  fraudulently  obtained. 

For  the  reasons  stated,  we  are  of  opinion  that  this  suit  was 
removable  from  the  state  court;  and  that  the  court  below 
should  have  reversed  the  judgment  of  the  Eighth  District  Court  * 
in  and  for  the  Parish  of  Madison,  and  remanded  the  cause  to 
the  latter  court  with  direction  to  set  aside  all  orders  made  after 
the  filing  of  the  petition  and  bond  for  the  removal  of  the  suit 
into  the  Circuit  Court  of  the  United  States,  and  to  proceed  no 
further  in  it. 

Thejvdgvient  is  reversed^  and  the  cause  remanded  for  such 
proceedings  as  are  consistent  with  this  opinion. 


602  OCTOBER  TEEM,  189L 

Statement  of  the  Case. 


JOHNSON  V,   ST.  LOUIS,  IKON  MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANY. 

ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN 
RAILWAY  COMPANY  v.  JOHNSON. 

APPBALfl   FROM  THE  DISTRICT  COURT    OF  THE    UNITED  STATES  FOB 

THE   EASTERN  DISTRICT  OF  ARKANSAS. 

Noa.  00,  71.    Argaed  October  30, 1891.  —  Decided  NoTember  16, 1891. 

Under  a  written  contract  J.  was  to  build  a  road  for  a  railroad  company  for 
929,000,  and  to  have  possession  of  the  road  and  run  and  use  it  till  he  should 
be  paid.  He  completed  the  road,  but  was  not  paid,  and,  while  in  posses^- 
sion,  was  forcibly  ejected  by  the  company.  In  an  action  against  it  for 
forcible  entry  and  detainer  he  had  judgment.  Meantime,  another  com- 
pany purchased  the  road,  but  before  that,  by  a  written  agreement 
between  J.  and  the  first  company,  the  amount  due  him  under  the  contract 
was  fixed  at  $25,000.  The  judgment  was  affirmed  by  this  court,  but 
before  any  judgment  was  entered  on  its  mandate,  the  second  company 
tendered  to  J.  the  $25,000  and  interest,  which  he  refused,  and  it  then  filed 
a  bill  in  equity,  for  a  perpetual  injunction  against  J.  from  taking  pos- 
session of  the  road,  and  obtained  an  order  for  a  temporary  injunction, 
on  paying  the  money  tendered,  into  a  depository  of  the  court,  to  its 
credit,  with  the  right  to  J.  to  receive  the  money  when  he  pleased.  J.  de- 
fended the  suit  on  the  ground  that  the  agreement  as  to  the  $25,000  was 
conditional  and  temporary  and  that  the  condition  had  not  been  fulfilled. 
The  court  decreed  that  on  the  plaintiff^s  paying  into  court  the  costs  of  the 
suit,  and  $1000  for  the  expenses  of  J.  in- preparing  to  take  possession  of 
the  road,  a  perpetual  injunction  should  issue.  Both  parties  appealed. 
Held, 

(1)  The  agreement  as  to  the  $25,000  was  binding  on  J. ;  and  its  terms 

could  not  be  varied,  by  showing  a  contemporaneous  verbal  under- 
standing that  the  $25,000  was  to  be  paid  in  cash  in  a  limited  time ; 

(2)  The  tender  and  the  payment  into  court  changed  the  condition  of 

affairs,  and  tlie  right  of  J.  to  possession  of  the  road  ceased ; 
(8)   The  case  was  distinguishable  from  that  of  Ballance  v.  Forsyth,  24 

How.   183;   and  like  that  of  Parker  v.    The  Judges,  12  Wheat. 

661; 
(4)   The  appeal  by  the  plaintiff  did  not  Involve  an  amount  sufficient  to 

give  this  court  jurisdiction. 

The  court  stated  the  case  as  follows : 
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On  the  23d  of  April,  1879,  A.  H.  Johnson,  of  Helena,  Ar- 
kansas, and  the  Iron  Mountain  and  Helena  Railroad  Company, 
an  Arkansas  corporation,  entered  into  a  written  agreement, 
whereby  Johnson,  in  consideration  of  $29,000  to  be  paid  to 
him  as  thereinafter  stipulated,  agreed  to  complete  the  grad- 
ing, tieing,  culverting,  clearing  and  grubbing  on  the  com- 
pany's railroad  between  its  junction  with  the  Arkansas  Mid- 
land Railroad,  eight  miles  west  from  Helena,  and  the  town  of 
Marianna,  in  Lee  County,  Arkansas,  a  distance  of  about  eigh- 
teen miles,  to  furnish  certain  cross-ties  and  square  timber,  to  lay 
the  iron  rails,  and  to  place  the  road  between  those  points  in 
good  running  order,  the  rails,  fastenings,  spikes,  and  switches 
to  be  furnished  by  the  railroad  company,  and  the  road  to  be 
completed  on  or  before  September  1,  1879,  $1000  to  be  paid 
as  each  mile  of  the  road  was  completed  and  ready  for  the  run- 
ning of  locomotives  and  cars  thereon,  and  the  balance  when 
the  track  should  be  laid  and  the  superstructure  completed  to 
Marianna,  and  ready  for  the  running  of  locomotives  and  cars. 
It  was  further  agreed  that  all  moneys  which  might  be  col- 
lected by  a  committee  of  citizens  appointed  on  behalf  of  cer- 
tain citizens  of  Helena,  who  had  subscribed  money  to  aid  in 
building  the  railroad,  should  be  paid  by  said  committee  to 
Johnson  in  discharge  ^ro  tanto  of  the  contract ;  that,  until  the 
$29,000  should  be  fully  paid,  Johnson  should  have  the  posses- 
sion of  the  road  and  the  right  to  run,  use  and  control  the 
same,  but  such  right  of  possession  should  cease  and  determine, 
and  Johnson  should  deliver  up  possession  of  the  road  to  the 
company,  as  soon  as  the  $29,000  should  be  fully  paid  to  him ; 
that  the  company  might  at  any  time  terminate  the  contract 
by  paying  to  Johnson  the  value  of  the  work  then  done  by 
him  ;  and  that,  in  estimating  the  value  of  the  work,  the  whole 
value,  to  the  town  of  Marianna,  should  be  fixed  at  $29,000, 
and  the  proportion  then  performed  by  Johnson  was  to  be  paid 
for  at  the  rate  of  $29,000  for  the  whole.  There  was  a  pro- 
vision for  arbitration  in  case  the  parties  should  not  agree  as 
to  the  value  of  the  work,  and  the  company  agreed  to  furnish 
to  Johnson  the  iron  rails,  fastenings  and  spikes,  from  time  to 
time,  as  rapidly  as  he  might  be  ready  to  lay  the  same. 
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Having  completed  the  road,  and  not  having  been  fully  paid 
according  to  the  contract,  Johnson,  in  September,  1880,  was 
forcibly  dispossessed  by  the  president  of  the  company.  He 
brought  his  action  against  the  company  for  forcible  entry  and 
detainer,  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas,  and,  while  it  was  pending,  and 
on  the  26th  of  October,  1882,  the  St.  Louis,  Iron  Mountain 
and  Southern  Eailway  Company,  an  Arkansas  corporation, 
became  the  purchaser  of  the  road  from  the  Iron  Mountain  and 
Helena  Company,  and  on  the  15th  of  December,  1882,  took 
possession  of  the  entire  line  of  the  latter  company,  extending 
from  Forest  City  to  Helena,  and  including  the  eighteen  miles 
of  track  in  question,  and  was  afterwards  made  a  party  to  said 
action.  In  that  action,  a  judgment  was  rendered  in  favor  of 
Johnson,  on  March  14,  1883,  and  on  a  writ  of  error  from  this 
court  by  the  company  it  was  aflBrmed  (119  U.  S.  608)  on  Jan- 
uary 10,  1887. 

Johnson  took  no  immediate  steps  to  get  possession  of  the 
eighteen  miles  of  road  under  his  judgment.  Before  the  pur- 
chase of  the  property  by  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company,  and  on  October  6, 1881,  and  while 
the  forcible  entry  and  detainer  suit  was  pending,  Johnson  and 
the  Iron  Mountain  and  Helena  Company  entered  into  the  fol- 
lowing agreement : 

"  It  is  agreed  between  A.  H.  Johnson  and  the  Irdn  Moun- 
tain and  Helena  Railroad  Company  as  follows,  viz.  That  the 
amount  due  said  Johnson  for  constructing  that  part  of  said 
Iron  Mountain  and  Helena  Railroad  between  the  former  junc- 
tion with  the  Arkansas  Midland  Railroad  and  the  town  of 
Marianna,  under  a  contract  executed  in  April,  1879,  is  the 
sum  of  $25,000  at  this  date ;  and  it  is  further  agreed  that  the 
suit  now  pending  in  the  United  States  District  Court  for 
the  Eastern  District  of  Arkansas,  at  Helena,  is  to  be  continued 
at  the  October  term,  a.d.  1881. 

"  (Signed)  Iron  M't'n  and  Helena  R.R.  Co., 

"  Per  Wm.  Bailey,  PreBH 
"  A.  H.  Johnson." 


JOHNSON  V.  ST.   LOUIS  &c.   RAILWAY.  605 

Statement  of  the  Case. 

The  suit  referred  to  in  that  agreement  was  the  suit  for 
forcible  entry  and  detainer  brought  by  Johnson.  Before  any 
judgment  was  entered  on  the  mandate  of  this  court,  and  on 
August  24,  1887,  the  St.  Louis,  Iron  Mountain  and  Southern 
Company  tendered  to  Johnson  $33,825,  being  the  $25,000 
mentioned  in  the  agreement  of  October  6,  1881,  and  interest 
on  the  amount  at  the  rate  of  six  per  cent  per  annum  from 
that  date  to  the  date  of  the  tender;  which  tender  Johnson 
refused. 

On  this  state  of  facts,  the  St.  Louis,  Iron  Mountain  and 
Southern  Company  filed  a  bill  in  equity  against  Johnson,  as  a 
citizen  of  Ohio,  in  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Arkansas,  setting  forth  the  contract  of 
April  23,  1879,  and  the  other  facts  hereinbefore  stated,  the 
fact  that  the  plaintiff  had  been  made  a  party  defendant  to  the 
forcible  entry  and  detainer  suit,  the  affirmance  of  the  judg- 
ment in  that  suit  by  this  court,  the  agreement  of  October  6, 
•  1881,  the  fact  of  the  tender  of  the  $33,825,  and  that  Johnson 
was  preparing  to  take  actual  possession  of  the  eighteen  miles  of 
track,  so  as  to  cut  off  the  plaintiff  from  all  use  of  its  line  of 
railway  from  Marianna  to  Helena.  The  bill  prayed  for  an 
injunction  to  restrain  Johnson  from  any  interference  with 
the  eighteen  miles  of  track,  and  for  a  perpetual  injunction 
against  him  from  attempting  to  take  possession  of  it  or  inter- 
fere with  it. 

On  the  filing  of  the  bill,  an  order  was  made  by  the  court, 
that  on  the  payment  by  the  plaintiff  into  the  German  National 
Bank  of  Little  Rock,  Arkansas,  the  depository  of  the  court,  to 
the  credit  of  the  court,  of  the  $33,825,  and  the  payment  to  the 
clerk  of  all  costs  in  the  forcible  entry  and  detainer  suit,  a  tem- 
porary injunction  should  issue,  enjoining  Johnson  from  issuing 
any  process  to  put  the  plaintiff  out  of. the  possession  of  the 
eighteen  miles  of  track,  or  disturbing  its  possession  thereof, 
until  the  further  order  of  the  court  in  the  premises ;  and  that 
Johnson  might  receive  said  sum  from  the  depository  at  his 
pleasure,  without  prejudice  to  any  of  his  rights,  and  particu- 
larly his  right  to  receive  any  further  sum  that  might  be  due 
him,  and  for  which  he  had  a  lien  on  the  eighteen  miles  of 


606  OCTOBER  TERM,  189L 

*^  Argument  for  Johnson. 

track,  or  a  right  to  the  possession  of  the  same  as  security 
therefor. 

Johnson  appeared  in  the  suit  and  put  in  an  answer  to  the 
bill,  setting  up  that  the  agreement  of  October  6, 1881,  was  not 
in  the  nature  of  an  account  stated,  but  was,  and  was  intended  to 
be,  conditional  and  temporary,  and  that  the  condition  had  not 
been  fulfilled.  To  this  answer  there  was  a  replication,  and 
proofs  were  taken. 

On  final  hearing,  the  court  made  a  decree  that,  on  the  plain- 
tiff paying  into  the  registry  of  the  court  the  costs  of  the  suit, 
and  $1000  for  the  amount  expended  by  Johnson  in  necessary 
preparations  to  take  possession  of  the  eighteen  miles  of  track 
and  operate  the  same  as  required  by  law,  Johnson  should  be 
perpetually  enjoined  from  executing  the  judgment  at  law  in 
his  favor  for  the  possession  of  the  eighteen  miles ;  and  that,  if 
the  plaintiff  should  fail  to  pay  those  sums  into  the  registry  of 
the  court,  for  the  use  of  Johnson,  within  ninety  days  from  the 
date  of  the  decree,  the  temporary'  injunction  should  be  dissolved, 
and  Johnson  might  sue  out  proper  process  and  execute  the 
judgment  at  law  in  his  favor  for  the  possession  of  the  eighteen 
miles  of  road.    Both  parties  took  appeals  to  this  court. 

Mr.  John  J.  Ilomar  and  Mr.  A.  U.  Oai'lcmd  for  Johnson. 

I.  The  appellant  in  an  action  of  forcible  entry  and  detainer 
instituted  by  him  against  the  Iron  Mountain  and  Helena  Bail- 
road,  (to  which  appellee  on  its  own  motion  had  been  made  a 
party  defendant  in  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Arkansas,  at  Helena,  and  had  taken 
upon  itself  the  defence  of  said  suit,)  was  adjudged  entitled  to 
the  possession  of  said  railroad,  and  a  writ  of  restitution  was 
ordered  to  be  issued  to  place  him  in  possession  thereof,  and  the 
right  was  given  to  him  to  use,  operate  and  control  it,  until 
paid  in  full  the  sum  due  him  under  the  contract.  The  bill 
contains  no  allegation  that  anything  has  arisen  since  the 
institution  of  said  suit  or  rendition  of  said  judgment  which 
rendered  it  inequitable  that  said  judgment  should  not  be 
enforced. 
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Equity  will  interpose  to  restrain  the  execution  of  a  judgment 
upon  the  suggestion  of  fraud,  accident,  mistake  or  surprise  in 
procuring  it.  In  the  case  at  bar  there  is  not  only  no  sugges- 
tion of  fraud,  accident,  mistake  or  surprise,  but,  on  the  con- 
trary, the  sole  issue  in  the  action  at  law  was  the  right  of  appel- 
lant under  his  contract  to  keep  possession  of  the  road,  and  all 
the  defences  which  legal  acumen  could  bring  forward  to  defeat 
this  right  were  invoked.  The  bill  suggests  nothing  which  had 
arisen  since  the  judgment  in  the  action  at  law  by  which  the 
appellant  had  forfeited,  either  at  law  or  in  equity,  the  right  of 
possession  given  him  by  the  contract,  and  confirmed  by  the 
judgment.  Even  if  the  application  had  been  made  to  restrain 
the  prosecution  of  the  action  of  forcible  entry  and  detainer, 
no  injunction  would  have  been  granted  unless  it  appeared  that 
certain  manifest  irreparable  injury  would  have  followed  the 
withholding  the  relief.  Crawford  v.  Paine,  19  Iowa,  172; 
Lamb  v.  Drew,  20  Iowa,  15 ;  Ilarnilton  v.  Ilendrix,  1  Bibb, 
67,  70;  MoGuire  v.  Stewart,  1  T.  B.  Mon.  189. 

This  principle  of  law  is  peculiarly  applicable  to  the  case  at 
bar  because  appellee  had  utterly  failed  and  refused  to  obtain 
any  adjustment  of  the  amount  due  during  all  the  period  jvhen 
the  right  of  possession  was  being  litigated  hy  it.  As  soon  as 
it  is  adjudged  a  trespasser  it  demands  a  settlement  upon  its 
own  terms,  and,  failing  to  obtain  it,  cries  out  that  it,  as  well  as 
the  public,  will  suffer  irreparable  injury  if  a  court  of  equity 
does  not  maintain  it  in  its  wrong  doing,  and  actually  not  only 
tendering  a  less  amount  than  the  terms  of  the  contract  agreed 
should  be  paid,  but  a  less  amount  than  was  actually  due  on 
its  own  interpretation  of  the  contract. 

A  court  of  conscience  will  not  place  a  wrong-doer  in  a  better 
position  than  he  has  placed  himself.  It  will  leave  him  exactly 
where  it  finds  him.  Creath  v.  Siins,  6  How.  191,  205 ;  Sample 
V.  Barnes,  14  How.  70. 

A  court  of  equity  will  not  protect  a  party  in  the  enjoyment 
of  that  which  he  has  obtained  by  a  violation  of  law  and 
thereby  enable  him  to  benefit  by  his  own  wrong.  CoUett  v. 
Jones,  7  B.  Mon.  586 ;  Hmcard  v.  Current^  9  B.  Mon.  493. 

II.   The  relation  between  the  parties  was  contractual  and 
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the  bill  seeks  through  a  court  of  equity  to  relieve  appellee 
from  the  effects  of  the  contract  merely  because  the  enforce- 
ment will  now  prove  a  hardship. 

Mere  hardship  or  inconvenience  will  not  authorize  a  court  of 
equity  to  set  aside  the  terms  of  a  written  contract.  EUing  v. 
United  States  Bcmk^  11  Wheat.  59;  Stettheimer  v.  Killip^  75 
N.  Y.  282. 

Nor  will  a  court  of  equity  relieve  a  party  from  an  improvi- 
dent or  foolish  contract,  if  entered  into  without  fraud  or  mis- 
representation on  the  part  of  the  other  contracting  party. 
Moffat  V.  Winshw^  7  Paige,  124. 

III.  The  appellee  is  a  trespasser  in  possession,  after  full 
defence  made  by  it  to  the  action  at  law  for  such  trespass. 

It  has  been  judicially  determined  in  the  case  of  Iron  Moun- 
tain (&  Helena  Railroad  v.  Johnson,  119  U.  S,  608,  that  not 
only  a  railroad,  but  this  identical  railroad,  comes  within  the  pro- 
visions of  the  statute  of  the  State  of  Arkansas  on  the  subject 
of  forcible  entry  and  detainer.  It  is  alleged  in  the  bill  that 
Johnson  is  only  entitled  to  the  possession  as  security  for  his 
debt.  If  this  be  true,  then  under  the  laws  of  Arkansas  all  that 
the  appellees  were  required  to  do  before  suing  out  the  writ 
of  unlawful  detainer  and  replevying  this  railroad  was  to  ten- 
der to  Johnson  in  possession  the  amount  due  under  the  con- 
tract as  construed  by  them.  Under  the  statute  the  remedy 
for  the  appellees  to  recover  possession  after  any  unlawful  hold- 
ing over  by  Johnson,  was  as  summary  as  this  court  adjudged 
it  to  be  in  favor  of  appellant  when  he  was  forcibly  ejected 
from  it.  The  remedy  at  law  was  full,  complete  and  adequate 
and  was  the  remedy  provided  by  law  when  the  contract  was 
entered  into  in  1879.  And  as  such  must  have  been  in  contem- 
plation of  the  parties  who  executed  such  contract.  Pritchard 
V.  Norton,  106  U.  S.  124. 

IV.  Neither  the  bill,  the  order  of  the  judge  granting  the 
injunction  nor  the  decree  perpetuating  it,  settled  in  any  man- 
ner the  rights  of  the  parties  under  the  contract  of  April  23, 
1879.  A  sum  of  money  is  simply  substituted  as  appellant's 
security,  instead  of  possession  of  the  road,  as  provided  in  the 
contract. 
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Mr.  John  F.  Dillon  for  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company.  Mr.  Window  S.  Pierce  and 
Mr.  David  D.  Dwncan  were  with  him  on  the  brief. 

Mb.  Justice  Blatchford,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  Johnson  that  the  court  below  had  no 
jurisdiction  to  grant  the  injunction  prayed  for  in  the  bill,  be- 
cause he  had  been  adjudged,  in  the  suit  for  forcible  entry  and 
detainer,  to  be  entitled  to  the  possession  of  the  18  miles  of 
the  road,  and  a  writ  of  restitution  had  been  ordered  to  issue 
to  place  him  in  possession  thereof;  that  it  is  not  alleged  that 
anything  had  arisen  since  the  institution  of  the  forcible  entry 
and  detainer  suit  or  the  rendition  of  the  judgment  in  it,  which 
made  it  inequitable  that  such  judgment  should  be  enforced ; 
that  the  relations  between  the  parties  were  entirely  contractual, 
and  Johnson  was  seeking  nothing  not  provided  for  by  the 
contract  of  April  23, 1879;  that  the  bill  in  this  suit  does  not 
allege  that  such  contract  was  obtained  by  fraud,  accident, 
mistake  or  surprise;  that  the  plaintiff  in  this  suit  is  a  tres- 
passer in  possession,  after  full  defence  made  by  it  to  the  forci- 
ble entry  and  detainer  suit,  and,  without  restitution,  seeks, 
through  the  interposition  of  a  court  of  equity,  to  retain  the 
fruits  of  its  trespass  and  nullify  the  judgment  at  law;  and 
that  the  bill  in  this  suit  does  not  seek  to  settle  the  rights  of 
the  parties  under  the  contract  of  April  23,  1879,  nor  does  the 
decree  thereon  settle  such  rights,  but  the  order  of  injunction 
and  the  decree  nullify  such  contract  by  substituting  a  sum  of 
money  as  security  to  Johnson,  instead  of  possession  of  the 
road,  as  provided  therein. 

But  we  are  of  opinion,  as  contended  by  the  plaintiff,  that, 
on  the  evidence  in  the  case,  the  agreement  of  October  6, 1881, 
was  a  settlement  of  the  amount  due  to  Johnson,  and  was  and 
is  binding  upon  him.  The  tender  by  the  plaintiff  to  Johnson 
of  the  $33,825,  followed  as  it  was  by  the  payment  into  the 
German  National  Bank  of  that  sum,  on  August  26,  1887,  to 
the  credit  of  the  court,  as  appears  by  the  record,  changed  the 
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condition  of  affairs,  and  entitled  the  plaintiff  to  the  relief  by 
injunction  asked  for,  because  it  showed  that  the  contract  of 
April  23,  1879,  had  been  fully  complied  with  by  the  plaintiff, 
as  the  successor  of  the  Iron  Mountain  and  Helena  Railroad 
Company,  and  that  Johnson  had  no  further  right  to  the 
possession  of  the  road.  The  $25,000,  with  interest  from 
October  6, 1881,  was  substituted  for  the  $29,000 ;  and  the  con- 
tract of  April  23,  1879,  is  to  be  read  as  if  the  sum  of  $25,000, 
instead  of  $29,000,  had  been  mentioned  in  it.  Johnson  was 
to  have  possession  of  the  road,  and  the  right  to  run,  use  and 
control  it,  only  as  security  for  the  payment  of  the  money, 
and  was  to  deliver  up  possession  of  it  to  the  Iron  Mountain  and 
Helena  Company,  of  which  the  plaintiff  is  the  successor,  as 
soon  as  the  money  should  be  paid.  It  was  paid,  by  the  tender 
and  deposit  of  the  $25,000,  with  interest,  and  the  right  of 
Johnson  further  to  retain  possession  of  the  road,  or  to  interfere 
with  it,  ceased. 

This  case  is  not  like  that  of  Ballance  v.  Forsyth,  24  How, 
183.  There  this  court  had,  in  Ballance  v.  Forsyth,  13  How. 
18,  afSrmed  a  judgment  in  ejectment  against  Ballance.  After 
the  mandate  went  down  from  this  qourt,  Ballance  filed  a  bill 
in  equity,  setting  forth  the  same  titles  that  were  involved  in 
the  ejectment  suit,  and  praying  relief,  on  certain  special  grounds, 
by  enjoining  the  execution  of  the  judgment.  The  bill  was 
dismissed,  and  this  court  affirmed  the  decree,  on  the  ground 
that  Ballance  could  not  appeal  from  the  judgments  of  the  Cir- 
cuit Court  and  of  this  court  to  a  court  of  chancery,  on  the 
relative  merit  of  the  legal  titles  involved  in  the  controversy, 
which  they  had  adjudicated.  But  in  the  present  case  the 
relief  in  equity  does  not  involve  a  reexamination  of  the 
merits  of  the  original  controversy,  but  is  based  on  grounds 
arising  subsequently  to,  and  independently  of,  such  contro- 
versy. 

The  question  raised  as  to  the  jurisdiction  of  the  court  below 
in  this  suit  is  disposed  of  by  the  ruling  in  Parker  v.  Thef 
Judges,  12  Wheat.  561,  where,  while  a  writ  of  error  was  i>end- 
ing  in  this  court,  a  bill  in  equity  was  filed  in  the  court  below, 
and  an  injunction  issued  to  stay  proceedings  on  the  judgment. 
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After  the  judgment  had  been  affirmed  here,  an  order  was 
issued  by  this  court  to  show  cause  why  that  court  should  not 
issue  an  execution  on  the  judgment.  It  was  contended  that 
an  injunction  could  not  be  awarded  while  the  record  was 
before  this  court  on  a  writ  of  error.  This  point  was  thus  dis- 
posed of,  Chief  Justice  Marshall  delivering  the  opinion  of  the 
court :  "  We  do  not  think  this  a  valid  objection.  The  suit  in 
chancery  does  not  draw  into  question  the  judgments  and  pro- 
-ceedings  at  law,  or  claim  a  right  to  revise  them.  It  sets  up 
an  equity  independently  of  the  judgment,  which  admits  the 
validity  of  that  judgment,  but  suggests  reasons  why  the  party 
who  has  obtained  it  ought  not  to  avail  himself  of  it.  It  pro- 
poses to  try  a. question  entirely  new,  which  has  not  been  and 
could  not  be  litigated  at  law.  It  may  be  brought  before  the 
commencement  of  a  suit  at  law,  pending  such  suit,  or  after  its 
decision  by  the  highest  law  tribunal."  See  also  Marshall  v. 
Holmesj  ante,  589,  and  cases  there  cited. 

Although  the  agreement  in  regard  to  the  $25,000  was  made 
October  6,  1881,  and  the  judgment  in  the  forcible  entry  and 
detainer  suit  was  .not  rendered  until  March  14,  1883,  such 
agreement  could  have  constituted  no  defence  to  that  suit.  It 
was  the  tender  of  the  money  which  laid  the  foundation  for 
the  injunction  suit,  and,  although  the  money  might  have  been 
tendered  at  an  earlier  day,  the  delay  in  tendering  it  deprived 
the  company  of  no  rights  and  conferred  none  on  Johnson.  As 
was  said  by  this  court  in  the  forcible  entry  and  detainer  suit, 
(119  U.  S.  608,  612^)  the  questions  there  raised  by  the  com- 
pany in  regard  to  the  original  contract  of  April  23,  1879,  and 
to  the  right  of  Johnson  to  hold  possession  of  the  road,  were 
immaterial.  Equally,  the  equitable  right  involved  in  the 
present  suit  could  not  have  been  material  in  the  former  suit, 
even  if  such  right  had  then  existed. 

The  written  agreement  of  October  6,  1881,  is  full  and  com- 
plete ;  and  its  terms  cannot  be  varied,  qualified  or  contradicted 
by  showing,  as  is  sought  to  be  done,  a  contemporaneous  verbal 
understanding  that  the  $25,000  mentioned  in  the  agreement 
was  to  be  paid  in  cash  in  a  limited  time,  or  satisfactory  se- 
curities delivered  in  a  limited  time,  or  the  written  contract 
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was  to  be  void.  The  agreement  of  October  6,  1881,  is,  on  its 
face,  an  absolute  one,  that  the  amount  due  to  Johnson  under 
the  prior  contract  of  April  23,  1879,  was  the  sum  of  $25,000 
on  October  6, 1881 ;  and  it  cannot  be  reduced  by  parol  evidence 
to  a  mere  offer  that  in  a  certain  contingency  Johnson  would 
accept  the  sum  specified  in  full  for  the  sum  provided  in  the 
original  contract. 

As  to  the  appeal  by  the  plaintiff,  which  calls  in  question  so 
much  of  the  decree  as  imposes  upon  it  the  costs  of  the  suit  and 
the  payment  of  the  $1000,  that  appeal  must  be  dismissed, 
because  it  does  not  involve  an  amount  sufficient  to  give  this 
court  jurisdiction  of  it. 

In  No.  60  the  decree  is  affirmed  with  costs  against  Johnson  / 
and  in  No.  71  the  appeal  is  dismissed  for  want  of  juris- 
diction. 

Mr.  Justice  Lamar  dissenting. 

I  concur  in  the  judgment  dismissing  the  appeal  in  No.  71 
for  want  of  jurisdiction,  but  I  dissent  from, the  judgment  and 
opinion  of  the  court,  just  announced,  affirming  the  decree  of 
the, court  below  in  No.  60.  As  I  see  the  case,  it  is  a  bill  in 
which  the  complainant,  (The  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company,)  asks  the  aid  of  a  court  of  equity 
to  relieve  it  from  the  execution  of  a  judgment  of  a  court  of 
law,  affirmed  by  this  court,  upon  the  ground  that  it  would  be 
against  conscience  to  execute  that  judgment  in  obedience  to 
the  mandate  of  this  court.  I  do  not  say  that  a  court  of  equity 
cannot  interfere  in  such  a  case.  But,  as  has  been  remarked 
by  Lord  Redesdale,  ''  bills  of  this  description  have  not  of  late 
years  been  much  countenanced."  2  Story  Eq.  Jur.  §  888.  In 
general,  such  jurisdiction  is  exercised  only  in  a  case  where  the 
equity  of  the  applicant  is  free  from  doubt — such  equity,  for 
instance,  as  that  the  judgment  was  obtained  by  fraud,  accident 
or  mistake ;  or  that  the  applicant  had  a  good  defence  to  the 
action  at  law  of  which  he  could  not  avail  himself  in  a  court  of 
law,  or  was  prevented  from  doing  so  by  the  act  of  the  adverse 
party,  or  by  some  accident  unmixed  with  negligence  or  fault 
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in  himself  ;  or  that  the  right,  upon  which  the  relief  he  asks  in 
equity,  arose  after  the  judgment  at  law  was  obtained,  and 
independently  of  it,  and  which  would  not  have  constituted  a 
defence  in  the  suit  at  law.  Marshall  v.  HolmeSy  ante^  589, 
and  cases  there  cited.  I  do  not  think  that  the  state  of  facts 
which  appears  in  this  record  presents  such  a  case.  It  is  more 
like  the  case  of  BaUance  v.  Forsyth^  24  How.  183.  In  that 
case,  BaUance  brought  an  action  of  ejectment  against  Forsyth 
and  obtained*  a  verdict  and  judgment  for  the  recovery  of  the 
land  in  dispute.  The  judgment  was  aifirmed  by  this  court. 
13  How.  18.  After  the  mandate  w^ent  down  from  this  court, 
BaUance  filed  a  bUl  in  equity,  setting  forth  the  same  titles  that 
were  involved  in  the  suit  at  law,  and  praying  relief  on  certain 
special  grounds.  Mr.  Justice  Campbell,  who  delivered  the 
opinion  of  the  court,  said :  "  This  is  a  bill  filed  by  the  plaintiflf 
to  enjoin  the  execution  of  a  judgment  in  the  Circuit  Court, 
upon  which  a  writ  of  error  had  been  taken  to  this  court  and 
aflBrmed.  The  cause  in  this  court  was  between  the  same 
parties,  and  the  decision  of  the  court  is  reported  in  13  How. 
18.  The  plaintiflf  sets  forth  the  claims  of  the  respective  parties, 
and  insists  that  his  is  the  superior  right,  and  that  he  is  en- 
titled to  have  the  property.  But  it  is  not  allowable  to  him  to 
appeal  from  the  judgment  of  the  Circuit  Court  and  Supreme 
Court  to  a  court  of  chancery  upon  the  relative  m,erit  of  the 
legal  titles  involved  in  the  controversy  they  hoc}  adjudicated,^^ 

These  few  sentences  aptly  characterize  the  case  under  con- 
sideration. The  two  cases,  in  their  essential  features,  are  very 
similar.  In  the  one  cited,  the  relative  merits  of  the  legal  titles 
to  the  property  in  dispute  were  involved.  In  this,  the  relative 
claims  of  right  to  the  possession  of  the  property  in  dispute  are 
involved.  There  is  one  difference  between  them.  The  appli- 
cant for  relief  in  this  case  comes  into  court  an  adjudged  tres- 
passer and  wrong-doer,  asking  for  relief  from  the  legal  eflfects 
of  his  own  wilfully  illegal  act.  In  speaking  of  the  complainant 
as  a  trespasser  and  wrong-doer,  I  am  sustained  by  the  state- 
ment in  the  bill  itself,  to  the  eflfect  that,  whilst  the  action 
of  forcible  entry  and  detainer  was  pending,  the  complainant 
bought  the  property  of  which  the  appellant  was  dispossessed, 
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took  possession  thereof  and  became  a  maintainer  of  the  defend- 
ant in  the  suit,  and  was  itself  made  a  party  to  said  suit. 

The  special  equities  upon  which  Forsyth,  in  the  case  just 
referred  to,  asked  for  relief,  are  not  enumerated  in  the  report 
of  the  case.  But  in  this  case  we  find  none  of  the  equities 
which  courts  of  chancery  have  recognized  as  justifying  an 
interposition  by  injunction  to  restrain  the  execution  of  a  judg- 
ment. It  is  not  pretended  that  the  judgment  in  the  action  at 
law  was  obtained  by  fraud,  mistake  or  accident.  It  is  not 
denied  that  that  judgment  was  rendered  after  a  fair,  legal,, 
protracted  and  warmly  contested  trial.  There  is  not  an  aver- 
ment that  the  judgment  is  even  erroneous  in  law  or  that  it 
worked  an  unjust  hardship  on  the  railroad  company. 

The  bill  alleges  no  fact  or  circumstance  which  has  occurred 
since  the  rendition  of  the  judgment  by  the  District  Court  and 
this  court,  which  would  make  its  execution  against  conscience. 
The  only  equity  it  assumes  to  set  up  is  the  irreparable  damage 
and  injury  which  it  alleges  would  be  caused  to  the  railroad 
company  by  reason  of  its  being  a  common  carrier  and  a 
United  States  mail  carrier  over  the  railroad  in  question,  whose 
duties  it  would  be  unable  to  perform  if  not  allowed  to  retail 
possession  and  use  of  said  railroad.  The  answer  to  this  claint 
is,  that  the  irreparable  mischief  was  as  imminent  when  the 
action  at  law  was  pending  as  it  is  now.  Nor  was  there  any 
fact  which  being  a  good  defence,  either  legal  or  equitable^ 
pending  the  action,  of  which  it  was  prevented  from  availing 
itself  by  any  agency  of  the  opposite  party  or  by  any  accident 
unmixed  with  its  own  negligence  or  fault. 

I  do  not  think  that  the  written  agreement  of  October  6, 1881, 
between  the  appellant,  Johnson,  and  Bailey,  (the  president  of 
the  railroad  company,)  merits  consideration  as  a  ground'  of 
equitable  relief,  in  view  of  the  peculiar  circumstances  which 
attended  its  execution.  That  writing  was  entered  into  whilst 
the  possessory  suit  was  pending  and  before  the  complainant  " 
was  made  a  party  thereto.  If  it  is  a  valid  ground  for  equitable 
intervention  now,  it  was  then ;  and  the  complainant  could  have 
filed  his  bill  on  the  equity  side  of  the  court,  praying  that  the 
action  be  suspended  until  the  equities  of  the  case  could  be 
adjusted,  and  thus  have  prevented  the  judgment  from  being^ 
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obtained.  Instead  of  pursuing  such  a  course  the  complainant 
waited  about  seven  months  after  the  judgment  was  affirmed 
by  this  court,  when,  assuming  that  the  written  agreement,  so 
called,  was  the  sole  measure  of  the  rights  of  Johnson  under  the 
judgment,  it  tendered  him  the  sum  named  in  that  agreement, 
and  upon  his  refusal  to  accept  the  same  as  a  full  satisfaction, 
instituted  this  suit,  asking  the  court  to  aid  it  in  retaining  its- 
illegal  and  ill-gotten  possession  of  the  property  in  the  contro- 
versy. The  same  remark  applies  to  the  tender  by  the  company 
to  Johnson  of  |25,000.  It  was  not  such  a  fact,  arising  after 
the  judgment,  and  independent  of  it,  as  constitutes  in  itself 
alone  a  right  to  invoke  the  aid  of  a  court  of  equity ;  but  it 
was  an  act  closely  connected  with  that  judgment,  not  inde- 
pendent of  it,  resQrted  to  as  a  means  of  avoiding  the  execution 
thereof  by  offering  the  $25,000  as  a  substitute  for  its  satisfac- 
tion ;  in  no  aspect  of  it  does  that  tender,  relied  on  as  the  foun- 
dation of  this  suit,  create  the  clear  and  unquestionable  equity 
which  alone  can  justify  a  court  of  chancery  in  suspending  the 
execution  of  a  judgment,  for  the  express  purpose  of  giving  its 
sanction  and  protection  to  a  possession  acquired  by  an  unlaw- 
ful forcible  entry  and  detainer.  The  undisputed  facts  of  the 
case  are,  that  the  appellee  purchased  from  the  original  trans- 
gressor, who  had  ousted  Johnson  of  his  rightful  possession  of 
the  railroad  property,  took  possession  and  continued  in  the 
wrongful  occupancy  and  use  of  it;  contested  the  action  of 
forcible  entry  and  detainer  brought  by  Johnson  until  judg- 
ment was  rendered  in  his  favor,  awarding  to  him  restitution  of 
the  possession  of  the  property,  which,  on  a  writ  of  error  from 
this  court,  was  affirmed ;  and  now  when  it  asks  for  a  decree 
enjoining  Johnson  from  taking  the  possession  thus  adjudged 
to  him,  equity  demands  that  before  the  preventive  remedy  of 
injunction  can  be  invoked,  there  must  first  be  an  actual  restor- 
ation of  the  injured  party  to  his  original  rights. 

I  think  the  decree  of  the  court  below  should  be  reversed, 
and  the  cause  remanded  with  direction  to  dismiss  the  bill  and 
dissolve  the  injunction. 

Mb.  Justice  Gray  was  not  present  at  the  argument  and 
took  no  part  in  the  decision. 
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ERROB    TO    THE    OIROUIT    COURT    OF    THE    UNITED   STATES    TOR   THB 

WESTERN   DISTRICT   OF   TEXAS. 

No.  1227.    Sabmitted  October  19, 1891.  —  Decided  November  0, 1801. 

An  action  was  brought  upon  three  promissory  notes  with  Interest  payable 
annually » each  providing  that  if  not  paid  when  due  it  was  to  bear  the  rate 
of  interest  of  the  principal,  "  it  being  expressly  agreed  that  In  default 
of  payment  of  Interest  when  due  the  principal  Is  to  become  due  and  col- 
lectible." Each  note  recited  the  fact  that  It  was  secured  by  a  deed  of  trust 
executed  to  a  named  trustee  on  certain  described  property.  The  deed  de- 
scribed the  notes  and  declared :  "  provided,  however,  It  Is  agreed  that  if 
at  any  time  said  Interest  shall  remain  unpaid  for  as  much  as  ninety  days 
after  the  same  shall  become  due  and  payable  then  the  whole  debt  as  well 
as  the  Interest  shall  become  and  be  due  and  payable,  and  further  it  is  under- 
stood and  agreed  that  if  said  note  first  falling  due  shall  remain  unpaid 
thereafter  for  as  much  as  six  months  then  the  whole  debt  Is  to  be  and  be- 
come due  and  payable,  and  this  trust,  In  either  event,  to  be  executed  and 
foreclosed,  at  the  option  of  said  third  party."  It  also  contained  a  clause 
to  the  effect  that  if  the  money  due  on  the  notes  was  not  paid  **  according 
to  the  tenor  and  effect  of  said  notes  in  hand,  and  according  to  the  terms, 
stipulations  and  agreements  of  this  instrument,"  the  deed  should  remain 
In  force,  and  the  trustee,  or  in  the  event  of  his  death  or  refusal  to  act, 
*'  then  at  the  request  of  the  holder  of  said  notes,  the  sheriff  .  .  .  may 
proceed  to  sell  said  described  property,  or  any  part  thereof,  at  public 
vendue,  to  the  highest  bidder  for  cash,  .  .  .  and  shall  receive  the  pro- 
ceeds of  said  sale,  out  of  which  shall  be  paid,  first,  the  costs  and  expenses 
of  executin*;  this  trust,  including  compensation  to  said  trustee,  or  said 
sheriff  for  his  services,  and  next  to  the  said  third  party  or  holder  of  said 
note  whatever  sum  of  money  may  be  due  thereon,  and  the  remainder,  if 
any,  shall  be  paid  to  the  said  parties  of  the  first  part,  or  their  legal  repre- 
sentatives." The  statute  of  Texas  providetl  that  **  actions  for  debt  where 
the  indebtedness  is  evidenced  by  or  founded  upon  any  contract  in  writ- 
ing, must  be  commenced  and  prosecuted  within  four  years  after  the  cause 
of  action  accrued,  and  not  afterwards."  Tlie  cAse  was  heard  by  the  court, 
and  a  general  finding  made.    No  bill  of  exceptions  was  signed.    Ileld^ 

(1)  The  error  in  this  case  was  one  of  law,  apparent  on  the  record,  and 

need  not  have  been  presented  by  bill  of  exceptions ; 

(2)  Construing  the  notes  and  the  deeds  as  contemporaneous  agreements, 

relating  to  the  same  subject  matter,  the  limitation  of  four  years 
under  the  law  of  Texas  ran  from  the  dates  named  in  the  respec- 
tive notes,  as  the  dates  of  maturity,  and  not  from  the  date  of  the 
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default  In  the  payment  of  interest ;  otherwise,  if  the  option  given 
to  the  payee  or  holder  by  the  deed  of  trust,  to  make  them  due  upon 
such  default,  had  been  exercised  by  the  payee  or  the  holder. 

The  court  stated  the  case  as  follows : 

This  action  was  brought  October  31,  1889,  to  recover  the 
amount  due  on  three  promissory  notes,  each  for  the  sum  of 
two  thousand  dollars,  executed  January  21,  1882,  by  John 
A.  Webb  and  J.  W.  Webb,  composing  the  firm  of  John  A. 
Webb  &  Bro.,  and  payable,  with  interest  from  date  at  eight 
per  cent  per  annum,  to  S.  W.  Wheelock  or  order  on  the  first 
days,  respectively,  of  November,  1885,  1886  and  1887.  The 
original  petition  alleged  that  the  notes  prior  to  their  maturity 
were  endorsed,  in  due  course  of  trade,  to  the  Moline  Plow 
Company,  a  corporation  of  the  State  of  Illinois. 

The  first  of  the  notes  was  in  this  form  :  "  $2000.  Austin, 
Texas,  January  21,  1882.  On  or  before  the  first  day  of 
November,  1885,  we  promise  to  pay  to  S.  W.  Wheelock,  or 
order,  at  Austin,  Texas,  two  thousand  dollars,  for  value  re- 
ceived of  him,  with  interest  from  this  date  till  paid  at  the  rate 
of  eight  per  cent  per  annum,  said  interest  being  due  and  pay- 
able annually,  and  if  not  paid  when  due  to  bear  the  same  rate 
of  interest  as  principal,  it  being  expressly  agreed  that  in 
default  of  payment  of  interest  when  due  that  the  principal  is 
to  become  due  and  collectible.  This  note  is  secured  by  a  deed 
of  trust,  this  day  executed  by  us  to  E.  A.  Wright,  trustee,  on 
10  feet  off  of  the  east  side  of  lot  No.  3,  all  of  lot  No.  4  and 
23  feet  oflf  of  west  side  of  lot  No.  5,  all  in  block  No.  68,  on 
East  Pecan  street,  in  the  city  of  Austin.  John  A.  Webb, 
J.  W.  Webb,  composing  firm  of  Jno.  A.  Webb  &  Bro."  The 
following  payments  were  endorsed  on  the  note:  $6.48,  Octo- 
ber 19,  1883 ;  $250,  February  3,  1888 ;  $250,  September  15, 
1888.  The  other  two  notes  differed  from  the  first  one  only 
in  their  dates  of  maturit3\ 

The  deed  of  trust  referred  to  in  the  notes  conveyed  the  real 
estate. therein  described  in  trust  for  the  following  purposes: 
"  Whereas,  the  said  first  parties  [Webb  &  Co.]  are  indebted 
to  the  said  third  party  [the  payee]  in  the  sum  of  six  thousand 
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($6000.00)  dollars  evidenced  by  three  promissory  notes  of  even 
date  with  these  presents,  executed  by  said  first  parties  to  said 
third  party  each  for  two  thousand  ($2000.00)  dollars  and  due 
respectively  on  the  first  of  November,  1885,  the  fii*st  of  Novem- 
ber, 1886,  and  the  first  of  November,  1887,  each  bearing  inter- 
est at  the  rate  of  eight  per  cent  payable  annually,  on  the  said 
21st  day  of  January  of  each  year;  provided,  however,  it  is 
agreed  that  if  at  any  time  said  interest  shall  remain  unpaid 
for  as  much  as  ninety  days  after  the  same  shall  become  due 
and  payable  then  the  whole  debt  as  well  as  the  interest  shall 
become  and  be  due  and  payable,  and  further  it  is  understood 
and  agreed  that  if  said  note  first  falling  due  shall  remain  un- 
paid thereafter  for  as  much  as  six  months,  then  the  whole 
debt  is  to  be  and  become  due  and  payable,  and  this  trust,  in 
either  event,  to  be  executed  and  foreclosed,  at  the  option  of 
said  third  party."  It  also  contained  a  clause  to  the  effect  that 
if  the  money  due  on  the  notes  was  not  paid  *'  according  to 
the  tenor  and  effect  of  said  notes  of  hand,  and  according  to 
the  terms,  stipulations  and  agreements  of  this  instrument,"  the 
deed  should  be  void,  and  the  trustee,  or  in  the  event  of  his 
death  or  refusal  to  act,  "  then,  at  the  request  of  the  holder  of 
said  notes,  the  sheriff  .  .  .  may  proceed  to  sell  said  de- 
scribed property,  or  any  part  thereof,  at  public  vendue,  to  the 
highest  bidder  for  cash,  .  .  .  and  shall  receive  the  pro- 
ceeds of  said  sale,  out  of  which  shall  be  paid,  first,  the  costs 
and  expenses  of  executing  this  trust,  including  compensation 
to  said  trustee,  or  said  sheriff,  for  his  services,  and  next  to 
the  said  third  party  or  holder  of  said  note  whatever  sum  of 
money  may  be  due  thereon  and  the  remainder,  if  any,  shall 
be  paid  to  the  said  parties  of  the  first  part,  or  their  legal  rep- 
resentatives." 

To  the  original  petition  (which  described  the  notes  generally 
without  setting  out  either  them  or  the  deed  of  trust)  the  de- 
fendants demurred,  and  at  the  same  time  answered,  denying 
all  and  singular  its  allegations,  and  pleading  in  bar  of  the 
action  the  statute  of  Texas  providing  that  actions  for.  debt, 
where  the  indebtedness  is  evidenced  by  or  founded  upon  any 
contract  in  writing,  must  be  commenced  and  prosecuted  within 
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four  years  after  the  cause  of  action  accrued,  and  not  after- 
wards.    2  Sayles's  Texas  Civil  Statutes,  Art.  3205. 

The  plaintiff,  by  way  of  answer  to  the  plea  of  limitation, 
filed  a  supplemental  petition,  exhibiting,  as  part  of  it,  the  notes 
in  suit,  the  deed  of  trust,  and  the  following  communication 
from  the  defendants  to  its  attorneys : 

"Austin,  Texas,  Feb.  8, 1888. 

"  West  &  McGown,  Austin,  Texas. 

"  Dear  Sirs :  We  will  pay  you  |250.00  in  cash  and  $250.00 
on  Sept.  15,  '88,  if  you  will  stay  suit  on  the  Moline  Plow  Co. 
claims  until  Jan.,  '89.  In  the  event  of  our  failure  to  pay 
$250.00  in  Sept.,  your  obligation  to  stay  till  Jan.  1,  '89,  will 
be  at  an  end.  If  we  do,  we  are  to  have  till  Jan.  1,  '89,  to 
raise  $1000.00  and  take  up  the  first  note,  due  Nov.  1,  '85. 

"  Jno.  a.  Webb  &  Bro." 

The  supplemental  petition  proceeded  upon  two  grounds: 
1.  That  the  owner  and  holder  of  the  notes  never  having  exer- 
cised the  option  of  declaring  them  due  and  payable  in  advance 
of  the  dates  specified  in  them,  namely,  the  first  days  of  Novem- 
ber, 1885,  1886  and  1887,  limitation  would  not  bar  an  action 
until  four  years  after  those  respective  dates.  .  2.  That  by  the 
two  payments  of  February  3,  1888,  and  September  15,  1888, 
the  defendants  recognized  the  notes  as  subsisting  obligations ; 
such  payments,  it  was  alleged,  being  made  and  accepted  for 
the  sole  purpose  of  giving  the  defendants  time  to  settle  the 
notes,  and  being  especially  based  on  the  agreement  of  Febru- 
ary 3,  1888,  which,  the  plaintiff  insists,  was  both  an  acknowl- 
edgment that  the  debt  evidenced  by  the  notes  was  just,  due 
and  unpaid,  and  a  promise  to  pay  it.  The  latter  proposition 
was  based  upon  the  statute  of  Texas,  providing  that  "  when  an 
action  may  appear  to  be  barred  by  a  law  of  limitation,  no 
acknowledgment  of  the  justness  of  the  claim  made  subsequent 
to  the  time  it  became  due  shall  be  admitted  in  evidence  to 
take  the  case  out  of  the  operation  of  the  law,  unless  such 
acknowledgment  be  in  writing  and  signed  by  the  party  to  be 
charged  thereby."  2  Sayles's  Texas  Civil  Statutes,  Art.  3219. 
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By  way  of  reply  to  the  supplemental  petition  the  defend- 
ants answered  that  they  never  in  any  manner  acknowledged 
the  notes  sued  on  to  be  binding  and  subsisting  obligations; 
that  neither  the  notes  nor  the  deed  of  trust  gave  plaintiffs  any 
option  as  to  the  maturity  of  the  notes ;  that  if  plaintiffs  had 
any  option  whatever  it  related  only  to  the  property  described 
in  the  deed  of  trust ;  and  that  no  part  of  the  interest  on  the 
notes  was  paid  within  ninety  days  after  the  same  became  due, 
whereupon  the  notes,  both  as  to  principal  and  interest,  became 
due  more  than  four  years  before  the  institution  of  this  suit ; 
consequently,  it  was  insisted,  all  right  of  action  on  them  was 
barred  by  limitations. 

A  jury  having  been  properly  waived  the  case  was  heard  by 
the  court,  which  found  that  the  notes  sued  on  were  barred  by 
the  statute  of  limitations  of  four  years ;  that  the  new  promise, 
dated  February  3,  1888,  applied  only  to  the  extent  of  $1000 
from  January  1,  1889,  and  no  more;  and  to  that  extent  was 
binding  on  defendants. 

Judgment  was  accordingly  rendered  for  the  plaintiff  against 
the  defendant  for  $1090,  with  interest  from  the  date  of  the 
judgment,  and  the  plaintiff  sued  out  this  writ  of  error. 

Mr.  Henry  Wise  Ga/mett  for  plaintiff  in  error. 

Mr,  Martin  F.  Morris  for  defendants  in  error. 

I.  The  findings  of  the  court  are  conclusive  in  this  case. 
Those  findings  are  either  general  or  special.  On  the  part  of 
the  defendants,  it  is  respectfully  submitted  that  the  findings 
are  merely  general  findings  of  the  issues  in  favor  of  the  de- 
fendants, except  to  the  extent  of  $1000 ;  and  general  findings 
of  a  trial  court  are  not  and  cannot  be  the  subject  of  review 
here. 

The  issues  made  by  the  parties  were  three :  1st.  The  gen- 
eral issue,  which  need  not  be  regarded  here.  2d.  The  plea  of 
limitations.  3d.  The  question  of  a  new  promise.  The  finding 
of  the  court  upon  the  second  and  third  issues  was  "that  the 
notes  sued  on  were  barred  by  the  statute  of  limitations  of 
four  years,"  and  "  that  the  new  promise,  dated  February  3, 
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1888,  applied  only  to  the  extent  of  $1000  from  January  1, 

1889,  and  no  more."  These  certainly  are  general  findings. 
They  are  not  determinations  of  any  special  facts  tending  to 
determine  the  issues,  but  general  determinations  of  the  issues 
themselves;  and,  if  they  are  general  findings,  the  uniform  and 
repeated  decisions  of  this  court  are  to  the  effect  that  they  can- 
not be  reviewed  here,  except  on  the  rulings  of  the  court  made 
in  the  progress  of  the  trial.  Norria  v.  Jackson^  9  Wall.  125  ; 
Cooper  v.  Omohundro^  19  Wall.  65 ;  Otoe  County  v.  Baldvnn^ 
111  U.  S.  1 ;  Martinton  v.  Fairbanks,  112  U.  S.  670 ;  Santa 
Anna  v.  Frank,  113  U.  S.  839. 

And  as  there  are  no  bills  of  exceptions,  and  no  rulings  of 
the  court  during  the  trial  in  any  way  excepted  to,  there  is  no 
review  possible  in  any  aspect  of  the  case. 

II.  But  whether  the  findings  are  general  or  special,  they 
are  conclusive  of  the  facts  found.  Only  in  the  case  of  special 
findings  can  the  court  review  the  sufficiency  of  the  facts  found 
to  support  the  judgment.  Mercantile  Ins.  Co,  v.  Folsom,  18 
Wall.  237;  Dickinson  v.  Planters'  Bank,  16  Wall.  250 ;  Boa/rd- 
man  v.  Toffey,  117  U.  S.  271. 

Now,  if  these  findings  are  special  findings  of  fact,  and  they 
are  to  be  taken  as  conclusively  true,  it  cannot  reasonably  be 
contended  that  the  judgment  was  not  what  it  ought  to  have 
been.  It  is  too  plain  for  argument  that  the  judgment  could 
not  have  been  otherwise  than  as  it  is. 

III.  We  can  scarcely  suppose  that  this  court  will  go  behind 
the  findings  in  this  case,  whether  those  findings  are  general 
or  special.  There  is  nothing  on  which  to  base  a  review  of  the 
correctness  of  those  findings.  The  testimony  in  the  case  is 
not  given;  nor  is' there  any  statement  of  its  purport.  There 
are  no  exceptions  to  rulings  of  the  court  in  the  progress  of  the 
trial,  and  it  nowhere  appears  what  those  rulings  were. 

But  even  if  we  supposed,  in  opposition  to  the  plain  state- 
ment of  the  record,  that  there  was  no  testimony  or  evidence 
in  the  case,  and  that  the  case  was  submitted  upon  the  plead- 
ings alone  and  the  exhibits  which  are  made  part  of  them,  the 
findings  of  the  court  even  then  are  right  and  proper.  It  is 
very  evident  that  the  whole  alleged  indebtedness,  under  the 
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special  terms  of  the  collateral  agreement,  had  become  due  and 
payable  when  the  first  default  of  interest  occurred,  especially 
as  the  notes  themselves  by  their  terms  were  payable  "  on  or 
before"  a  certain  specified  time —  that  is,  at  any  time  at  the 
option  of  the  maker.  The  holder  could  have  brought  suit  for 
the  whole  indebtedness  when  that  default  occurred;  and  the 
courts  of  Texas  have  uniformly  held  that  the  statute  begins  to 
run  from  the  time  when  the  plaintiff  could  sue.  Wailing  v. 
Wheeler,  39  Texas,  480. 

And  as  to  the  alleged  acknowledgment  and  new  promise 
contained  in  a  letter  written  by  the  defendants,  under  date  of 
February  3, 1888,  if  that  letter  is  to  be  taken  as  proved  merely 
by  being  made  an  exhibit  to  a  pleading,  and  if  there  was  no 
other  proof  on  the  subject,  it  is  evident  that  the  court  was 
entirely  right  in  restricting  the  effect  of  this  letter  to  the  sum 
of  one  thousand  dollars.  It  would  be  a  most  violent  con- 
struction that  would  torture  this  letter  into  an  admission  of 
indebtedness  and  a  willingness  to  pay  to  a  greater  extent  than 
that ;  for,  under  the  decisions  of  the  courts  of  Texas,  {Coles 
V.  Kelsey,  2  Texas,  541 ;  S.  C.  47  Am.  Dec.  661,  is  the  leading 
case  on  the  subject),  which  are  in  entire' harmony  and  conform- 
ity with  the  doctrine  of  this  court  upon  the  subject,  an  acknowl- 
edgment of  debt,  in  order  to  amount  to  a  new  promise,  must 
express  willingness  to  pay,  and  certainly  an  expression  of  wil- 
lingness to  pay  $1000  is  neither  an  expression  nor  an  implica- 
tion of  willingness  to  pay  more  than  $1000. 

Mb.  Justice  Harlan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Although  the  record  recites  that  the  case  was  heard  upon 
the  pleadings  and  evidence,  it  does  not  appear  that  any  oral 
testimony  was  introduced.  No  bill  of  exceptions  was  signed, 
and  the  finding  by  the  court  was  general,  stating  only  its  con- 
clusions of  law.  The  defendant,  therefore,  contends  that  there 
is  nothing  before  this  court  for  review. 

This  position  cannot  be  sustained.  The  notes,  upon  which 
the  action  is  based,  and  the  deed  of  trust  filed  with  and  made 
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.a  part  of  the  supplemental  petition  —  their  execution  not  hay- 
ing been  denied  by  the  defendants  under  oath  —  are  to  be 
taken,  without  proof,  as  genuine  instruments  notwithstanding 
the  general  denial  in  the  original  answer  of  all  and  singular 
the  allegations  of  the  petition.  1  Sayles's  Texas  Civil  Statutes, 
Art.  1265,  and  authorities  cited  in  2  Peticolas's  Index-Digest 
of  Texas  Civil  Cases,  p.  1024.  We  have  seen  that  the  notes 
matured,  respectively,  on  the  first  days  of  November,  1885, 
1886  and  1887.  As  this  action  was  brought  within  less  than 
four  years  after  November  1, 1885,  the  defence  of  limitation  — 
although  it  was  stipulated  in  each  note  that  on  default  in  the 
payment  of  interest  at  maturity  the  principal  was  to  become 
due  and  collectible  —  is  without  foundation  as  to  any  of  the 
notes,  unless  the  principal  of  each  note  became  due,  without 
regard  to  the  wishes  of  the  payee  or  holder,  either  imme- 
diately upon  default  in  paying  interest,  or  after  the  expiration 
of  ninety  days  from  such  default.  Whether  that  view  be 
sound  or  not  depends  upon  the  terms  of  the  note  and  the  deed 
of  trust,  and  could  not  be  affected  by  the  testimony  of  wit- 
nesses. In  refusing  judgment  for  the  entire  amount  of  the 
notes,  less  the  admitted  credits,  the  court  below  necessarily 
proceeded  on  the  ground  that,  independently  of  any  option 
upon  the  part  of  the  plaintiff,  the  notes  became  absolutely  due 
and  collectible  at  one  or  the  other  of  the  dates  just  mentioned, 
and  consequently  the  action  on  them  was  barred.  If  this  is 
error,  it  is  one  apparent  on  the  record,  and  need  not  have  been 
presented  by  a  bill  of  exceptions.  Bait  cfe  Potomac  Rail- 
road V.  Trustees  6th  Presby.  Churchy  91  U.  S.  127;  Bennett  v. 
Butterworthj  11  How.  669,  675 ;  Young  v.  Martin,  8  Wall.  354, 
357;  Clinton  v.  Missoui^i  Pacific  Railway ^  122  U.  S.  469,  474. 

We  are  of  the  opinion  that  the  court  erred  in  not  rendering 
judgment  for  the  full  amount  of  the  notes,  less  the  sums 
admitted  in  the  petition  to  have  been  paid.  WaUing  v. 
Wheeler,  39  Texas,  480,  is  cited  by  the  defendants  in  sup- 
port of  the  opposite  view.  But  that  case  only  announces  the 
general  rule  that  limitation  begins  to  run  from  the  time  the 
plaintiff  could  sue. 

A  leading  case  in  the  Supreme  Court  of  Texas  on  this  sub- 
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ject  is  Harrison  Machine  Works  v.  Reigor^  64  Texas,  89. 
That  was  an  action  upon  promissory  notes,  payable  at  different 
dates,  each  containing  an  agreement'  to  the  effect  that  "  a  fail- 
ure to  pay  that  note  when  due  should  mature  both  notes."  The 
note  first  falling  due  was  not  paid  at  maturity,  and  more  than 
four  years  elapsed  without  suit.  The  question  was  presented 
whether  limitation  on  the  note  last  falling  due  commenced 
upon  default  in  the  payment  of  the  one  first  maturing.  It 
was  held  that  it  did,  the  court  saying :  "  That  the  effect  of 
the  agreement  was  to  authorize  suit  or  give  a  right  of  action 
upon  the  last  note  at  the  same  time  that  it  could  be  commenced 
upon  the  first  cannot  be  doubted.  By  the  express  lerms  of 
our  statute  of  limitation  it  commences  to  run  from  the  time 
when  the  cause  of  action  accrues.  It  is  immaterial  from  what 
cause  a  note  becomes  due  so  far  as  the  right  of  the  holder 
to  enforce  it  by  suit  is  concerned.  ...  If  the  holder  of  a 
note  may,  at  his  option,  treat  the  claim  as  due  at  a  later  date 
than  the  maker  has  agreed  that  it  shall  mature,  and  thus  pre- 
scribe a  different  date  at  which  it  shall  be  barred,  the  evidence 
for  its  enforcement  may  be  preserved,  whilst  that  for  its  re- 
sistance may  be  destroyed,  and  thus  the  purpose  of  the  statute 
be  wholly  defeated."  After  referring  to  Hemp  v.  Oarland^ 
4  Q.  B.  519,  as  sustaining  that  view,  but  recognizing  the  fact 
that  that  case  had  been  somewhat  criticised  on  the  gi*ound  that 
the  facts  brought  it  within  the  principle  that  no  one  is  bound 
to  take  advantage  of  a  forfeiture.  Wood  on  Limitations,  296, 
the  court-  proceeds :  "  Admitting  this  to  be  a  correct  view,  it 
cannot  affect  the  present  case.  Here  no  option  was  left  to  the 
creditor;  he  was  forced  to  treat  the  debt  as  due.  It  is  true 
he  was  not  obliged  to  bring  suit  upon  it  upon  default  in  pay- 
ment of  the  first  note ;  neither  is  any  creditor  compelled  to 
sue  upon  a  claim  so  soon  as  it  becomes  due.  But  the  statute 
was  put  in  motion  without  consulting  his  wishes,  by  the  very 
terms  of  the  contract,  which  neither  party  had  any  right  to 
change  without  the  consent  of  the  other.  When  suit  is  left  to 
the  option  of  the  creditor,  and  he  fails  to  bring  his  action  for 
the  whole  debt  upon  the  non-payment  of  one  instalment,  the 
debtor  may  possibly  be  authorized  to  construe  this  as  an  ex- 
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ercise  of  option  in  favor  of  postponing  the  maturity  of  the 
unpaid  instalments.  He  may  be  justified  in  supposing  that  if 
he  had  incurred  a  forfeiture,  the  creditor  had  elected  not  to 
take  any  advantage  of  it,  and  may  be  chargeable  with  knowl- 
edge that  limitation  would  be  computed  accordingly.  But  if 
the  creditor  cannot  postpone  the  maturity  of  the  debt,  and 
hence  cannot  waive  the  forfeiture,  if  such  it  can  be  termed, 
the  debtor  cannot,  of  course,  be  charged  with  notice  that  he 
has  done  so." 

Accepting  this  decision  as  giving  the  rule  to  be  observed  in 
the  interpretation  of  the  local  statute,  it  remains  to  inquire 
whether,  upon  the  mere  default  in  payment  of  interest,  or 
upon  such  default  continuing  for  ninety  days,  limitation  be- 
gan to  run,  without  regard  to  any  option  upon  the  part  of 
the  payee  or  the  holder  of  the  notes.  In  determining  whether 
the  payee  or  the  holder  of  the  notes  was  compelled  to  treat 
them  as  due  and  collectible  upon  such  default,  we  are  to  look 
at  the  deed  of  trust,  and  treat  it  and  the  notes  as  one  instru- 
ment, or  as  contemporaneous  agreements  relating  to  the  same 
subject  matter.  The  deed  refers  to  the  notes,  and  is  itself 
referred  to  in  each  note,  and  may  be  examined  to  ascertain 
the  real  intention  of  the  parties.  Looking  alone  at  the  first 
clause  of  the  notes,  there  would  be  some  ground,  under  the 
case  last  cited,  for  holding,  with  respect  to  each  note,  that  it 
would  become  due  and  collectible,  without  regard  to  the 
wishes  of  the  holder,  immediately  upon  default  in  paying 
interest.  But  this  could  not  have  been  intended,  because  the 
deed  of  trust,  referring  to  the  several  notes,  provides  for  the 
whole  debt,  as  well  as  the  interest,  becoming  due  and  payable, 
if  at  any  time  the  interest  shall  remain  unpaid,  after  maturity, 
for  as  much  as  ninety  days.  We  think,  however,  that  the 
words  in  the  deed  of  trust,"  at  the  option- of  said  third  party," 
the  payee  or  holder  of  the  notes,  refer  not  only  to  a  foreclos- 
ure, but  equally  to  the  clauses  in  the  notes  and  in  the  deed  of 
trust  relating  to  the  maturity  of  the  principal,  in  the  case  of 
a  default  in  the  payment  of  interest.  In  other  words,  the 
principal,  in  either  of  the  contingencies  named,  might  become 
due  and  payable  in  advance  of  the  time  specifically  named  in 
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the  respective  notes,  at  the  option  of  the  payeee  or  holder. 
If  this  be  not  the  correct  interpretation,  it  would  follow 
that  the  payee  or  holder  of  the  notes,  notwithstanding  the 
words  "  at  the  option  of  said  third  party,"  —  which  words 
are  admitted  to  have  given  an  option,  at  least,  as  to  the  fore- 
closure of  the  deed  of  trust — would  be  compelled  to  bring 
hi&  suit  for  forclosure  within  four  years  from  default  in  the 
payment  of  interest  at  maturity,  or  at  least  within  four  years 
after  the  expiration  of  ninety  days  from  such  default.  We  say 
this,  because  it  was  the  law  of  Texas,  when  the  notes  in  suit 
were  executed,  that  if  the  debt  secured  by  a  mortgage  or  deed 
of  trust  was  barred,  the  creditor  was  without  remedy  by  fore- 
closure. Ewell  V.  Daggs^  108  U.  S.  143,  147 ;  Eborti  v.  Can- 
non^s  AdrrCr^  32  Texas,  231 ;  BlackweU  v.  Bamett^  52  Texas, 
326.  Subsequent  decisions,  it  is  true,  may  have  modified  this 
doctrine,  but  only  to  the  extent  of  holding  that,  although  an 
action  for  the  debt  may  be  barred  by  limitation,  a  court  of 
equity,  the  debt  being  unpaid,  will  not  enjoin  a  trustee  from 
executing  a  power  of  sale  given  in  the  deed  securing  the  debt, 
GoldfranJc^  Frank  cfe  Co.  v.  Young^  64  Texas,  432 ;  and  that 
a  sale  by  the  trustee,  under  such  a  power,  after  the  debt  is 
barred  by  limitation,  will  pass  a  good  title  free  from  the  lien 
of  a  subsequent  purchaser  who  has  notice  of  the  incumbrance. 
Fievd  V.  Zvber^  67  Texas,  275,  278.  In  our  judgment,  the 
parties  intended  to  give  the  holder  of  the  notes  an  option  after 
default  in  the  payment  of  interest,  not  only  to  declare  the 
principal  due,  but  to  foreclose  the  deed  of  trust,  in  advance  of 
the  dates  of  maturity  named  in  the  notes  and  deed.  That 
option  not  having  been  exercised  when  or  after  the  several 
defaults  occurred,  limitation  began  to  run  on  the  several  notes 
only  from  their  respective  dates  of  maturity,  as  specified  in 
them,  namely,  the  first  days  of  November,  1885,  1886  and 
1887. 

It  results  that  plaintiff  was  entitled  to  judgment  as  claimed 
in  his  original  petition.  In  view  of  this  conclusion,  it  is  unnec- 
essary to  consider  whether  the  defendants  made  any  acknowl- 
edgment or  promise  which,  under  the  statute  of  Texas,  as 
construed  by  the  Supreme  Court  of  that  State,  {Gathright  v. 


WILLCOX  &  GIBBS   CO.  u  EWING.  627 

Statement  of  the  Case. 

Wheat,  70  Texas,  740;  Kmeger  v.  Krueger,  76  Texas,  178,) 
would  remove  the  bar  of  limitation,  if  we  should  assume  that 
limitation  began  to  run  from  default  in  paying  interest,  or 
upon  the  expiration  of  ninety  days  after  such  default. 

The  judgment  is  reversed,  and  the  cause  remanded  with  direc- 
tions to  grant  a  new  trial,  and  for  further  proceedi/iigs  con- 
sistent with  this  opinion. 

Mr.  Justice  Breweb  concurs  in  the  judgment. 

Mr.  Justice  Gray  did  not  take  part  in  the  decision  of  the 
case. 
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SSROB    TO    THE   CIRCUIT   COURT    OF    THE    UNITED    STATES    FOR    THE 

EASTERN   DISTRICT  OF   PENNSYLVANIA. 

No.  04.    Argaed  October  29, 1881.  —  Decided  November  16, 1801. 

A  contract  of  agency,  which  leaves  the  agent  free  to  terminate  his  relations 
with  the  principal  upon  reasonable  notice,  mast  be  construed  to  confer 
the  same  right  upon  the  principal,  unless  provisions  to  the  contrary  are 
stipulated. 

A  provision  in  a  contract,  otherwise  terminable  upon  reasonable  notice,  that 
a  violation  of  the  spirit  of  the  agreement  shall  be  a  sufficient  canse  for 
its  abrogation,  does  not  imply  that  it  can  be  abrogated  only  for  sufficient 
cause. 

The  plaintiff  in  error  by  contract  appointed  the  defendant  in  error  **  its 
exclusive  vendor  "  for  its  machines  in  a  defined  territory ;  agreed  to  sell 
the  machines  to  him  at  a  large  discount  from  its  retail  New  York  prices; 
and  not  to  **  knowingly  supply  its  goods  at  a  discount  to  go  within  that 
territory."  The  defendant  in  error  accepted  the  appointment ;  agreed  to 
pay  for  the  machines  at  the  discount  rate ;  not  to  sell  them  below  the  said 
retail  rate ;  and  not  to  solicit  orders  within  the  territory  of  other  agents. 
Held,  that  the  agreement  constituted  him  agent  within  the  defined  terri- 
tory. 

The  court  stated  the  case  as  follows : 

This  writ  of  error  brings  up  for  review  a  judgment  based 
upon  a  verdict  for  |15,000  as  the  damages  which  a  jury  found 
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were  sustained  by  the  defendant  in  error,  Ewing,  on  account 
of  an  alleged  breach  of  a  written  contract  between  him  and 
the  Willcox  and  Gibbs  Sewing  Machine  Company,  the  plain- 
tiff in  error,  of  date  October  15, 1874.  The  case  depends  upoa 
the  construction  of  that  contract. 

On  the  16th  of  May,  1867,  the  parties  entered  into  a  written 
agreement,  reciting  that  the  company's  "  agency  "  for  Phila- 
delphia and  vicinity  had  been  conducted  by  Ewing,  and  that 
a  settlement  of  accounts  had  been  made  whereby  the  assets  of 
such  agency  had  been  transferred  to  him.  In  view  of  that 
settlement,  and  to  secure  the  interests  of  both  parties,  it  was 
agreed,  for  considerations  mutually  satisfactory,  that  the  com- 
pany should  furnish  Ewing  such  Willcox  and  Gibbs  sewing 
machines  as  he  might  order,  at  a  discount  of  forty  per  cent 
from  its  list  price  so  long  as  the  list  remained  unchanged,  and 
three  dollars  per  machine  in  addition  to  that  forty  per  cent ; 
that  whenever  the  price  was  changed  due  notice  was  to  h& 
given  Ewing,  and  a  discount  made  upon  the  basis  of  the  then 
cost  of  a  machine  to  the  company  and  its  then  retail  price^ 
which  should  bear'the  same  proportion  that  the  above  discount 
and  three  dollars  per  machine  bore  to  such  cost  and  retail 
price;  and  that  parts  of,  and  attachments  to,  the  machines 
should  be  furnished  at  a  discount  of  forty  per  cent,  and  cab- 
inet work,  needles  and  any  attachments  that  cost  the  company 
more  than  sixty  per  cent  of  its  retail  price,  at  net  cost.  In 
consideration  of  the  premises  Ewing  agreed  to  continue  the 
business,  then  established  in  Philadelphia,  of  the  sale  of  these 
sewing  machines,  and,  in  good  faith,  to  devote  his  entire  time 
and  energy  to  its  advancement  and  improvement,  and  to  the 
increase  of  the  sale  of  the  machines,  as  fully  and  energetically 
as  he  had  done  the  previous  year ;  and  so  long  as  he  faithfully 
did  so  and  in  good  faith  kept  at  least  the  sum  of  $25,000  ac- 
tively employed  therein,  the  company  "agreed  to  continue, 
and  in  equal  good  faith,  carry  out  all  the  provisions"  of  the 
agreement. 

The  company  agreed  to  convey  to  Ewing,  by  proper  writing, 
the  lease  of  the  property  in  Philadelphia  in  which  the  business 
was  then  carried  on,  to  be  used  for  the  purposes  stated  in  the 
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contract.  In  consideration  of  the  premises,  and  so  long  as 
Ewing  faithfully  performed  the  agreement  on  his  part,  he 
was  to  have  the  exclusive  sale  of  the  Willcox  and  Gibbs  sew- 
ing machine,  its  attachments  and  parts,  in  certain  defined  por- 
tions of  Pennsylvania,  New  Jersey,  West  Virginia  and  Ohio ; 
the  company  reserving  the  right  to  sell  their  machines  and 
accessories  at  their  retail  prices  only  to  go  into  such  territory. 
It  was  also  provided  that  "  the  agency,  or,  in  other  words, 
the  interest  in  the  Willcox  and  Gibbs  sewing  machine  busi- 
ness "  conveyed  to  Ewing  was  not  to  be  sold  or  assigned  by 
him  without  the  company's  consent,  but  such  consent  was  to 
be  given  if  the  party  was  acceptable  to  it. 

On  the  day  of  the  execution  of  the  above  agreement  the 
company  gave  this  receipt :  "  Received  from  Daniel  8.  Ewing, 
of  Philadelphia,  twenty-five  thousand  three  hundred  and 
ninety-eight  ^  dollars,  which  is  the  balance  due  this  com- 
pany from  the  Philadelphia  oflBce  to  the  15th  inst.,  the  pay- 
ment of  which  by  the  said  D.  S.  Ewing  transfers  to  him  all  our 
interest  in  the  stock,  fixtures,  book  ac,  etc.,  of  said  office." 

Under  the  date  of  October  15,  1874,  the  parties  signed  a 
memorandum,  in  which  it  was  stipulated  that  a  new  agree- 
ment should  be  entered  into  between  them  containing  certain 
specified  terms,  "  the  making  of  which  it  is  hereby  understood 
shall  nullify  all  former  contracts  and  agreements  made  prior  " 
to  that  date.  This  writing  closed  with  these  words :  "  Above 
is  substantially  our  mutual  understanding  of  what  the  new 
contract  is  to  be."  On  the  same  day  the  new  contract  —  the 
one  in  suit  —  was  reduced  to  writing  and  signed.  It  does 
not  vary  from  the  memorandum  of  the  same  date  in  any  re- 
spect material  to  the  present  controversy.  As  the  case 
depends  upon  the  construction  of  the  last  agreement,  it  is 
given  in  full,  as  follows : 

"This  agreement,  made  and  entered  into  this  fifteenth  day 
of  October,  one  thousand  eight  hundred  and  seventy-four,  by 
and  between  the  Willcox  and  Gibbs  Sewing  Machine  Com- 
pany, a  corporation  duly  organized  under  the  laws  of  the 
State  of  New  York,  of  the  first  part,  and  Daniel  S.  Ewing,  of 
the  city  of  Philadelphia,  Penn.,  of  the  second  part,  witnesseth : 
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"The  first  party  hereby  appoints,  subject  to  conditions 
hereinafter  expressed,  the  second  party  its  exclusive  vendor 
for  its  sewing  machines,  parts  and  attachments,  in  and  for  the 
following-named  territory,  to  wit :  the  city  of  Philadelphia, 
Pa.  and  the  adjacent  country  lying  within  a  radius  of  ten 
miles  from  the  city  hall  of  said  city.  The  second  party  hereby 
accepts  said  appointment.  The  first  party  will  sell  for  the 
present  to  second  party  its  sewing  machines  and  parts  thereof 
at  60  per  cent  discount  from  its  present  New  York  retail  price 
list,  and  its  needles,  attachments,  silk  and  cotton  at  its  lowest 
wholesale  rates.  In  the  event  of  a  change  (the  liberty  to 
effect  which  is  not  herein  intended  to  be  restricted)  in  retail 
prices  or  of  a  general  revision  of  discounts  by  first  party,  the 
second  party  is  to  be  as  favorably  considered  then  in  the  read- 
justing and  fixing  of  discount  rates  to  him  as  is  extended  to 
him  on  present  basis  of  prices.  All  bills  owing  from  second 
to  first  party  shall  be  paid  in  cash  30  days  from  date  of  same. 
The  first  party  will  not  knowingly  supply  its  goods  at  a  dis- 
count to  go  within  the  limits  of  territory  hereby  assigned  ; 
but  the  first  party  reserves  the  right  always  to  sell  its  sewing 
machines,  parts  and  accessories  at  full  retail  rates  to  go  any- 
where. The  established  retail  prices  of  first  party  are  to  be 
maintained  for  retail  trade,  and  the  second  party  is  bound  to 
sustain  them  and  will  bind  all  subvendors  or  agents  of  his  to- 
sustain  said  established  retail  prices.  Second  party  will  be 
allowed  to  fill  orders  from  any  locality  at  full  list  rates,  but 
trade  must  not  be  solicited  by  his  connivance  or  consent  in 
the  territory  of  other  agents,  and  discounts  or  any  equivalent 
device  therefor  must  not  be  allowed  in  any  form  on  articles 
herein  specified  permitted  to  go  out  of  his  own  territory.  Ma- 
chines or  parts,  needles  or  attachments  counterfeiting,  infring- 
ing or  in  any  degree  trespassing  upon  ours,  or  in  any  effect 
trading  upon  our  name,  must  not  be  dealt  in  or  countenanced 
by  second  party,  but  it  is  hereby  agreed  that  his  time,  atten- 
tion and  abilities  must  primarily  be  devoted  to  the  forward- 
ing of  the  interest  of  the  party  of  the  first  part.  If,  for  any 
reason,  at  any  time  the  connection  hereby  formed  shall  cease, 
•the  first  party  shall  have  the  right  to  buy  back  of  its  goods 
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sold  to  second  party  all  such  goods  as  first  party  may  select, 
first  party  to  pay  therefor  same  prices  as  charged  second 
party. 

"  Second  party  agrees  to  purchase  from  first  party  during 
the  year  1875  at  least  $20,000,  net,  worth  of  machines,  parts 
and  accessories,  to  be  taken  in  equal  monthly  parts,  and  to  be 
paid  for  as  stated  herein.  Violation  of  the  spirit  of  this 
agreement  shall  be  sufficient  cause  for  its  abrogation.  Per^ 
mission  is  granted  second  party  to  trade  in  all  former  territory 
occupied  by  him  until  such  time  as  first  party  shall  form  other 
connections  for  occupying  the  territory  not  contained  in  that 
designated  therein  as  belonging  to  second  party. 

'^  And  it  is  agreed  and  understood  that  this  appointment  or 
agency  is  not  salable  or  transferable  by  second  party  without 
obtaining  the  written  consent  of  first  party,  but  such  consent 
is  to  be  given  providing  the  purchaser  or  other  person  is 
acceptable  to  said  first  party.  First  party  consents  to  renew 
and  extend  second  party's  note,  $10,000,  maturing  January 
23-26,  1875,  for  one  year  from  said  date,  without  interest, 
upon  consideration  of  this  agreement,  alone.  All  contracts  or 
agreements  made  prior  to  the  date  first  written  above  are 
hereby  nullified  and  satisfied." 

Subsequently,  February  15,  1877,  Ewing  executed  the  fol- 
lowing receipt,  which  was  endorsed  on  the  contract :  ''•  Received, 
New  York,  Feb'y  15,  1877,  the  sum  of  four  hundred  and 
twenty  ^^^  dollars,  making  the  discount  up  to  55  per  cent  on 
all  goods  received  by  me  since  the  revision  of  discounts  in 
August,  1875,  same  amount  being  in  full  for  all  claims  or 
demands  for  arrears  of  discounts,  allowances  or  any  other 
claims  I  may  have  up  to  date  hereof.  In  consideration  whereof 
I  also  now  confirm  the  within  contract,  admitting  the  com- 
pany's right  to  revise  discounts  or  prices  as  in  its  judgment  it 
may  deem  proper  and  just,  in  conformity  with  the  within  con- 
tract.   D.  S.  Ewing." 

The  parties  continued  to  act  under  the  agreement  of  1874 
until  the  latter  part  of  1879.  On  the  10th  day  of  October  of 
the  latter  year  the  company  notified  Ewing  of  their  purpose 
to   abrogate  their  agreement  at  the  expiration  of  sixty  days 
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from  that  date,  saying :  "  In  the  meantime,  the  company  will 
be  ready  and  willing  to  take  off  your  hands  the  store  now 
occupied  by  you,  and  they  will  purchase,  if  you  desire  to  sell, 
the  fixtures  contained  in  the  store  at  a  just  valuation.  They 
will  also  purchase  all  stock  which  you  have  on  hand  which 
has  been  obtained  from  the  said  company,  in  accordance  with 
the  terms  of  their  contract.  Should  you  be  desirous  of  ter- 
minating the  said  agreement  at  an  earlier  period  than  the 
time  herein  designated,  the  company  will  join  with  you  in  an 
agreement  for  such  earlier  termination  of  the  contract."  In 
reply  to  this  notice,  Ewing  wrote  to  the  company  :  "  I  do  not 
accept  notice  for  the  abrogation  of  the  contract  existing  be- 
tween us,  for  the  reason  that  I  deny  your  right  thus,  or  by 
any  arbitrary  process,  to  determine  said  contract.  Should 
you  wish  to  open  negotiations  for  the  purchase  of  any  thing, 
right  or  privilege  which  I  hold,  that  may  be  of  value  to  you, 
I  shall  be  pleased  to  receive  communications  bearing  upon  the 
subject." 

At  the  trial  of  the  present  action,  brought  to  recover 
damages  for  breach  by  the  company  of  the  contract  of  1874, 
Ewing  introduced  the  agreement  of  1867,  and  gave  evidence 
tending  to  show  the  value  of  the  business  in  that  and  succeed- 
ing years,  his  faithful  performance  of  the  contract,  and  the 
damages  he  had  sustained  by  reason  of  the  alleged  breach. 
To  the  introduction  of  that  evidence  the  company  objected, 
but  the  objection  was  overruled,  and  an  exception  taken.  The 
defendant  did  not  introduce  any  proof,  but  insisted  at  the  trial 
and  insists  here,  that  it  appeared  from  the  evidence  that 
Ewing,  prior  to  the  abrogation  of  the  contract,  did  not  give 
his  time  and  labor,  primarily,  for  the  benefit  of  its  business  in 
his  hands. 

The  defence  was  based,  in  part,  upon  the  broad  ground  that 
the  contract  of  1874  was  revocable  at  the  will  of  the  company, 
or,  at  least,  upon  reasonable  notice  to  Ewing;  and,  as  by  the 
uncontradicted  evidence  sixty  days'  notice  was  given  of  the 
purpose  to  abrogate  it,  that  the  law  was  for  the  company. 
The  court  refused  to  so  charge  the  jury,  and  instructed  them, 
in  substance,  that  the  plaintiff  was  entitled  to  recover  any 


WILLCOX  &  GIBBS  CO.   v.  EWING.  683 

Argument  for  Defendant  in  Error. 

damages  sustained  by  reason  of  sach  abrogation,  unless  it  was 
shown  that  he  failed  to  devote  his  time,  attention  and  abilities, 
in  good  faith  and  primarily,  to  forwarding  the  company's 
interests  as  they  were  involved  in  the  execution  of  the  con- 
tract. 

Mr.    Wayne  Mac  Veagh  for  plaintiff  in  error.     Mr.  A.  H, 
Winterateeii  was  with  him  on  the  brief. 

Mr,  Frank  P.  Prichard  for  defendant  in  error.  Mr.  John 
O.  Johnson  filed  a  brief  for  same.  • 

I.  The  contract  in  suit  was  one  of  sale,  not  of  agency. 

The  right  conferred  upon  Ewing  was  analogous  to  that  con- 
ferred upon  the  licensee  of  a  patent.  The  nature  of  such 
licensee's  right  has  been  very  clearly  considered  by  this  court 
recently  in  the  case  of  St.  Paul  Plow  Works  v.  Starling ^  140 
U.  S.  184. 

Ewing  was  not  constituted  an  agent  to  sell  on  behalf  of  the 
defendant,  for  its  account,  its  machines.  It  was  made  his  duty 
to  purchase  for  himself,  and  to  pay  for,  the  machines  which 
he  desired  to  sell.  The  defendant  agreed  with  him  that  it 
would  furnish  to  him,  to  be  sold  by  him,  for  his  own  account, 
within  a  designated  territory,  its  machines.  It  further  agreed 
that  within  said  territory  he  alone  should  be  allowed  to  sell 
the  same. 

It  seems  too  plain  for  argument  that  the  agreement  by  the 
defendant  with  the  plaintiff  was  one  of  sale  and  not  of  agency. 
It  not  only  conferred  upon  the  latter  the  right  to  sell,  but  it 
excluded  others  from  selling. 

Was  this  agreement  one  of  sale  only  so  long  as  the  defend- 
ant desired  to  sell,  or  one  to  sell  to  him  without  limit  of  time? 

The  agreement  by  Ewing  "to  purchase  from  first  party 
during  the  year  1875  at  least  $20,000  net  worth  of  machines, 
parts  and  accessories  to  be  taken  in  equal  monthly  parts  and 
to  be  paid  for  as  stated  herein,"  was  not  one  which  it  was 
competent  for  the  defendant  at  will  to  revoke.  This  agree- 
ment, by  itself,  is  sufficient  to  show  that  the  provision  was 
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one,  not  at  will,  but  for  a  time,  and  for  a  time  not  terminable 
with  the  year  1875. 

Inasmuch  as  the  contract  was  not  to  be  at  will,  it  was  to 
have  some  duration.  The  least  extent  which  can  bo  given  it 
is  for  the  life  of  Ewing,  or  during  the  continuance  in  business 
of  the  defendant.  An  agreement  to  run  for  some  time,  not 
limited,  cannot  be  otherwise  construed. 

II.  The  contract  of  1867  was  properly  admitted  in  evidence. 
The  contract  of  1867  was  admissible  in  evidence  not  only  as 

throwing  some  light  upon  the  question  of  the  value  of  the 
contract  broken,  but  also  for  the  purpose  of  showing  the  fact 
that  the  agreement  of  1874  rested  upon  a  consideration. 

The  contract  of  1874  stated  that  "  All  contracts  or  agree- 
ments made  prior  to  the  first  date  written  above  are  hereby 
nullified  and  satisfied." 

It  was  the  right  of  the  jury  to  know  that  a  consideration 
had  been  given.  It  was  impossible  to  correctly  understand 
the  relation  established  by  the  contract  of  1874  without  a 
knowledge  of  the  situation.  It  was  not  claimed  that  the  con- 
tract of  1867  was  admissible  to  modify,  to  alter,  or  to  vary 
that  of  1874,  but  simply  to  show  that  the  parties  had  dealt 
together  previously  about  the  same  subject  matter,  and  that 
the  new  agreement  grew  out  of  such  past  relation.  Though 
the  learned  judge  did  not  admit  the  contract  of  1867  for  this 
purpose,  we  submit  that  ^^  should  have  done  so. 

III.  The  value  paid  to  the  defendant  by  the  plaintiff  for 
the  exclusive  right  to  sell  its  sewing  machines  in  1867,  in  con- 
nection with  the  oral  testimony,  was  pertinent  to  the  issue 
raised  as  to  the  amount  of  damages  due  the  plaintiff. 

Mb.  Justigb  Hablan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

If  this  action  was  based  upon  the  agreement  of  1867,  there 
would  be  some  ground  for  holding  that  the  company  was 
obliged,  by  that  agreement,  to  continue  Ewing  as  agent  so 
long  as  he  performed  its  stipulations.  We  are  only  concerned, 
however,  with  the  agreement  of  1874,  which  materially  differs 
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from  that  of  1867,  and  expressly  provides  that  all  prior  con- 
tracts between  the  parties  ^'  are  hereby  nullified  and  satisfied." 
It  is  only  for  a  breach  of  the  contract  of  1874  the  plaintiff 
sues.  Looking  at  all  the  provisions  of  the  last  agreement,  it 
is  clear  that  Ewing  —  although  bound,  while  the  contract  was 
in  force,  to  devote  his  time,  attention  and  abilities,  primarily,  to 
the  interests  of  the  company,  within  the  territory  allotted  to 
him  —  was  not  compelled  to  continue  in  its  service  for  any 
given  number  of  years,  at  least  after  1876,  or  indefinitely,  but 
was  at  liberty  after  that  year,  if  not  before,  upon  reasonable 
notice,  to  surrender  his  position  and  quit  its  service,  subject  to 
the  company's  right  to  buy  back  such  of  its  goods  sold  to  him 
as  it  might  select,  and  for  the  prices  at  which  they  were 
charged  to  him.  He  may  have  been  entirely  satisfied  with 
the  manner  in  which  the  company  acted  towards  him,  and  yet 
may  have  preferred  —  it  is  immaterial  for  what  reason  —  not 
to  remain  in  its  service  after  1875,  or  to  continue  in  the  busi- 
ness of  selling  sewing  machines.  We  specify  the  year  1875, 
because  Ewing  agreed  to  purchase,  during  that  ydar,  $20,000 
of  the  company's  machines.  But  he  did  not  bind  himself  to 
purchase  any  given  number  during  subsequent  years.  It  would 
be  a  very  hard  interpretation  of  the  contract  to  hold  that  he 
was  bound  by  the  agreement  of  1874  to  serve  the  company 
within  the  designated  territory  so  long  as  it  kept  the  contract, 
and  was  satisfied  with  him  as  its  agent.*  None  of  its  provisions 
would  justify  such  an  interpretation. 

If  Ewing  had  the  privilege,  upon  reasonable  notice,  of  sever- 
ing the  connection  between  him  and  the  company  after  1875, 
upon  what  ground  could  a  like  privilege  be  denied  the  company 
if  it  desired  to  dispense  with  his  services  ?  He  contends  that 
his  life,  or  the  continuance  of  the  company  in  business,  was 
the  shortest  duration  of  the  contract,  consistently  with  its  pro- 
visions, provided  he  did  his  duty.  This  position  is  untenable. 
His  appointment  was  made  and  accepted  subject  to  the  condi- 
tions expressed  in  the  agreement.  No  one  of  those  conditions 
is  to  the  effect  that  so  long  as  he  devoted  his  time,  attention 
and  abilities  to  the  company's  business,  he  should  retain  his 
position  as  its  exclusive  vendor,  within  the  territory  named. 
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without  regard  to  its  wishes.  If  the  parties  intended  that 
their  relations  should  be  of  that  character,  it  was  easy  to  have 
so  stipulated.  The  only  part  of  the  contract  that  gives  color 
to  the  theory  for  which  the  plaintiff  contends,  is  the  part  de- 
claring that  a  violation  of  the  spirit  of  the  agreement  "  shall 
be  sufficient  cause  for  its  abrogation."  This  clause,  it  may  be 
suggested,  was  entirely  unnecessary  if  the  parties  retained  the 
right  to  abrogate  the  contract  after  1876,  at  pleasure,  and 
implies  that  it  could  be  abrogated  only  for  sufficient  cause,  of 
which,  in  case  of  suit,  the  jury,  under  the  guidance  of  the  court 
as  to  the  law,  must  judge  in  the  light  of  all  the  circumstances. 
We  cannot  concur  in  this  view.  The  clause  referred  to  is  not 
equivalent  to  a  specific  provision  declaring,  affirmatively,  that 
the  contract  should  continue  in  force,  for  a  given  number  of 
years,  or  without  limit  as  to  time,  unless  abrogated  by  one  or 
the  other  party  for  sufficient  cause.  It  was  inserted  by  way 
of  caution,  to  indicate  that  the  parties  were  bound  to  observe 
equally  the  spirit  and  the  letter  of  the  agreement  while  it  was 
in  force. 

There  was  some  discussion  at  the  bar  as  to  whether  Ewing 
was,  strictly,  an  agent  of  the  company.  We  think  he  was. 
He  was  none  the  less  an  agent  because  of  his  appointment  as 
"exclusive  vendor"  of  the  defendant's  machines  within  a  par- 
ticular territory,  or  because  of  the  peculiar  privileges  granted 
to  or  the  peculiar  restrictions  imposed  upon  him.  One  clause 
of  the  contract  prohibits  him  from  soliciting  trade,  directly  or 
indirectly,  in  the  territory  "of  other  agents;"  another,  that 
he  will  bind  "all  sub-vendors  or  agents"  to  sustain  the  estab- 
lished retail  prices  of  the  company ;  and  still  another  imposes 
restrictions  upon  the  sale  of  his  "appointment  or  agency." 
The  agreement  constituted  him  the  sole  agent  of  the  com- 
pany for  the  sale  of  its  machines  within  a  certain  territory. 
It  is  true  that  the  machines  he  undertook  to  sell  were  to  be 
purchased  by  him  from  the  company  at  a  large  discount. 
But  he  could  not  sell  them  by  retail  below  the  regular  retail 
prices.  This  arrangement  was  the  mode  adopted  to  protect 
the  company's  interests,  and  to  secure  the  plaintiff  such  com- 
pensation for  his  services  as  would  induce  him  to  devote  his 
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time,  attention  and  abilities  to  the  conipany's  interests.  He 
was  still  a  mere  agent  to  sell  such  machines  as  might  be  deliv- 
ered to  him  under  the  contract.  We  perceive  nothing  in  the 
agreement  of  1874  to  take  the  case  out  of  the  general  rule 
that  "the  principal  has  a  right  to  determine  or  revoke  the 
authority  given  to  his  agent  at  his  own  mere  pleasure;  for, 
since  the  authority  is  conferred  by  his  mere  will,  and  is  to  be 
executed  for  his  own  benefit  and  his  own  purposes,  the  agent 
cannot  insist  upon  acting  when  the  principal  has  withdrawn 
his  confidence,  and  no  longer  desires  his  aid."  Story  on 
Agency,  §§  462,  463.  So  far  as  the  company's  power  of  revo- 
cation is  concerned,  the  case  is  not  materially  different  from 
what  it  would  be  if  the  plaintiff  had  agreed  to  sell  such 
machines  as  were  delivered  to  him  at  the  established  retail 
prices,  i-eceiving,  as  compensation  for  his  services,  the  differ- 
ence between  those  prices  and  the  amount  he  agreed  to  pay  for 
them  under  the  contract  of  1874.  In  either  case,  his  relation 
to  the  company  would  be  one  of  agency,  that  could  be  termi- 
nated at  its  will  or  by  renunciation  upon  his  part,  at  least  after 
1875.  Of  course  the  revocation  by  the  principal  of  the  agent's 
authority  could  not  injuriously  affect  existing  contracts  made 
by  the  latter  under  the  power  originally  conferred  upon  him. 

For  the  reasons  stated  the  court  below  erred  in  not  instruct- 
ing the  jury,  as  requested,  to  return  a  verdict  for  the  de- 
fendant. 

The  Judgment  is  reversed,' with  directions  to  grant  a  new 
trial,  amd  for  further  proceedinys  consistent  xoith  this 
opinion. 

Mr.  Justice  Bradley  and  Mr.  Justice  Gray  did  not  hear 
the  argument  or  take  part  in  the  decision  of  this  case. 
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CRAIG  V.  CONTINENTAL   INSURANCE  COMPANY. 

EBBOB  TO  THE   CIBOTJIT    OOUBT  OF    THE     UNITED    STATES     FOE  THE 

EASTEEN   DISTEICT   OF   MICHIGAN. 

No.  88.    Argued  November  6, 9, 1801.  — Decided  November  23, 1881.  . 

The  provisions  of  §  4283  of  the  Revised  Statutes  relieving  the  owner  of  a 
vessel  from  liability  for  a  loss  occasioned  without  his  privity  or  knowl- 
edge, apply  to  an  Insurance  company,  to  which,  as  insurer,  a  vessel  has 
been  abandoned,  and  which  was  charged  with  negligence  in  causing  the 
vessel  to  be  so  towed  that  she  sank  and  became  a  total  loss,  and  the  life 
of  an  employ 6  on  board  of  her  w^as  lost. 

The  identity  of  the  vessel  was  not  lost,  she  being  officered  and  manned  and 
having  on  board  a  cargo. 

The  provisions  of  §  4283  apply  to  cases  of  personal  Injury  and  death. 

The  extinguishment  of  liability  may  be  availed  of  as  matter  of  law,  on  the 
facts,. in  a  suit  to  recover  for  the  death  of  the  employ6. 

The  provisions  of  the  statute  apply  to  a  vessel  used  on  the  Great  Lakes,  she 
not  being  '*  used  in  rivers  or  Inland  navigation,"  within  the  meaning  of 
§  4289. 

The  insurer  being  a  corporation,  the  privity  or  knowledge  of  a  person  who 
was  alleged  to  have  been  guilty  of  the  negligence,  and  who  was  not  a 
managing  officer  of  the  corporation,  or  employed  directly  by  it,  and 
whose  powers  were  no  greater  than  those  of  the  master  of  a  vessel,  was 
not  the  privity  or  knowledge  of  the  corporation. 

The  court  stated  the  case  as  follows : 

This  is  an  action  at  law  brought  by  Thomas  Craig,  adminis- 
trator of  the  estate  of  John  Carbry,  deceased,  against  the 
Continental  Insurance  Company  of  New  York,  a  New  York 
insurance  corporation,  and  three  other  insurance  corporations, 
to  recover,  under  a  statute  of  Michigan,  (2  Howell's  Annotated 
Statutes  of  Michigan,  §§  8313,  8314,)  $25,000,  as  damages  for 
the  death  of  Carbry,  for  the  benefit  of  his  mother  and  his 
three  minor  sisters,  as  next  of  kin  and  distributees  of  his 
estate,  it  being  alleged  that  he  lost  his  life  through  the  negli- 
gence of  the  defendants,  in  December,  1883.  It  was  com- 
menced in  the  Superior  Court  of  the  city  of  Detroit,  Michigan, 
and  was  removed  by  the  defendants  into  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Michigan. 
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The  defendants  were  insurers  against  marine  risks  of  a  steam 
propeller  called  the  Enterprise.  While  on  a  voyage  on  the 
Lakes,  she  was  stranded,  November  20,  1883,  on  rocks  at 
Green  Island,  in  the  northern  part  of  Lake  Huron.  She  had 
on  board  a  cargo  of  merchandise  and  a  crew  of  10  or  12  men. 
After  the  stranding,  her  owners  abandoned  her  to  the  insurers, 
and  she  became  the  property  of  the  latter.  The  general  agent 
of  the  Continental  Insurance  Company  for  the  Lake  region 
was  Mr.  Dimock,  of  Buffalo,  New  York,  who  was  also  a 
member  of  the  firm  of  Crosby  &  Dimock,  of  that  place,  who 
were  general  agents  for  several  other  companies.  James  J. 
Reardon,  of  Buffalo,  was  employed  by  Crosby  &  Dimock  as 
a  marine  inspector.  Among  his  other  duties  was  that  of  going, 
when  notified,  to  the  assistance  of  wrecked  and  stranded  vessels 
insured  by  companies  represented  by  Crosby  &  Dimock,  and 
getting  them  to  a  port  of  safety.  On  November  29,  1883, 
Reardon  was  notified  by  Crosby  &  Dimock  in  regard  to  the 
Enterprise,  and  went  with  a  steam-tug  called  the  Balize,  with 
steam-pumps  and  engineers,  to  the  assistance  of  the  Enterprise. 
One  of  the  steam-pumps  was  in  charge  of  Carbry.  Soon  after 
their  arriving  at  the  place  where  the  Enterprise  was,  her  crew 
being  still  on  board  of  her  and  in  charge  of  her,  the  steam- 
pumps  were  set  up,  and  she  was  pumped  out  and  pulled  off 
from  the  place  where  she  had  stranded.  This  was  done  under 
the  supervision  of  Reardon.  She  was  more  or  less  injured  by 
the  stranding,  but  when  she  was  got  off  she  was  towed  into 
deep  water,  and,  although  she  leaked,  she  was  kept  free  by 
the  use  of  one  pump  for  about  66  hours,  from  10  o'clock 
Thursday  morning  until  4  o'clock  the  following  Sunday  morn- 
ing. Part  of  her  cargo  had  been  removed,  but  it  was  replaced. 
Her  machinery  was  disabled,  and  it  was  necessary  that  the 
Balize  should  take  her  in  tow,  to  remove  her  to  a  port  where 
she  could  be  repaired.  She  started  in  tow  astern  of  the  Balize, 
bound  for  Detroit,  at  4  o'clock  on  Sunday  morning,  December 
9, 1883,  with  her  cargo  on  board  and  a  crew  of  13  men,  includ- 
ing 4  who  were  in  charge  of  2  steam-pumps,  one  of  which  was 
under  the  care  of  Carbry.  Her  mate  was  in  command  of  her. 
Reardon  was  on  board  of  the  Balize.     No  trouble   was  ex- 
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perienced  in  the  navigation  of  the  Enterprise,  until  2  o'clock 
on  the  morning  of  the  next  day,  22  hours  after  she  had  started ; 
and  then,  while  oflf  Point  aux  Barques  and  Saginaw  Bay,  she 
filled  and  sank  and  became  a  total  loss,  and  Carbry  lost  his 
life.  He  was  22  years  of  age.  The  declaration  alleged  that 
his  life  was  lost  through  the  negligence  of  the  defendants,  in 
particulars  which  it  specified. 

The  defendants  having,  in  the  ^tate  court,  separately  de- 
manded a  trial  of  the  matters  set  forth  in  the  declaration,  the 
action  was,  after  its  removal,  tried  in  the  Circuit  Court  of  the 
United  States,  "before  the  district  judge.  Judge  Brown,  (now 
of  this  court,)  and  a  jury ;  and,  under  the  instruction  of  the 
court,  a  verdict  was  rendered  in  favor  of  the  three  defendants 
other  than  the  Continental  Insurance  Company.  The  trial 
proceeded  against  the  latter  company,  and  resulted  in  a  verdict 
against  it  for  $8000.  On  motion,  and  in  February,  1886,  the 
verdict  was  set  aside,  and  a  new  trial  was  granted.  The 
opinion  of  the  court  on  the  motion,  delivered  by  Judge  Brown, 
is  reported  in  26  Fed.  Rep.  798.  The  ground  assigned  for 
granting  the  motion  was  that  the  liability  of  the  defendant, 
if  any,  was  destroyed,  because  it  was  subject  to  the  provisions 
of  §  4283  of  the  Revised  Statutes  of  the  United  States,  and 
the  Enterprise  was  totally  lost  during  the  voyage  on  which 
the  death  occurred.  A  judgment  was  then  entered  in  favor 
of  the  three  defendants  other  than  the  Continental  Insurance 
Company. 

The  new  trial  was  had  before  Judge  Brown  and  a  jury  in 
March,  1886.  There  is  a  bill  of  exceptions,  which  states  that 
the  court  instructed  the  jury  to  render  a  verdict  in  favor  of 
the  defendant,  which  was  done.  The  plaintiff  excepted  to  the 
instruction  of  the  court.  The  bill  of  exceptions  contains  all 
the  evidence  offered  on  both  sides.  A  judgment  in  favor  of 
the  defendant  was  rendered  in  September,  1887,  and  the  plain- 
tiff has  brought  the  case  to  this  court  by  a  writ  of  error. 

It  is  stated  in  the  bill  of  exceptions  that  prior  to  the  send- 
ing of  the  expedition  under  Reardon  to  rescue  the  Enterprise, 
she  had  been  abandoned  by  her  owners  to  the  Continental 
Insurance  Company,   by   which   she  was   insured,   and  had 
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become  its  property ;  and  that,  by  reason  of  her  being  sunk 
at  the  time  Carbry  lost  his  life,  she  became  and  was  a  total 

lOiB. 

Mt.  Don  M.  Dickinson  for  plaintiff  in  error. 

Does  the  limited  liability  act  apply  not  only  for  the  protec- 
tion of  the  owners  of  a  live  ship  in  case  of  her  wreck  and  loss, 
but  also  after  such  wreck  and  loss  of  this  same  ship,  for  the 
protection  against  liability  of  the  underwriters,  or  any  one  else, 
from  acts  of  gross  negligence  when  engaged  as  salvors  of  any- 
thing of  value  from  wreck  or  cargo  ? 

If  her  captain  and  crew  were  justified  in  abandoning  the 
Enterprise  (a  question  for  the  jury)  as  a  total  loss,  and  if  with 
the  means  at  their  command  (a  question  for  the  jury)  they 
could  not  have  restored  her  to  life,  then  she  lost  her  character 
and  identity  as  a  ship,  and  became  something  else,  as  truly  as 
a  man  who  dies  becomes  a  corpse.  N"o  rights  or  liabilities  per- 
taining to  living  men  attach  to  a  corpse,  and  none  attach  to  a 
total  wreck  at  sea;  although  there  are  entirely  independent 
bodies  of  law  dealing  with  the  treatment  of  dead  men  and  the 
treatment  of  wrecks. 

If  she  was  a  total  wreck  and  the  limited  liability  act  applies 
to  the  case,  then  it  would  also  be  applicable  if  the  under- 
writers had  towed  Carbry  out  to  sea  upon  any  remnant  of  the 
ship,  or  any  piece  of  her,  whether  it  be  a  hull  without  a 
bottom,  a  bottom  without  the  sides  or  a  plank  or  two  that 
was  under  him.  In  the  sense  that  the  underwriters  are  owners 
by  subrogation,  they  are  the  owners  of  every  piece  of  the 
wreck,  but  we  submit  that  thev  are  not  the  owners  in  the 
sense  contemplated  by  this  act. 

"Ships  and  vessels"  are  defined  by  this  court  to  be  "all 
nm'igahle  structures  intended  for  transportation."  Coj)e  v.  Dry 
Dork  Company,  119  U.  S.  625,  629. 

Capen  v.  Washington  Insurance  Company^  12  Cush.  517,  was 
a  case  involving  a  question  of  implied  warranty  as  to  the  con- 
dition of  a  vessel  in  marine  insurance,  taken  when  the  vessel 
was  at  sea.     The  court  drew  the  distinction  between  a  sound, 

VOL.   CXLI — 41 
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'serviceable  ship,  and  one  that  has  ceased  to  be  a  ship  by  be- 
coming a  wreck.  It  held  that  while  in  such  a  case  there  was 
no  implied  warranty  on  the  part  of  the  insured,  that  the  vessel 
Vas  seaworthy  *^in  the  ordinary  sense  of  the  term,"  either 
"when  the  policy  was  written  or  at  the  time  when,  by  its  terms, 
the  risk  commenced,  yet  there  was  an  implied  warranty  that 
the  vessel  was  in  existence  as  a  vessel,  not  lost  at  the  time 
fixed  for  the  commencement  of  the  risk.  It  said  :  If  she  is  at 
sea ;  when  she  has  sailed  in  a  seaworthy  condition,  and  is  safe, 
{scdvicsj  not  lost,)  so  as  to  be  a  proper  subject  for  a  contract  of 
insurance  at  the  time  the  risk  attaches ;  and  if  the  vessel  is  in 
such  condition,  and  the  implied  warranty  to  this  extent  is  not 
broken,  the  policy  attaches  and  is  not  void.  .  .  .  But  if 
the  vessel  was  then  lost,  become  a  wreck  or  had  ceased  to  exist 
as  a  vessel,  or  was,  if  at  sea,  in  a  condition  or  under  circum- 
stances in  which  she  could  not  on  her  arrival  in  port  be  made 
available  by  reasonable  or  suitable  repairs  and  fitting  for  navi- 
gation, then  there  was  no  subject  for  the  policy  to  take  effect 
upon,  and  the  contract  would  be  void. 

In  Gardner  v.  Salvador,  1  Mood.  &  Rob.  116, 117,  the  court 
in  discussing  the  question  of  whether  the  ship's  character  was 
changed  by  wreck,  says :  "  If  the  situation  of  the  ship  be  such 
that  by  no  means  within  the  master's  reach  it  can  be  treated 
so  as  to  retain  the  character  of  a  ship,  then  it  is  a  total  loss. 
If  the  captain,  by  means  within  his  reach,  can  make  an  experi- 
ment to  save  it,*with  a  fair  hope  of  restoring  it  to  the  charac- 
ter of  a  ship,  he  cannot  by  selling  it  turn  it  into  a  total  loss. 
If  she  be  in  a  situation  such  that,  by  means  which  the  captain 
could  reasonably  use  she  could  not  be  brought  to  retain  the 
character  of  a  ship,  it  is  a  total  loss." 

In  the  case  of  T/ie  Ilendrick  Hudson,  3  Ben.  419,  421,  the 
court  discusses  the  loss  of  character  of  a  ship  in  connection 
with  the  question  of  salvage. 

The  Ilendrick  Hudson  had  been  a  ship,  was  capable  of 
floating  and  being  towed,  but  had  been  converted  into  a  sort 
of  floating  saloon.  The  court  (Blatchford,  Justice)  says: 
"The  fact  that  the  structure  has  the  shape  of  a  vessel,  or  had 
been  once  used  as  a  vessel,  or  could,  by  proper  appliances,  be 
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again  used  as  such,  cannot  affect  the  question.  The  test  is 
the  actual  status  of  the  structure,  as  being  fairly  engaged  in 
commerce  or  navigation." 

The  status  as  a  ship  having  rights  and  liabilities  under  the 
law  as  such  may  thus  be  lost  by  misfortune,  as  by  wreck,  or 
by  the  voluntary  act  of  the  owners.  A  ship  which  has  become 
"derelict"  hy  wrecking  (and  a  ship  may  become  derelict  by 
simple  abandonment  at  sea  —  Judge  Story  in  Rowe  v.  Brig 

,  1  Mason,  372,  373)  is  one  "where  there  has  been  an 

abandonment  by  oificers  and  crew,  without  hope  of  recovery." 
The  Aquila,  1  Ch.  Rob.  32,  37. 

In  such  a  case,  if  the  underwriters  had  not,  as  in  this  case, 
become  the  salvors,  the  right  of  other  salvors  might  have 
attached. 

Are  the  negligences  of  any  one  in  and  about  the  retrieving 
of  value  from  a  wreck  to  be  brought  within  any  law  relating 
distinctly  and  in  terms  to  a  "ship"  or  "  vessel" ? 

Undoubtedly  the  test  as  to  the  wrecked  ship  must  be 
whether  she  is  capable  of  navigation  by  the  use  of  means  at 
hand ;  if  she  is  not  she  has  lost  her  character  as  a  ship.  And 
this  question  is  one  for  the  jury,  as  held  in  the  two  cases  first 
above  cited.  As  a  matter  of  fact  the  evidence  was  conclusive 
upon  this  point.  The  Enterprise  had  pounded  through  many 
gales,  upon  the  rocks,  and  had  begun  to  break  up  so  that  she 
perceptibly  showed  different  and  independent. movements  of 
her  bow  and  stern,  of  her  mast  and  smokestack ;  her  machin- 
ery for  steaming  was  broken  up ;  and  she  could  not  navigate 
or  float  either  by  her  own  means  or  in  tow,  as  when  towed 
through  quiet  water,  she  went  to  the  bottom. 

The  limited  liability  act  above  quoted,  stands  unaffected  for 
the  purposes  of  this  case,  by  the  amendment  of  June  26,  1884, 
(23  Stat.  57,  c.  121,  §  18,)  and  by  the  act  approved  June  19, 
1886,  extending  the  provisions  of  the  act  to  all  vessels  used 
on  lakes  or  rivers  for  inland  navigation,  etc.  24  Stat.  80, 
c.  421,  §  4. 

There  is  no  provision  bf  the  act  which  can  be  construed  as 
extending  the  provisions  of  the  limitation  so  as  to  include 
underwriters  engaged  in  salvage. 
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Section  4286,  Revised  Statutes,  extends  the  meaning  of 
owners,  as  used  in  the  act,  so  as  to  include  "  the  charterer  of 
any  vessel,  who  shall  man,  victual  and  navigate  such  vessel  at 
his  own  expense  or  procurement." 

We  submit  therefore : 

First,  That  the  limited  liability  act  cannot  b^  construed  to 
cover  the  case  of  underwriters  engaged  in  saving  wreckage ; 
and. 

Second,  That  it  would  have  no  application  for  the  benefit  of 
the  original  owners  themselves,  except  for  their  protection 
from  liability  incurred  for  the  cause  of,  or  in  and  about  the 
original  wrecking ;  not  for  any  common  law  liability  incurred 
while  engaged  about  recovering  wreckage  after  the  wreck  is 
an  accomplished  fact,  the  character  as  a  ship  finally  lost,  and 
the  vessel  entirely  and  properly  abandoned  by  the  officers  and 
crew. 

Mr.  F,  H.  Camfidd  for  defendant  in  error. 

Mb.  Justice  Blatchfobd,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  principal  contention  on  the  part  of  the  plaintiff  is  that 
§  4283  of  the  Revised  Statutes  does  not  apply  to  the  case. 
That  section  is  as  follows  :  "  Sec,  4283.  The  liability  of  the 
owner  of  any  vessel,  for  any  embezzlement,  loss  or  destruction, 
by  any  person,  of  any  property,  goods  or  merchandise,  shipped 
or  put  on  board  of  such  vessel,  or  for  any  loss,  damage  or 
injury  by  collision,  or  for  any  act,  matter  or  thing,  lost  [loss?], 
damage  or  forfeiture,  done,  occasioned  or  incurred,  without 
the  privitj'^  or  knowledge  of  such  owner  or  owners,  shall  in  no 
case  exceed  the  amount  or  value  of  the  interest  of  such  owner 
in  such  vessel,  and  her  freight  then  pending,"  It  is  contended 
that  the  statute  does  not  apply,  because  the  vessel  had  been 
wrecked  and  abandoned  to  the  underwriters ;  that  they  cannot 
be  relieved  under  the  statute  from  their  liability  for  negligence 
while  engaged  in  saving  the  wreck  or  the  cargo ;  and  that  she 
had  lost  her  identitv  as  a  vessel. 
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But  we  are  of  opinion  that  her  identity  was  not  lost.  She 
was  still  a  vessel.  She  had  lost  her  own  power  of  locomotion, 
but  she  was  capable  of  being  towed  as  a  vessel,  and  was  so 
towed  for  22  hours,  and  until  she  had  accomplished  a  large 
portion  of  her  voyage.  She  was  officered  and  manned,  and 
had  on  boarJ  a  cargo.  If,  during  the  22  hours,  through  the 
negligence  of  those  on  board  of  her  and  in  charge  of  her,  she 
had  done  damage  by  coming  into  collision  with  another,  vessel 
and  survived,  she  could  have  been  libelled  as  a  vessel ;  and 
she  could  have  been  libelled  for  salvage.  She  was  in  the  same 
condition  as  any  vessel  which  at  sea  loses  her  means  of  pro- 
pulsion and  has  to  be  towed  into  port. 

The  fact  that,  as  between  her  former  owner  and  the  insur- 
ance company,  she  had  been  abandoned  as  a  total  loss,  does 
not  affect  the  question.  She  was  abandoned  as  a  total  loss  to 
her  owner  for  the  purposes  of  the  policy  of  insurance,  but,  as 
in  numerous,  other  cases  of  abandonment,  she  was  abandoned 
with  the  privilege  to  the  insurance  company  of  treating  her 
as  a  vessel  and  repairing  her  if  it  could.  Her  ownership  by 
the  insurance  company,  resulting  from  the  abandonment,  was 
of  the  same  character  as  would  have  been  her  ownership  by 
any  person  who  had  purchased  her  in  her  then  condition  from 
the  former  owner.  After  her  abandonment,  she  entered  upon 
a  new  career  and  a  new  voyage,  and  §  4283  applies  to  the 
liability  of  the  owner  of  her  on  such  voyage,  for  damages  for 
the  death  of  Carbry. 

It  was  held  by  this  court,  in  Butler  v.  Boston  cfe  Savannah 
Steamship  Co.,  130  IT.  S.  527,  that  the  provision  of  §  4283 
applies  to  cases  of  personal  injury  and  death,  as  well  as  to 
cases  of  loss  of,  or  injury  to,  property.  Whatever  liability 
there  was  on  the  part  of  the  defendant,  was  extinguished  by 
the  loss  of  the  Enterprise,  and  the  extinguishment  of  such 
liability  may  be  availed  of  in  this  suit,  as  matter  of  law,  on 
the  facts  of  the  case.  The  Scotland^  105  U.  S.  24 ;  Providence 
<&  N.  Y.  Steamship  Co.  v.  IliU  Mfg.  Co.,  109  U.  S.  578,  594. 

The  restriction  of  the  statute  by  §  4289  to  vessels  not  "  used 
in  rivers  or  inland  navigation,"  does  not  apply  to  the  Enter- 
prise, because  she  was  used  on  the  Great  Lakes.     American 
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Trans,  Go,  v.  Moore^  5  Michigan,  368;  Moore  y.  AmeriocMv 
Trans.  Co.^  24  How.  1. 

The  only  question  remaining  is  as  to  whether  the  loss  of 
Carbry's  life  occurred  with  the  privity  or  knowledge  of  the 
insurance  company,  it  being  contended  that  the  knowledge 
and  privity  of  Reardon  were  those  of  the  company.  But  it 
was  held  by  this  court,  in  Walker  v.  Transportation  Company y 
3  Wall.  150,  in  regard  to  the  statute  (Act  of  March  3,  1851, 
§  1,  9  Stat.  635,  now  §  4282  of  the  Revised  Statutes)  which  pro- 
vides as  follows :  "  No  owner  of  any  vessel  shall  be  liable  to 
answer  for  or  make  good  to  any  person  any  loss  or  damage 
w^hich  may  happen  to  any  merchandise  whatsoever,  which 
shall  be  shipped,  taken  in  or  put  on  board  any  such  vessel,  by 
reason  or  by  means  of  any  fire  happening  to  or  on  board 
the  vessel,  unless  such  fire  is  caused  by  the  design  or  neglect 
of  such  owner,"  that,  in  order  to  make  the  owner  of  a 
vessel,  in  case  of  loss  by  fire,  liable  for  negligence,  it  must 
appear  that  the  owner  had  directly  participated  in  the  neg- 
ligence. It  was  there  said,  that,  as  the  object  of  the  act  was 
"  to  limit  the  liability  of  owners  of  vessels,"  and  the  excep- 
tion was  not,  in  terms,  of  negligence  generally,  but  only  of 
negligence  of  the  owners,  it  would  be  a  wrong  construction 
of  the  act  to  hold  that  the  exception  extended  "  to  the  oflScers 
and  crews  of  the  vessels,  as  representing  the  owners ; "  that 
§  6  of  the  act  (now  §  4287  of  the  Revised  Statutes)  showed 
that  it  was  the  purpose  of  the  preceding  sections  to  release 
the  owner  from  some  liability  for  the  negligence  and  fraud  of 
the  master  and  other  agents  of  the  owner,  for  which  those 
persons  were  themselves  liable  and  were  to  remain  so;  and 
that,  in  reference  to  fires  occurring  on  the  vessels  to  which  the 
statute  applied,  the  owner  was  "  not  liable  for  the  misconduct 
of  the  officers  and  mariners  of  the  vessel,  in  which  he  does 
not  participate  personally."  The  same  rule  is  applicable  to 
the  words  "  privity  or  knowledge  "  in  §  4283. 

When  the  owner  is  a  corporation,  the  privity  or  knowledge 
must  be  that  of  the  managing  officers  of  the  corporation.  In 
HM  Manufacturing  Co.  v.  Providence  cfe  New  York  Steamr- 
ship  Co.^  113  Mass.  495,  499,  500,  it  was  said  that  the  object 
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of  the  statute  was  to  exempt  the  owners  of  ships  from  the 
onerous  liability  to  which  they  were  held  by  the  common  law 
as  common  carriers  or  otherwise,  for  the  acts  or  neglect  of 
their  servants  or  agents,  or  of  third  persons,  without  their  own 
knowledge  or  concurrence ;  not  to  diminish  their  responsibility 
for  their  own  wilful  or  negligent  acts  ;  and  it  was  added  :  "  If 
a  loss  by  fire  is  caused  either  by  the  design  or  by  the  neglect 
of  the  owners  of  a  ship,  the  first  section  of  the  statute  does 
not  limit  or  take  away  their  common  law  liability.  If  the 
owners  are  a  corporation,  the  president  and  directors  are  not 
merely  the  agents  or  servants,  but  the  representatives  of  the 
corporation,  and  the  acts,  intentions  and  neglects  of  such 
officers  are  those  of  the  corporation  itself." 

The  corporation,  in  the  present  case,  was  protected  by  the 
statute  from  loss  or  damage  arising  from  the  fault  or  negli- 
gence of  the  mate  or  any  of  the  crew  or  other  employes  who 
were  on  board  of  the  Enterprise ;  and  a  fortiori  it  was  pro- 
tected from  loss  or  damage  arising  from  the  fault  or  negligence 
of  Reardon.  The  only  negligence  alleged  in  the  case  is  that 
of  Reardon,  in  attempting  to  tow  the  Enterprise,  in  the  con- 
dition in  which  she  was,  to  Detroit.  But  he  was  not  an  officer 
of  the  corporation,  or  employed  directly  by  it,  but  was  em- 
ployed by  Dimock,  or  Crosby  &  Dimock,  the  agents  at  Buffalo. 
He  was  at  most  a  mere  employe  of  the  corporation.  He  was 
not  its  general  agent,  nor,  so  far  as  appears,  had  it  any  knowl- 
edge of  his  appointment.  If  he  was  an  agent  at  all,  his  powers 
were  no  greater  than  those  of  the  master  of  a  vessel,  for  whose 
negligence  the  owner  is  not  liable,  even  though  the  privity  or 
knowledge  of  the  master  exists.  The  knowledge  of  Reardon 
was  not  the  private  knowledge  of  the  corporation. 

It  is  unnecessary  to  consider  any  of  the  other  questions 

discussed  at  the  bar,  and  the  judgment  is 

Affirmed, 
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THOMPSON  V.   BAKER 

ERROR    TO    THE    CIRCUIT    COURT    OF    THE     UNITED    STATES     FOR 

THE   NORTHERN    DISTRICT   OF   TEXAS. 

No.  72.    Babmltted  November  4,  1801.  —  Decided  November  16,  1S91. 

A  conveyance  by  a  debtor  in  Texas  of  his  real  estate  there,  made  with  intent 
to  delay,  hinder  or  defraud  his  creditors,  being  void  as  to  the  latter 
under  the  statutes  of  that  State,  a  judgment  sale  and  transfer  of  such 
property,  in  an  action  commenced  by  the  levy  of  an  attachment  upon  it 
as  the  property  of  the  debtor,  made  after  the  fraudulent  sale,  is  upheld 
in  this  case  as  against  a  bona  fide  purchaser  from  the  fraudulent  grantee, 
taking  title  after  the  levy  of  the  attachment. 

This  was  an  action  of  trespass  to  try  the  title  to  a  tract  of 
land  in  Clay  County,  Texas,  containing  seventeen  hundred 
and  twenty-nine  acres,  more  or  less.  The  dispute  was  between 
Thompson,  who  was  the  plaintiff  below,  and  Schuler.  Each 
party  claimed  under  Baker.  Schuler  pleaded  not  guilty,  alleg- 
ing, by  way  of  reconvention,  that  he  was  the  owner  in  fee 
and  entitled  to  a  judgment  for  the  land,  with  damages,  and 
writ  of  restitution.  The  court  tried  the  case,  making  a  special 
finding  of  facts,  in  accordance  with  the  agreement  of  the  par- 
ties, upon  which  judgment  was  entered  in  favor  of  Schuler. 

The  history  of  the  title,  as  shown  by  that  finding,  was  as 
follows:  Baker,  August  30,  1884,  conveyed  the  land,  with 
general  warranty,  to  one  Ledbetter,  the  deed  reciting  a  consid- 
eration of  $8225  evidenced  by  three  promissory  notes,  each  for 
one-third  of  that  sum,  and  due,  respectively,  on  the  first  days 
of  September,  1885, 1886  and  1887.  The  grantee  was  a  nephew 
of  Baker,  and  a  single  man,  living  on  the  land  with  his  uncle, 
and  having  there  40  head  of  cattle.  After  the  deed,  he  con- 
tinued to  live  wMth  Baker,  who  had  300  head  of  cattle  on 
the  land.  But  their  value  is  not  stated;  nor  does  it  appear  to 
what  extent  Baker  was  indebted,  or  what  other  property,  if 
any,  he  had  in  the  State  subject  to  execution. 

The  deed  of  August  30,  18^4,  was  made  to  defraud  the 
creditors  of  the  grantor,  particularly  Schuler,  who,  at  its  date, 
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held  the  note  of  Baker  and  others  for  $10,000.  It  was  never 
delivered  to  Ledbetter,  but  was  put  on  record  by  Baker,  Sep- 
tember 29,  1884. 

A  few  days  before  that  deed  was  recorded,  namely,  on  the 
24th  day  of  September,  1884,  Schuler  instituted  suit  on  his 
demand  of  $10,000  against  Baker  and  others  in  the  District 
Court  of  Clay  County,  Texas,  and,  on  the  same  day,  sued  out 
an  attachment,  which  was  levied  upon  the  land  in  controversy 
as  the  property  of  Baker.  That  suit,  on  Schuler's  application, 
was  removed  into  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas,  in  which  court  the  transcript  was 
filed  December  4,  1884.  On  the  next  day,  December  5,  1884, 
Schuler  sued  out  in  that  court  another  writ  of  attachment, 
which  was  levied  the  same  day  on  the  land  in  dispute  as  the 
property  of  Baker. 

On  May  9,  1885,  Ledbetter  made  and  delivered  to  J.  N. 
Israel  a  general  warranty  deed,  conveying  the  land  to  the 
latter,  and  reciting  a  consideration  of  $10,000  cash.  On  the 
same  day.  Baker  executed  a  release  of  his  vendor's  lien.  The 
deed  and  release  were  both  acknowledged  on  the  day  last 
named.  Two  days  later,  May  11,  1885,  Baker  executed  to 
Israel  a  quit-claim  deed  for  the  land.  No  consideration  was 
paid  by  Israel  to  Baker  or  to  Ledbetter  for  their  respective 
conveyances,  which  were  recorded  May  14,  1885. 

On  the  1st  day  of  August,  1885,  Thompson  loaned  to  Israel 
the  sum  of  $5000,  for  which  the  latter  executed  his  note 
secured  by  mortgage  on  this  land.  Default  in  performing  the 
stipulations  of  the  mortgage  having  occurred,  Thompson 
brought  suit  against  Israel  in  the  court  below  to  foreclose  it. 
The  finding  does  not  show  when  that  suit  was  instituted,  but 
it  was  commenced  after  Schuler's  action  was  brought. 

In  Schuler's  suit,  the  court  below  rendered  judgment,  Janu- 
ary 12,  1886,  against  Baker  and  others  for  the  debt  sued  on, 
"  with  foreclosure  of  the  attachment  lien."  The  judgment 
recites  that  "  the  attachment  lien,  as  it  existed  December  5, 
1884,  is  foreclosed ; "  the  writ  issued  in  the  state  court  not 
being  mentioned  in  it.  Upon  the  above  judgment  an  order 
of  sale  was  issued.     The  sale  took  place  June  1,  1886,  Schuler 
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becoming  the  purchaser/ and  receiving  a  deed  from  the  mar- 
shal, which  was  recorded  June  4,  1886. 

Subsequently,  June  16,  1886,  Thompson  obtained  a  decree 
in  his  suit,  under  which  the  land  was  sold  on  the  3d  of  August, 
1886.  He  became  the  purchaser  at  the  sale,  receiving  from 
the  marshal  a  deed,  which  was  recorded  in  September,  1886. 

When  Thompson  made  the  loan  to,  and  took  the  mortgage 
from,  Israel,  he  had  no  knowledge  of  the  fact  that  the  latter 
paid  nothing  for  the  conveyances  from  Baker  and  Ledbetter, 
nor  of  the  fraudulent  intent  with  which  Baker  conveyed  to 
Ledbetter,  nor  actual  notice  of  any  defect  or  infirmity  in  the 
title. 

The  writs  of  attachment  in  the  action  of  Schuler  v.  Baker, 
etc.,  the  court  found,  "  were  properly  sued  out,  issued  and 
levied,  and  by  proper  officers^  and  the  lien  on  the  land  in 
controversy,  under  the  writ  of  Deceniber  5,  1884,  was  duly 
and  regularly  foreclosed."  It  was  also  found  that  "  the  fore- 
closure proceedings  under  the  mortgage  from  Israel  to  Thomp- 
son were  regular." 

Neither  Thompson,  Ledbetter  nor  Israel  were  parties  to 
Schuler's  suit,  nor  was  Schuler  a  party  to  Thompson's  suit. 

Such  is  the  case  made  by  the  finding  of  facts. 

The  statute  of  Texas,  relating  to  frauds  and  fraudulent  con- 
veyances, declares  that  "every  gift,  conveyance,  assignment 
or  transfer  of,  or  charge  upon  any  estate,  real  or  personal, 
every  suit  commenced,  or  decree,  judgment  or  execution  suf- 
fered or  obtained,  and  every  bond  or  other  writing  given  with 
intent  to  delay,  hinder  or  defraud  creditors,  purchasers  or 
other  persons  of  or  from  what  they  are  or  may  be  lawfully 
entitled  to,  shall,  as  to  such  creditors,  purchasers  or  other  per- 
sons, their  representatives  or  assigns,  be  void.  This  article 
shall  not  aflFect  the  title  of  a  purchaser  for  valuable  consid- 
eration, unless  it  appear  that  he  had  notice  of  the  fraudulent 
intent  of  his  immediate  grantor,  or  of  the  fraud  rendering  void 
the  title  of  such  grantor ; "  also,  that  "  every  gift,  conveyance, 
assignment,  transfer  or  charge  made  by  a  debtor,  which  is  not 
upon  a  consideration  deemed  valuable  in  law,  shall  be  void  as 
to  prior  creditors  unless  it  appears  that  such  debtor  was  then 
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possessed  of  property  within  this  state  sufficient  to  pay  his 
existing  debts;  but  such  gift,  conveyance,  assignment,  transfer 
or  charge  shall  not  on  that  account  merely  be  void  as  to  sub- 
sequent creditors,  and  though  it  be  decreed  to  be  void  as  to  a 
prior  creditor,  because  voluntary,  it  shall  not  for  that  cause  be 
decreed  to  be  void  as  to  subsequent  creditors  or  purchasers.'* 
Sayles's  Texas  Civil  Statutes,  vol.  1,  Art.  2465,  p.  807,  Art. 
2466,  p.  809 ;  Kev.  Stats.  Texas,  1879,  p.  363. 

Mr,  D.  A.  McKnight  for  plaintiff  in  error. 

This  suit  is  between  two  purchasers  at  execution  sales  of  the 
same  land,  each  holding  the  marshal's  deed,  and  the  true 
ownership  may  properly  be  determined  in  an  action  of  tres- 
pass to  try  title.  St.  Louis  c&o.  Railway  Co.  v.  Whitaker^  68 
Texas,  630. 

Thompson,  the  plaintiff,  claims  that  Baker's  deed  passed 
his  title  prior  to  Schuler's  attachment  lien,  and  that  he  there- 
fore has  the  elder  title,  which,  on  the  pleadings,  entitles  him 
to  judgment ;  that  the  deeds,  from  Baker  down  to  Israel,  were 
untainted  by  fraud  or  other  invalidity  ;  and  that,  if  they  were 
tainted  by  invalidity,  he  nevertheless  acquired  a  good  title  as 
an  innocent  purchaser  for  value. 

The  argument  for  the  plaintiff  is  primarily  founded  on  two 
propositions  of  law,  fixing  the  scope  and  effect  of  an  agreed 
statement  of  facts,  namely,  that  in  this  court,  as  in  the  court 
below,  the  agreed  statement  embodies  "  the  ultimate  facts  or 
propositions  which  the  evidence  is  intended  to  establish,"  Burr 
V.  Des  Moines  Railroad  cfe  Navigation  Co.y  1  Wall.  99 ;  and  is 
held  "  to  present  questions  of  law  alone  for  the  consideration 
of  the  court."  Supervisors  v.  Kennicott^  103  TJ.  S.  554.  Upon 
these  "  ultimate  facts,"  in  connection  with  the  pleadings,  it  is 
submitted  that  the  court  below  erred  in  its  application  of  the 
law,  and  that  judgment  should  have  been  rendered  for  the 
plaintiff. 

^  I.  The  conclusion  of  law  should  have  been  that  the  plain- 
tiff's title  is  superior  because  the  facts  show  it  to  be  the  older, 
and  on  the  pleadings  the  defendant  could  not  attack  its 
validity. 
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Baker's  deed,  being  recorded  prior  to  Schuler's  attachment 
lien,  vested  q,  prim/z  facie  elder  title  in  the  plaintiff. 

Both  parties  deraign  from  Baker  as  a  common  source  of 
title.  Bat  the  plaintiff  starts  with  Baker's  deed  to  Ledbetter, 
dated  August  30,  1884,  and  recorded  September  29,  1884; 
whilst  the  defendant  starts  with  the  marshal's  deed,  recorded 
June  4,  1886,  under  a  sale  made  June  1,  1886,  upon  the  fore- 
closure of  an  attachment  levied  December  5, 1884.  An  attach- 
ment lien  becomes  effective  at  date  of  the  levy.  Rev.  Stats. 
Texas,  Art.  179. 

But  it  is  to  be  observed  that  the  defendant  is  not  now  in 
court  for  the  purpose  of  enforcing  either  or  both  of  the  attach- 
ment liens  which  he  placed  on  the  land,  but  as  a  stranger  to 
that  suit,  and  a  mere  purchaser  under  the  lien  actually  fore- 
closed. The  lien  of  the  attachment  levied  on  September  24, 
1884,  on  the  writ  from  the  state  court,  was  never  foreclosed  as 
required  by  the  statute.     Rev.  Stats.  Texas,  Art.  180. 

Hence  the  lien  acquired  prior  to  the  recording  of  Baker's 
deed  was  abandoned,  and  at  the  execution  sale  the  defendant 
took  nothing  under  it.  Cook.  v.  Love^  33  Texas,  487.  He 
bought  only  the  execution  debtor's  interest  at  date  of  the  levy 
of  December  5,  1884,  {Jones  v.  Powers^  65  Texas,  907;  SnUi- 
van  V.  G^Neal^  66  Texas,  433,)  and  at  said  date  prirna  fa^ie 
the  title  was  not  in  Baker. 

In  an  action  of  trespass  to  try  title,  the  prima  faMe  elder 
title  prevails.  The  action  of  trespass  to  try  title  is  in  princi- 
ple like  an  action  of  ejectment.  Rev.  Stats.  Texas,  Art.  4785. 
In  an  action  of  ejectment,  proof  of  a  common  source  of 
title,  with  conveyances  linking  it  to  the  plaintiff,  makes  out 
h\^  prima  facie  case.  Roosevelt  v.  Ifungate^  110  Illinois,  695; 
Sinith  V.  Lindsay^  89  Missouri,  76.  Such  is  the  law  in  Texas  in 
the  action  of  trespass  to  try  title,  the  prima  fade  paper  title 
being  sufficient.  Montgomery  v.  Carlton^  56  Texas,  361. 
Proof  of  an  elder  deed  entitles  the  plaintiff  to  recover,  and 
proof  of  a  title  originating  prior  to  the  attachment  lien  is 
sufficient.  Sebastian  v.  Martin  Brown  Co,^  75  Texas,  291. 
Where  there  was  a  plea  of  the  general  issue,  and  also  a  special 
plea  in  reconvention,  with  allegation  of  title,  as  in  the  case 
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at  bar,  the  court  held  the  plaintiff  entitled  to  a  finding  in  the 
absence  of  proof  of  a  superior  right  in  the  defendant.  McNor 
mara  v.  Meunch,  66  Texas,  68. 

Plaintiff  Thompson,  then,  having  proved  an  older  paper 
title,  is  entitled  to  judgment,  unless  there  be  some  other  prin- 
ciple of  law  arising  upon  the  facts  which  bars  it.  To  ascer- 
tain whether  there  is  such  a  bar,  we  will  examine  each  one  of 
the  recited  facts  bearing  on  the  question. 

The  priority  of  the  marshal's  deed  to  the  defendant  does 
not,  under  the  statutes  of  Texas,  impair  tlie  plaintiff's  title. 

In  Texas,  a  purchaser  from  a  party  to  a  suit  after  levy  of 
the  attachment  takes  subject  thereto.  TutUe  v.  Turner^  28 
Texas,  759 ;  Hancock  v.  Henderson^  45  Texas,  479 ;  Paxton 
V.  MeyeTy  67  Texas,  96.  The  true  and  the  modem  doctrine  of 
lis  pendens  is,  not  that  suit  is  notice,  but  that  the  law  will  not 
allow  parties  litigant  to  defeat  the  execution  of  the  decree 
by  a  sale  of  the  property.  Dovey's  Aj}j?eal,  97  Penn.  St.  153. 
A  purchaser  is  chargeable  with  lis  pendens  when  the  suit 
is  against  his  grantor.  Rcmdall  v.  Snyder^  64  Texas,  350 ; 
Tredway  v.  McDonald^  51  Indiana,  663.  But  there  is  no  lis 
pendens  when  the  holder  of  the  legal  title  is  not  a  party. 
Miller  V.  Sherry^  2  Wall.  237 ;  Union  Trust  Co,  v.  Southern 
Navigation  Co.^  130  U.  S.  565.  A  bill  to  set  aside  a  convey- 
ance for  fraud  is  not  lis  pendens  as  to  the  mortgagee,  .where 
the  title  was  of  record,  and  a  purchaser  of  the  mortgage  title 
is  not  affected  by  it.  BraMey  v.  Lv^^  99  Illinois,  234.  And 
a  suit  to  recover  land  is  not  notice  to  the  mortgagee  of  the 
defendant  before  he  is  made  a  party  to  it.  Arnold  v.  Smithy 
80  Indiana,  417. 

The  reservation  of  a  vendor's  lien  in  Baker's  deed  does  not 
impair  the  plaintiff's  title,  because  it  was  not  attachable ;  it 
was  released  of  record  when  the  plaintiff  acquired  his  interest ; 
and  it  is  not  shown  that  the  purchase  money  remains  unpaid. 

In  Texas  a  vendor's  lien  is  not  assignable,  [Cassaday  v. 
Frankland^  55  Texas,  452, 460,)  it  cannot  be  taken  in  execution, 
(  Vickery  v.  Wo/rd,  2  Texas,  212,  216,)  and  it  cannot  be  attached 
{Adoue  V.  Jemison^  65  Texas,  680).  An  express  vendor's  lien 
is  the  equivalent  of  a  mortgage  from  the  vendee  to  the  vendor. 
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{Caldwell  v.  Fraim^  32  Texas,  310 ;  Baker  v.  Ramey^  27  Texas, 
52;  King  v.  Yovmf  Merita  Asffn^  1  Woods,  386,)  and  the 
general  rule  is  that  such  an  interest  is  not  attachable. 

The  defendant  is  estopped  by  his  pleadings  from  attacking 
the  validity  of  Baker's  deed,  under  which  the  plaintiff  claims 
title. 

II.  The  conclusion  of  law  should  have  been  that  the 
plaintiff's  title  was  not  affected  by  the  nondelivery  of  Baker's 
deed  mentioned  in  the  agreed  statement  of  fact.  Even  if  it 
was  not  constructively  delivered  by  recording  it,  nevertheless 
Baker  had  sold  the  land  and  Ledbetter  was  its  real  owner,  and 
it  was  therefore  not  subject  to  Schuler's  attachment. 

III.  The  conclusion  of  law  on  the  ultimate  facts  recited 
should  have  been  that  Baker's  deeds  to  Ledbetter  and  Israel 
were  not  fraudulent  conveyances.  Even  if  Ledbetter  and 
Israel  were  parties  to  Baker's  fraud,  the  plaintiff  was  a  hona 
fide  purchaser  for  value,  without  notice,  and  took  a  good  title 
against  Baker's  creditors. 

Mr,  Sawnie  Robertson  for  defendant  in  error. 

Mb.  Justice  Harlan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  transaction  by  which  Baker  attempted  to  put  the  title 
to  the  land  in  his  nephew  was  a  mere  sham.  The  deed  was 
never  delivered  to  the  pretended  grantee;  and,  having  been 
made  with  the  intent  to  defraud  the  creditors  of  the  grantor, 
particularly  Schuler,  was  void,  under  the  statute,  as  to  such 
creditors.  It  did  not,  therefore,  as  between  Schuler,  Baker 
and  Ledbetter,  stand  in  the  way  of  Schuler's  causing,  as  he  did, 
an  attachment  to  be  levied  upon  the  land  as  the  property  of 

•  _ 

his  fraudulent  debtor.  Equally  ineffectual,  as  against  Schuler, 
was  the  conveyance  by  Ledbetter,  and  the  quit-claim  deed  of 
Baker  to  Israel.  No  consideration  of  any  kind  passed  from 
Israel  to  either  of  the  fraudulent  grantors,  and  those  deeds 
were  void  as  to  prior  creditors. 

So  that,  on  the  1st  day  of  August,  1885,  when  Thompson 
took  a  mortgage  from  Israel,  the  land  was  under  a  lien  created 
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by  Schuler's  attaohment  of  December  5,  1884,  which  was 
levied  upon  it  as  the  property  of  Baker.  The  deed  from 
Baker  to  Led  better,  and  the  conveyance  from  Led  better  to 
Israel,  being  void  as  to  Schuler,  he  had  the  right  to  proceed 
to  a  decree  in  his  suit  without  noticing  the  apparent  title, 
which  Ledbetter  had,  of  record,  at  the  time  the  attachment  of 
December  5  was  levied,  or  the  title  which  the  latter  attempted, 
after  the  levy  of  that  attachment  and  in  fraud  of  Baker^s 
creditors,  to  convey  to  Israel.  It  results  that  the  rights  of 
Thompson  under  the  mortgage  from  Israel,  and  under  the 
decree,  sale  and  purchase  in  the  suit  brought  by  him,  having 
been  acquired  while  the  land  was  under  a  valid  levy  by 
Schuler's  attachment  of  December  5,  1884,  as  the  property 
of  Baker,  were  subject  to  whatever  rights  were  acquired  by 
Schuler,  as  purchaser,  under  the  decree  in  his  suit.  Baker 
being  a  party  to  that  suit,  his  interest  in  the  land,  levied  upon 
by  Schuler's  attachment,  could  not  be  conveyed  by  him  so  as 
to  defeat  the  final  decree  in  that  suit.  And  no  greater  rights 
could  be  acquired  by  a  purchaser  from  Baker  after  the  attach- 
ment, than  Baker  himself  had.  In  TutUe  v.  Turnei\  28  Texas, 
759,  773,  which  involved  the  title  of  one  who  purchased  land 
after  a  levy  thereon  of  an  attachment,  the  court  said :  "  If  he 
purchased  after  the  appellees  acquired  a  lien  on  the  lands  by 
levy  of  the  attachment,  his  rights  are  subordinate  to  theirs. 
The  attachment  lien  being  a  prior  incumbrance,  he  takes 
subject  to  its  prior  satisfaction.  Being  a  pendente  lite  pur- 
chaser, he  is  affected  with  notice  of  the  rights  of  the  appellees," 
etc.  So,  in  Hancock  v.  Henderson^  45  Texas,  479,  484,  where 
the  contest  was  between  the  holder  of  an  attachment  lien  upon 
land,  and  a  person  who  purchased  from  the  grantees  of  the 
defendant  in  the  attachment,  who,  it  was  alleged,  had  con- 
veyed the  land  to  such  grantees  with  the  fraudulent  intent  to 
hinder  his  creditors,  such  purchaser  having  no  actual  notice 
of  the  issuing  of  the  attachment  or  of  the  levy,  the  court  said  : 
"  That  a  valid  levy  created  a  lien  on  the  land  attached,  and, 
when  properly  returned  on  the  writ  into  the  court  from  which 
it  issued,  is  notice  to  third  parties,  are  propositions  which  it 
is  not  deemed  necessary  to  discuss.     ...     It  follows  that 
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Mrs.  Louisa  Hancock  [the  purchaser  after  the  levy  of  the 
attachment]  having  bought  the  land  under  these  circum- 
stances, took  it  subject  to  the  plaintiff's  [attachment]  lien." 
To  the  same  effect  is  Paxton  v.  Meyer^  67  Texas,  96,  98.  See 
also  County  of  Warren  v.  Marcy^  97  TJ.  S.  96,  106 ;  Union 
Trust  Co,  v.  Southern  Navigation  Co.^  130  U,  S.  665,  670; 
Murray  v.  BaUou^  1  Johns.  Ch.  566,  576. 

For  the  reasons  stated,  we  are  of  opinion  that  the  title  to 
the  land  was  in  Schuler  in  vii*tue  of  his  purchase  at  the  sale 
in  the  suit  brought  by  him,  and  of  the  marshal's  deed  to  him. 

Judgment  ajffirmecL 
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The  plaintiff  in  his  bill  set  up  in  himself  a  legal  title  to  real  estate  derived 
from  the  State  of  Louisiana  to  which  it  had  been  listed  as  swamp  or  over- 
flowed lands ;  averred  that  the  respondents  claimed  the  same  land  under 
certain  old  French  grants  which  had  been  recognized  by  the  Land  Office  as 
valid ;  and  prayed  that  he  might  be  declared  to  be  the  owner  and  put  in  pos- 
session of  the  premises,  and  have  an  accounting  for  rents  and  profits. 
Held,  that  on  these  averments  he  had  a  plain,  adequate  and  complete  rem- 
edy at  law,  and  that  the  bill  must  be  dismissed. 

The  court  stated  the  case  as  follows : 

The  controversy  involved  in  this  suit  arose  from  conflictiDg 
claims  of  the  parties  to  lands  in  the  suburbs  of  New  Orleans, 
alleged  to  be  of  great  value.  It  seemed  from  the  opinions  of 
the  Secretaries  of  the  Interior  presented  on  the  hearing,  that 
no  regular  survey  by  the  Land  Department  of  the  government 
was  extended  over  the  city  and  its  suburbs  prior  to  1871.  The 
surveys  previously  made  were  only  such  as  were  required  to 
ascertain  the  boundaries  of  old  grants  from  the  Spanish  or 
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French  government.  But  in  1871  and  1872,  under  the  direc- 
tion of  the  Land  Department,  surveys  were  extended  over  the 
city  and  adjoining  country  to  Lake  Ponchartrain,  and  town- 
ship maps  of  the  same  were  prepared  and  approved.  One  of 
the  townships  described  as  township  twelve  south,  range  eleven 
east,  disclosed  various  lands  which,  being  low  and  wet,  fell 
under  the  designation  of  swamp  or  overflowed  lands  covered 
by  the  swamp-land  grant  to  the  State  of  1849,  and  they  were 
listed  to  the  State.  Within  the  township  there  were  extensive 
improvements,  consisting  of  railroads,  gardens,  race  courses, 
cemeteries  and  buildings  of  various  kinds,  such  as  are  usually 
found  in  the  neighborhood  of  a  large  city. 

When  it  became  known  that  the  lands  of  the  township  were 
held  by  the  Land  Department  to  belong  to  the  State,  and, 
therefore,  were  open  to  sale,  many  parcels  were  entered  by 
different  parties,  the  complainant  in  this  case  being  one  of 
them. 

It  subsequently  appeared  that  certain  ancient  grants  cover- 
ing the  premises,  alleged  to  have  been  made  by  the  former 
governments  of  Spain  and  France,  were  brought  forward  by 
one  of  the  defendants  in  this  case,  the  New  Orleans  Canal  and 
Banking  Company,  which  claimed  under  them,  for  itself  and 
its  vendees,  title  to  the  lands.  Proceedings  were  then  taken 
to  obtain  a  reconsideration  of  the  action  of  the  Land  Depart- 
ment, a  resurvey  of  the  city  and  suburbs,  and  an  annulment 
of  the  listing  of  the  lands  in  township  12,  south,  to  the  State, 
as  swamp  and  overflowed. 

It  would  serve  no  useful  purpose  to  detail  at  length  the 
various  proceedings  had  under  the  direction  of  the  Interior 
Department  exercising  its  supervisory  authority  over  the 
officers  of  the  Land  Department,  to  correct  their  alleged  er- 
roneous action.  They  are  stated  at  length  in  the  opinions  of 
the  Secretaries.  It  is  sufficient  to  say  that  the  genuineness 
and  extent  of  the  ancient  grants  were  considered  and  estab- 
lished. The  finding  of  the  lands  as  vacant  swamp  and  over- 
flowed was  set  aside,  and  the  listing  of  the  same  to  the  State 
was  cancelled. 

The  complainant  thereupon  filed  his  bill  in  the  Circuit  Court 
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-of  the  United  States  for  the  Eastern  District  of  Louisiana,  hv 
which  he  seeks  to  have  his  alleged  title  adjudged  to  be  valid, 
and  possession  of  the  demanded  premises  decreed  to  him  with 
the  rents  and  profits  for  their  unlawful  use  and  possession.  In 
the  bill  he  detailed  the  various  steps,  taken  through  the  in- 
*  strumentality  of  the  Land  Department,  to  obtain  title  to  the 
premises.  He  set  forth  that  by  the  Treaty  of  Paris  of  April 
30,  1803,  with  the  French  Eepublic,  the  whole  province  or 
Territory  of  Louisiana,  comprising  the  lands  designated  on 
the  official  map  of  township  1'2  south,  range  11  east,  had  been 
ceded  to  the  United  States ;  that  the  lands  had  not  been  pre- 
viously separated  from  the  public  domain;  that  since  their 
cession  the  United  States  had  exercised  ownership  over  them 
and  Congress  had  passed  several  acts  respecting  them  and, 
among  others,  the- swamp  land  act  of  1849;  and  that  under 
them  the  lands  had  been  selected  and  listed,  as  swamp  and 
overflowed  land,  to  the  State,  and  he  had  become  their  pur- 
chaser. He  also  averred  that  he  was  the  sole  owner  of  2295 
acres  of  the  lands  by  his  purchase,  of  which  he  had  received 
patents  for  all  but  800  acres,  and  for  this  balance  he  had  been 
prevented  from  receiving  patents  by  the  fraudulent  conduct 
of  parties  claiming  under  pretended  ancient  grants.  After 
reciting  various  pi'oceedings  before  the  Land  Department  and 
in  the  District  Court  of  the  United  States  respecting  the  said 
grants,  the  bill  alleged  that  the  Land  Department  had  decided 
that  these  ancient  grants  were  complete  French  grants  need- 
ing no  confirmation,  and  obligatory  upon  it  so  far  as  to  require 
it  to  direct  the  public  surveys  to  be  closed  on  the  lands  cov- 
ered by  them.  It  charged  that  the  various  proceedings  taken 
by  the  department  in  that  respect  were  invalid  and  unauthor- 
ized ;  and  that  from  the  invalidity  and  unauthorized  character 
of  the  proceedings  the  complainant's  right  to .  the  lands  was 
not  defeated  nor  impaired.  It  therefore  prayed  that  the  com- 
plainant might  be  declared  the  owner  and  put  in  possession  of 
the  premises  described,  and  have-  an  accounting  for  the  rents 
and  profits. 

J/r.  J.  Ward  Gurley^  Jr,^  for  appellant. 
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The  facts  charged  in  the  bill  fully  justify  maintaining  the 
suit  on  the  equity  side  of  the  court.  Complainant  has  not  an 
adequate  remedy  at  law.  Although  complainant  may  have 
a  legal  title,  it  is  not  a  complete  legal  title  to  all  the  lands, 
and  he  charges  acts  of  fraud  against  one  of  the  defendants 
which  have  prevented  and  still  prevent  him  from  completing 
his  title  to  a  portion  of  the  lands,  and  which  threaten  to  injure 
his  title  to  all  the  lands.  This  entitles  him  to  the  assistance 
of  a  court  of  equity.  Boyce  v.  Grundy^  3  Pet.  210,  215.  The 
multiplicity  of  suits  which  would  be  necessary  at  law  is  suffi- 
cient to  maintain  the  equity  jurisdiction.  Crews  v.  Burcham^ 
1  Black,  352,  358.  At  law  a  separate  suit  against  each  defend- 
ant would  be  necessary. 

The  facts  set  forth  in  the  bill  show  that  the  Banking  Com- 
pany has  for  fourteen  yeare  been  harassing  complainant  and 
casting  clouds  upon  his  title  by  claiming  title  under  "pre- 
tended, false,  fraudulent  and  invalid  grants,"  and  by  a  con- 
tinued "fraudulent  attempt  to  manufacture  a  title  to  said 
lands,"  has  prevented  complainant  from  completing  his  legal 
title  to  portions  of  said  land,  and  from  obtaining  the  evidences 
of  said  title  from  the  officers  of  the  Land  Department,  and 
has  caused  the  officers  of  that  department  to  close  the  public 
surveys  upon  the  lines  of  said  alleged  grants,  to  cancel  com- 
plainant's patents  and  to  declare  said  alleged  grants  to  be 
complete  French  grants,  needing  no  confirmation,  in  illegal 
violation  of  complainant's  rights. 

To  stop  these  acts,  investigate  these  frauds^  ascertain  the 
exact  limits  and  location  of  the  claim  of  each  defendant  and 
compel  an  accounting,  only  the  equity  powers  of  the  court  can 
afford  adequate  and  prompt  relief,  without  a  multiplicity  of 
suits  and  a  great  expense. 

The  case  of  Hipp  v.  Bahin^  19  IIow.  271,  chiefly  relied 
upon  in  the  opinion  of  the  Circuit  Court,  differs  widely  from 
the  case  at  bar.  In  that  case  there  was  no  array  of  acts  of 
fraud,  no  manufacturing  of  titles,  no  cancelling  of  patents,  no 
illegal  and  conflicting  acts  and  decisions  of  the  Land  Depart- 
ment to  be  reviewed  and  reversed,  no  fraudulent  acts  by 
defendants  preventing  complainant  from  completing  his  title, 
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no  boundaries  of  defendants'  respective  claims  to  be  ascertained, 
no  multiplicity  of  suits  to  be  avoided,  as  in  the  case  at  bar. 
Bead  in  connection  with  the  cases  hereinbefore  cited,  the  case 
of  Hipp  V.  Babin  but  strengthens  the  appeal  to  the  equity 
jurisdiction  over  the  case  at  bar. 

Mr.  Henry  C,  Miller  for  the  New  Orleans  Canal  and  Bank- 
ing Company,  appellee.     Mr,  J.  Z.  Bradford  for  the  same. 

Mr.  OuB.  A.  Breaiix  for  the  Metarie  Cemetery  Association, 
appellee. 

Mb.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court, 

Notwithstanding  the  statement  of  the  bill  respecting  the 
alleged  illegal  and  fraudulent  use  of  the  ancient  grants  pro- 
duced, and  the  alleged  illegal  proceedings  of  the  department, 
the  bill  avers  the  possession  by  the  complainant  of  a  legal 
title  to  the  premises.  Whether  that  title  can  be  enforced 
against  other  claimants  will  depend  of  course  upon  the  validity 
of  the  ancient  grants  produced,  and  of  the  proceedings  by 
which  Louisiana  is  alleged  to  have  acquired  the  property. 
That  can  be  shown  in  an  action  at  law  as  well  as  in  a  suit  in 
equity. 

If  the  State  acquired  a  good  title  by  the  swamp  land  act  of 
1849,  and  the  listing  of  the  lands  and  patents  to  her,  and  she 
sold  the  premises,  as  alleged,  to  the  complainant,  he  can 
recover  them  in  an  action  at  law,  and  the  rents  and  profits 
accrued  thereon  since  the  defendants  have  been  in  possession, 
and  for  that  purpose  there  is  no  occasion  for  any  proceeding 
in  equity.  The  16th  section  of  the  Judiciary  Act  of  1789, 
which  is  carried  into  the  Revised  Statutes  as  sec.  723,  declares 
that  suits  in  equity  shall  not  be  sustained  in  either  of  the  courts 
of  the  United  States  in  any  case  where  a  plain,  adequate  and 
complete  remedy  may  be  had  at  law.  The  allegations  as  to 
the  illegality  of  the  action  of  the  Land  Department,  and  the 
fraudulent  proceedings  of  the  defendants  in  bringing  forward 
the  pretended  ancient  grants,  are  entirely  unnecessary  to  the 
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maintenance  of  the  action.  The  facta  upon  which  a  title  to 
the  premises  in  controversy  rests,  or  by  which  such  title  c^n 
be  defeated,  can  be  readily  shown  in  an  action  at  law.  No 
discovery  is  necessary  for  the  intervention  of  any  equitable 
jurisdiction,  nor  would  there  be  any  avoiding  of  a  multiplicity 
of  suits  by  maintaining  this  proceeding  in  a  court  of  equity. 
In  a  single  action  at  law  all  the  facts  can  be  established  and 
all  the  questions  necessary  to  determine  the  right  to  the 
property  can  be  considered  and  disposed  of.  The  allegation 
of  fraudulent  proceedings  respecting  the  acquisition  of  the 
title  does  not  convert  an  action  at  law  into  a  suit  in  equity. 
The  title  stated  is  merely  legal,  and  as  was  said  in  the  case  of 
Hipp  V.  BaHn^  19  How.  271,  277,  where  an  ejectment  suit  in 
equity  was  sought  to  be  sustained:  "  The  evidence  to  support 
it  appears  from  documents  accessible  to  either  party ;  and  no 
particular  circumstances  are  stated,  showing  the  necessity  of 
the  courts  interfering,  either  for  preventing  suits  or  other 
vexation,  or  for  preventing  an  injustice,  irremediable  at  law." 
See  also  Scott  v.  Nedyy  140  U.  S.  106,  110. 

The  demurrer  to  the  bill  was,  therefore,  properly  sustained 
and  the  suit  dismissed  on  the  ground  that  the  complainant 
had  an  adequate  remedy  at  law,  such  dismissal  being  without 
prejudice  to  any  subsequent  action  at  law  which  the  com- 
plainant might  be  advised  to  bring. 

Decree  affirmed, 

Mb.  Justice  Blatohford  took  no  part  in  the  decision  of  this 
case. 


■  ■  < 


MoLISH  V.  EOFR 

ERROR  TO  THE  UNITED   STATES  COURT   FOR    THE   INDIAN   TERRITORY. 

No.  1158.    Submitted  October  13, 1891.  —  Decided  December  7, 1801. 

Under  section  5  of  the  Act  of  March  3,  1891,  c.  517,  26  Stat.  826,  **  to  estab- 
lish Circuit  Courts  of  Appeal,"  etc.,  the  appeal  or  writ  of  error  which  may 
be  taken  **  from  the  existing  Circuit  Courts  direct  to  the  Supreme  Court," 
in  any  case  in  which  the  jurisdiction  of  the  court  is  In  Issue,"  can  be 
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taken  only  after  final  judgment;  when  the  party  against  whom  it  is  ren- 
dered must  elect  whether  he  will  take  his  writ  of  error  or  appeal  to  this 
court  upon  the  question  of  jurisdiction  alone,  or  to  the  Circuit  Court  of 
Appeals  upon  the  whole  case. 

The  case  is  stated  in  the  opinion. 

Mr.  W.  0,  Da/vis  and  Mr.  W.  HaUett  Phillips  for  plaintiff 
in  error. 

Mr.  W.  0.  Ledbetter  for  defendants  in  error. 

Mb.  Justice  Lamab  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  in  the  United  States  Court  for  the 
Indian  Territory,  Third  Judicial  Division,  by  A.  B.  Roflf  and 
W.  R.  Watkins  against  Richard  McLish,  for  the  recovery  of 
about  640  acres  of  land  situated  in  the  Chickasaw  Nation,  and 
belonging  to  said  tribe.  In  their  amended  complaint,  they 
alleged  that  the  defendant,  Richard  McLish,  is  a  member  of 
the  tribe  of  Chickasaw  Indians  by  blood  ;  that  both  plaintiffs, 
Roflf  and  Watkins,  were  born  in  the  United  States,  and  are 
now,  and  always  have  been,  citizens  of  the  United  States, 
neither  of  them  ever  having  renounced  their  allegiance  to  the 
government  of  the  United  States,  nor  taken  the  oath  of  alle- 
giance to  the  government  known  as  the  Chickasaw  govern- 
ment. The  complaint  further  alleged  that  both  plaintiffs, 
Roflf  and  Watkins,  are  members  and  citizens  of  the  Chickasaw 
tribe  of  Indians  by  intermarriage,  and  not  by  nativity  or 
adoption  ;  that,  on  the  15th  day  of  November,  1865,  the  plain- 
tiff Watkins,  by  intermarriage  with  Elizabeth  Tyson,  a  member 
of  said  tribe  by  blood,  became  himself  a  member  of  said  tribe, 
and  that  the  plaintiff  Roflf  also  became  a  member  of  the  same 
tribe  by  intermarriage  with  Matilda  Bourland,  the  daughter 
of  an  adopted  member  of  the  tribe,  during  the  year  1867; 
that,  as  such  citizens  of  the  Chickasaw  nation,  the  plaintiffs 
had  the  right  to  own  and  did  own,  on  or  about  the  1st  of  Sep- 
tember, 1888,  as  tenants  in  common,  the  tract  of  land  described 
in  the  complaint,  and  were  in  the  actual  possession  thereof, 
but  that  on  that  day  the  defendant  McLish  entered  upon  the 
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said  premises  and  unlawfully  ousted  the  plaintiffs  therefrom ; 
and  that  he  unlawfully  withholds  the  same,  and  has  continu- 
ously done  so  up  to  the  time  of  bringing  this  suit,  to  the  dam- 
age of  the  plaintiffs,  $10,000.  They  pray  for  the  recovery 
of  the  said  premises,  with  the  rents,  damages  and  costs ;  or,  if 
the  court  holds  that  they  are  not  entitled  to  the  recovery  of 
the  land,  that  they  recover  the  value  of  the  improvements 
put  thereon,  which  improvements  are  set  forth  in  some  detail 
in  the  complaint,  amounting  in  value,  in  the  aggregate,  to 
$2875.00  by  KoflF,  and  to  $2200.00  by  Watkins. 

At  October  term,  1890,  the  defendant  filed  his  demurrer  to 
the  jurisdiction  of  the  court  on  these  grounds : 

(1)  It  appears  from  plaintiffs'  amended  complaint  that  the 
parties  plaintiff  and  defendant  are  citizens  of  the  Chickasaw 
nation  or  tribe  of  Indians,  and  that  the  court  is  without  juris- 
diction over  the  parties  to  this  suit,  and  of  this  the  defendant 
prays  the  judgment  of  the  court  whether  he  ought  to  answer 
said  complaint. 

(2)  It  appears  from  the  amended  complaint  that  plaintiffs 
acquired  their  pretended  rights  as  citizens  of  the  Chickasaw 
nation,  and  that  they  claim  such  rights,  because  of  their  said 
citizenship ;  and  that  this  is  a  controversy  between  citizens  of 
the  Chickasaw  tribe  of  Indians,  of  which  the  courts  of  said 
tribe  have  exclusive  jurisdiction,  and  of  this  the  defendant 
prays  a  judgment  of  the  court  that  this  suit  be  dismissed. 

The  demurrer  was  overruled  by  the  court  upon  the  ground 
that  it  had  jurisdiction '  to  hear  and  determine  the  cause,  to 
which  the  defendant  excepted.  The  defendant  thereupon  in- 
sisted that  the  jurisdiction  of  the  court  over  the  suit  was  at 
issue,  and  desiring  to  remove  the  cause  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States  for  its  decision  upon  the 
question  of  jurisdiction  involved,  requested  the  court  below  to 
certify  the  question  of  jurisdiction  involved  to  that  court  for 
review,  offering  to  file  a  petition  for  a  writ  of  error,  with  good 
and  approved  security,  and  asked  that  the  court  proceed  no 
further  with  the  cause  until  the  jurisdiction  should  be  decided 
by  the  Supreme  Court  of  the  United  States.  The  court  denied 
said  request  and  held  that  it  was  its  duty  to  proceed  with  the 
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trial  of  the  case,  notwithstanding  the  question  of  jurisdiction, 
and  that  the  defendant  could  only  appeal  upon  that  question 
(of  jurisdiction)  to  the  Supreme  Court  of  the  United  States 
from  the  final  judgment  of  the  court  below ;  and  required  the 
defendant  to  proceed  with  the  trial  of  the  cause  upon  the  mer- 
its :  to  all  of  which  the  defendant  excepted,  tendering  his  bill 
of  exceptions,  and  asking  that  the  same  be  allowed  and  certi- 
fied, which  was  done  by  the  judge  of  said  court.  He  then 
sued  out  a  writ  of  error  from  this  court. 

The  writ  of  error  is  taken  under  the  act  of  March  3,  1891, 
26  Stat.  826,  c.  617,  which,  as  we  have  decided  in  In  re 
Clodseny  140  U.  S.  200,  went  immediately  into  effect  on  its 
enactment.  The  13th  section  of  that  act  placed  the  United 
States  court  in  the  Indian  Territory  on  the  same  footing  with 
regard  to  writs  of  error  and  appeals  to  this  court  as  that  occu- 
pied by  the  Circuit  and  District  Courts  of  the  United  States. 

Sec.  5  of  the  same  act  provides : 

"  That  appeals  or  writs  of  error  may  be  taken  from  the  dis- 
trict courts  or  from  the  existing  circuit  courts  direct  to  the 
Supreme  Court  in  the  following  cases :  In  any  case  in  which 
the  jurisdiction  of  the  court  is  in  issvs  ;  in  stich  cases  the  ques- 
tion of  Jurisdiction  alone  shall  be  certified  to  the  Supreme 
Court  from  the  court  below  for  decision." 

Does  this  provision  authorize  an  appeal  or  writ  of  error  to 
be  taken  to  this  court  for  review  of  a  question  involving  the 
jurisdiction  of  the  court  below,  whenever  it  arises  in  the  prog- 
ress of  a  case  pending  therein;  and  does  the  taking  of  such 
appeal  or  writ  of  error  operate  to  stay  the  further  proceedings 
in  the  cause  until  the  determination  by  this  court  of  the  juris- 
dictional question  ?  Or,  in  other  words,  has  this  court  juris- 
diction to  review  the  question  before  any  final  judgment  in 
the  cause  ? 

The  plaintiff  in  error  contends  that  we  have  the  jurisdiction 
to  review  such  question,  because  (1)  there  is  in  the  section 
above  quoted  no  express  requirement  of  finality  of  judgment ; 
and  (2)  because  there  is  a  positive  requirement  that  the  ques- 
tion of  jurisdiction  shall  alone  be  certified  to  the  Supreme 
Court  from  the  court  below  for  decision. 


.  _       ■!_  !>■ 
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It  is  further  argued  that  the  omission  of  the  word  filial  in 
this  particular  provision,  and  the  repeated  use  of  that  word  in 
other  sections  of  the  act,  in  reference  to  a  different  class  of 
cases,  show  the  intent  of  the  act  to  be  that  the  review  of  the 
question  of  jurisdiction  should  not  await  the  final  determina- 
tion of  the  case  in  the  court  below. 

We  think  that  upon  sound  principles  of  construction  such  is 
not  the  meaning  of  the  act  of  Congress  under  consideration. 
It  is  manifest  that  the  words  in  sec.  5,  "  appeals  or  writs  of 
error,"  must  be  understood  within  the  meaning  of  those  terms 
as  used  in  all  prior  acts  of  Congress  relating  to  the  appellate 
powers  of  this  court,  and  in  the  longstanding  rules  of  practice 
and  procedure  in  the  Federal  courts.  Taken  in  that  sense, 
those  terms  mean  the  proceedings  by  which  a  cause,  in  which 
there  has  been  a  final  judgment,  is  removed  from  a  court  below 
to  an  appellate  court  for  review,  reversal  or  afiirmance.  It  is 
true  that  the  Judiciary  Act  of  1789  limited  the  appellate  juris- 
diction of  this  court  to  final  judgments  and  decrees,  in  the 
cases  specified.  This,  however,  in  respect  to  writs  of  error 
was  only  declaratory  of  a  well  settled  and  ancient  rule  of 
English  practice.  At  common  law  no  writ  of  error  could  be 
brought  except  on  a  filial  judgment.  Bac.  Ab.  Error,  A.  2. 
"  If  the  writ  of  error  be  returnable  before  judgment  is  given, 
it  may  be  quashed  on  motion."  2  Tidd's  Practice,  1162.  In 
respect  to  appeals  there  is  a  difference  in  the  practice  of  the 
English  chancery  courts,  in  which  appeals  may  be  taken  from 
an  interlocutory  order  of  the  Chancellor  to  the  House  of 
Lords,  and  the  practice  of  the  United  States  chancery  courts, 
where  the  right  of  appeal  is  by  statute  restricted  to  final 
decrees,  so  that  a  case  cannot  be  brought  to  this  court  in 
fragments. 

From  the  very  foundation  of  our  judicial  system  the  object 
and  policy  of  the  acts  of  Congress  in  relation  to  appeals  and 
writs  of  error,  (with  the  single  exception  of  a  provision  in  the 
act  of  1875  in  relation  to  cases  of  removal,  which  was  repealed 
by  the  act  of  1887,)  have  been  to  save  the  expense  and  delays 
of  repeated  appeals  in  the  same  suit,  and  to  have  the  whole 
case  and  every  matter  in  controversy  in  it  decided  in  a  single 
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appeal.  Forgay  v.  Conrad^  6  How.  201,  204.  The  construc- 
tion contended  for  would  render  the  act  under  consideration 
inconsistent  with  this  long  established  object  and  policy. 
More  than  this,  it  would  defeat  the  very  object  for  which  that 
act  was  passed. 

It  is  a  matter  of  public  history,  and  is  manifest  on  the  face 
of  that  act,  that  its  primary  object  was  to  facilitate  the  prompt 
disposition  of  cases  in  the  Supreme  Court,  and  to  relieve  it  of 
the  enormous  overburden  of  suits  and  cases  resulting  from  the 
rapid  growth  of  the  country  and  the  steady  increase  of  its 
litigations.  That  act,  in  substance,  creates  a  new  and  distinct 
Circuit  Court  of  Appeals,  in  each  circuit,  to  be  composed  of 
three  judges,  namely,  the  circuit  justice  when  present,  and  two 
circuit  judges,  and  also,  in  the  absence  of  any  one  of  those 
three,  a  district  judge  selected  by  assignment  for  the  purpose 
of  conipleting  the  court. 

It  then  provides  for  the  distribution  of  the  entire  appellate 
jurisdiction  of  our  national  judicial  system,  between  the 
Supreme  Court  of  the  United  States  and  the  Circuit  Court  of 
Appeals,  therein  established,  by  designating  the  classes  of 
cases  in  respect  of  which  each  of  those  two  courts  shall 
respectively  have  final  jurisdiction.  But  as  to  the  mode  and 
manner  in  which  these  revisory  powers  may  be  invoked,  there 
is,  we  think,  no  provision  in  the  act  which  can  be  construed 
into  so  radical  a  change  in  all  the  existing  statutes  and  settled 
rules  of  practice  and  procedure  of  Federal  courts  as  to  extend 
the  jurisdiction  of  the  Supreme  Court  to  the  review  of  juris- 
dictional cases  in  advance  of  the  final  judgments  upon  them. 

But  there  is  an  additional  reason  why  the  omission  of  the 
word^/iaZ,  in  the  5th  section  of  the  act  should  not  be  held  to 
imply  that  the  purpose  of  the  act  is  to  extend  the  right  of 
appeal  to  any  question  of  jurisdiction,  in  advance  of  the  final 
judgment,  at  any  time  it  may  arise  in  the  progress  of  the 
cause  in  the  court  below.  Such  implication,  if  tenable,  cannot 
be  restricted  to  questions  of  jurisdiction  alone.  It  applies 
equally  to  cases  that  involve  the  construction  or  application  of 
the  Constitution  of  the  United  States ;  and  to  cases  in  which 
the  constitutionality  of  any  law  of  the  United  States,  or  the 
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validity  or  construction  of  any  treaty  made  under  its  authority, 
is  drawn  in  question ;  and  to  those  in  which  the  constitution  or 
law  of  a  State  is  claimed  to  be  in  contravention  of  the  Consti- 
tution of  the  United  States.  Under  such  a  construction  all 
Ihese  most  important  classes  of  cases  could  be  directly  taken 
by  writ  of  error  or  appeal,  as  the  case  may  be,  to  this  court, 
independently  of  any  final  judgment  upon  them.  The  effect 
of  such  a  construction,  if  sanctioned,  would  subject  this  court 
to  the  needless  delays  and  labor  of  several  successive  appeals 
in  the  same  case,  which,  with  all  the  matters  in  controversy  in 
it,  by  awaiting  the  final  judgment,  could  be  promptly  decided 
in  one  appeal. 

It  is  also  insisted  that  sec.  14  of  the  act  in  question,  repeal- 
ing  sec.  691  of  the  Eevised  Statutes  and  sec.  3  of  the  act  of 
February  16,  1875,  gives  a  wider  scope  to  the  revisory  powers 
of  this  court,  and  makes  a  final  judgment  unnecessary  .to  the 
exercise  of  these  powers  in  the  cases  specified  in  said  fifth 
section.  We  think  that  that  repeal  applies,  in  both  sections 
mentioned,  only  to  the  provisions  which  limit  the  appellate 
power  of  the  Supreme  Court  to  cases  involving  the  amounts 
there  respectively  specified,  namely,  $2000  in  one  and  $5000 
in  the  other.  If  it  was  the  purpose  of  the  act  to  repeal  that 
part  of  those  sections  which  refers  to  final  judgments,  such 
intention  would  have  been  indicated  in  express  and  explicit 
terms,  inasmuch  as  there  were,  when  the  act  was  passed,  other 
sections  and  other  statutes  containing  the  same  limitation  of 
appeals  to  final  judgments. 

It  is  further  argued,  in  support  of  the  contention  of  the 
plaintiff  in  error,  that  if  it  should  be  held  that  a  writ  of  error 
would  not  lie  upon  a  question  of  jurisdiction  until  after  final 
judgment,  such  ruling  would  lead  to  confusion  and  absurd 
consequences  ;  that  the  question  of  jurisdiction  would  be  certi- 
fied to  this  court,  while  the  case  on  its  merits  would  be  certified 
to  the  Circuit  Court  of  Appeals ;  that  the  case  would  be  before 
two  separate  appellate  courts  at  one  and  the  same  time ;  and 
that  the  Supreme  Court  might  dismiss  the  suit  upon  the  ques- 
tion of  jurisdiction  while  the  Circuit  Court  of  Appeals  might 
properly  affirm  the  judgment  of  the  lower  court  upon  the 
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merits.  The  fallacy  which  underlies  this  argument  is  the 
assumption  that  the  act  of  1891  contemplates  several  separate 
appeals  in  the  same  case  and  at  the  same  time  to  two  appellate 
courts.  No  such  provision  can  be  found  in  the  act,  either  in 
express  terms  or  by  implication.  The  true  purpose  of  the 
act,  as  gathered  from  its  context,  is  that  the  writ  of  error,  or 
the  appeal,  may  be  taken  only  after*final  judgment,  except  in 
the  cases  specified  in  section  7  of  the  act.  When  that  judg- 
ment is  rendered,  the  party  against  whom  it  is  rendered  must 
elect  whether  he  will  take  his  writ  of  error  or  appeal  to  the 
Supreme  Court  upon  the  question  of  jurisdiction  alone,  or  to 
the  Circuit  Court  of  Appeals  upon  the  whole  case;  if  the 
latter,  then  the  Circuit  Court  of  Appeals  may,  if  it  deem 
proper,  certify  the  question  of  jurisdiction  to  this  court. 

The  writ  of  error  is 

Dismissed. 


•^•m 


FERRY  V.  KING  COUNTY. 

EBBOR    TO    THE    8UPEEME   COURT    OF    THE    STATE    OF   WASHINGTON. 
No.  1377.    Submitted  November  23, 1801.  —Decided  December  7, 1801. 

In  an  action  against  the  county  treasurer  of  a  county  in  the  State  of  Wash- 
ington and  the  sureties  on  his  official  bond  to  recover  moneys  received  by 
him  officially,  rulings  of  the  state  court  that  his  settlements  with  the 
county  ^commissioners  were  not  conclusive,  that  that  body  acted  minis- 
teriaUy  in  settling  with  him  and  could  not  absolve  him  from  the  duty  to 
account  and  pay  over,  and  that  the  denial  by  the  trial  court  of  an  order 
to  furnish  a  bill  of  particulars  would  not  be  disturbed  in  the  absence  of 
anything  indicating  that  the  defendants  had  been  prejudiced  thereby,  do 
not  deny  the  validity  of  the  territorial  code  enacted  under  the  authority 
of  Congress,  and  confer  no  jurisdiction  in  error  upon  this  court. 

The  validity  of  a  statute  is  not  drawn  in  question  every  time  that  rights 
claimed  under  it  are  controverted ;  nor  is  the  validity  of  an  authority 
every  time  an  act  done  by  such  authority  is  disputed. 

The  case  was  stated  by  the  court  as  follows : 

This  was  an  action  brought  by  the  county  of  King  in  the 
District  Court  of  the  Third  Judicial  District  of  the  Territory 
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of  Washington,  against  George  D.  Hill  and  his  sureties  upon 
his  official  bond  as  county  treasurer  of  said  county,  to  recover 
certain  moneys  received  by  him  during  his  official  term  of  two 
years,  commencing  the  first  Monday  in  January,  1881,  which 
it  is  alleged  he  had  failed  to  account  for  or  to  pay  over  to  his 
successor  in  office. 

The  complaint  set  up  Hill's  election;  the  execution  and 
approval  of  the  bond,  which  was  set  forth  in  haec  verba;  the 
taking  of  the  oath  and  entry  upon  the  office  and  continuance 
therein  for  the  full  term ;  the  receipt  of  moneys  as  treasurer ; 
and  the  failure  to  account  for  and  pay  over  a  large  sum,  which 
was  specified.  It  was  further  averred  that  in  the  accounts  by 
the  treasurer  and  auditor,  and  settlements  had  with  the  board 
of  county  commissioners,  the  treasurer  was  charged  with  a 
certain  amount  for  which  he  accounted,  when  by  mistake  and 
error  there  was  overlooked  a  certain  sum,  which  was  named, 
which  should  have  been  charged  him,  and  was  not;  and  that 
also  in  the  book  accounts  kept  and  settlements  had  the  treas- 
urer received  certain  credits,  which  were  enumerated,  some  of 
which  credits  were  by  mistake  and  error  larger  than  they 
should  have  been,  and  the  excess  of  each  of  these  credits  was 
specifically  given. 

Motions  to  quash  the  summons,  demurrers  to  the  complaint 
and  motions  to  make  the  complaint  more  definite,  were  made 
and  filed  bv  the  defendants  and  overruled.  The  defendants 
then  answered,  denying  the  default  of  the  treasurer,  and  plead- 
ing in  addition  affirmative  defences,  alleging  various  settle- 
ments at  times  prescribed  by  law  between  the  treasurer  and 
the  board  of  county  commissioners,  and  insisting  upon  such 
settlements  and  the  accounts  and  credits  as  settled  and  al- 
lowed, as  just  and  true  and  a  complete  defence  to  the  action. 

Plaintiff  replied  to  the  affirmative  defences,  denying  a  full 
or  any  settlement  with  the  board  of  county  commissioners, 
and  again  averring  mistake  and  error,  through  which  the 
treasurer  received  credits  on  account  of  the  particular  funds 
mentioned,  to  which  he  was  not  actually  entitled. 

Motions  were  then  made  to  strike  out  part  of  the  reply,  and 
to  make  it  more  definite  and  certain,  and  demurrers  were  also 
filed  thereto,  all  of  Avhich  were  overruled. 
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The  cause  was  then  referred  to  a  referee  to  take  testimony, 
and  to  make  and  report  his  findings  of  fact  and  conclusions  of 
law,  which  report  having  been  subsequently  made,  the  defend- 
ants moved  to  set  it  aside  and  for  a  new  trial  upon  the  follow- 
ing grounds :  "  1.  Irregularity  in  the  proceedings  on  the  part 
of  the  plaintiff  in  this,  that  said  plaintiff  failed  to  set  forth  or 
specify  in  the  pleadings  the  items  of  the  account  sued  on,  and 
failed  and  refused  to  furnish  defendants  the  items  of  said  ac- 
count after  a  proper  demand  therefor  before  the  trial.  2.  Ir- 
regularity in  the  proceediDgs  of  said  referee  in  admitting  in 
evidence  said  account  offered  by  said  plaintiff,  notwithstanding 
the  failure  of  said  plaintiff  to  either  set  forth  in  the  pleadings 
the  items  o£  the  account  sued  on  or  furnish  said  items  to  the 
defendants  after  a  proper  demand  therefor  before  the  trial  and 
against  defendants'  objections,  made  at  the  time  of  the  offer 
of  said  evidence.  3.  Irregularity  in  the  proceedinjgs  and  abuse 
of  discretion  on  the  part  of  the  referee  in  admitting  in  evi- 
dence, against  defendants'  objections,  original  books,  papers 
and  documents  which  are  public  records  required  by  law  to 
be  and  remain  in  the  custody  of  the  auditor  of  King  County. 
4.  Error  in  the  assessment  of  the  amount  of  the  recovery,  the 
amount  as  per  findings  being  too  large.  5.  InsufiBciency  of 
the  evidence  to  justify  the  said  findings  and  decision  of  the 
said  referee.  6.  The  said  findings  and  decision  of  the  referee 
are  against  law.  7.  Error  in  law  occurring  at  the  trial  and 
excepted  to  at  the  time  by  the  defendants." 

This  motion  was  denied  and  judgment  rendered  upon  the 
findings  of  the  referee,  in  favor  of  the  plaintiff  and  against 
the  defendants.  The  Territory  having  been  admitted  into  the 
Union,  the  case  was  taken  on  error  to  the  Supreme  Court  of 
the  State.  Prior  to  this,  Hyde,  one  of  the  defendants,  died, 
and  his  executors,  failing  to  join  in  the  writ  of  error,  were 
made  defendants  in  error.  After  the  cause  was  docketed 
in  the  Supreme  Court  Hill  died,  and  his  executors  were 
substituted. 

Eleven  errors  were  assigned  by  plaintiffs  in  error  as  grounds 
for  the  reversal  of  the  judgment.  These  questioned  the  rul- 
ings of  the  District  Court  upon  the  various  motions  and  de- 
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murrers,  and  the  action  of  that  court  in  denying  the  motion 
of  defendants  to  set  aside  the  report  of  the  referee,  and  to 
grant  a  new  trial. 

On  April  6,  1891,  the  judgment  was  affirmed.  The  opinion 
of  the  Supreme  Court  by  Anders,  C.  J.,  is  returned  in  the 
record,  and  may  be  found,  (in  the  absence  of  the  official  series,) 
reported  in  26  Pacific  Rep.  587. 

To  review  this  judgment  a  writ  of  error  was  allowed  from 
this  court,  and  the  record  having  been  filed,  the  cause  came 
on  on  a  motion  to  dismiss  or  affirm. 

Mr.  John  Paul  Jones  and  Mr.  Reeae  IL  Voorhees  for  the 
motion.  ^ 

Mr.  J,  C.  Ilainea  opposing. 

Mb.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

We  have  carefully  examined  the  record  in  this  case  and  have 
failed  to  find  any  intimation  of  the  submission  of  a  Federal 
question  to  the  state  court  for  decision,  nor  can  we  perceive 
that  the  judgment  rendered  necessarily  involved  the  disposi- 
tion of  such  a  question. 

Plaintiffs  in  error  seek  to  maintain  the  jurisdiction  of  this 
court  upon  the  ground  that  the  validity  of  an  authority  exer- 
cised under  the  United  States  was  drawn  in  question  in  the 
cause  and  the  decision  of  the  state  court  was  against  its 
validity. 

By  section  1851  of  the  Revised  Statutes  of  the  United  States 
it  is  provided  that  "  The  legislative  power  of  every  Territory 
shall  extend  to  all  rightful  subjects  of  legislation  not  incon- 
sistent with  the  Constitution  and  laws  of  the  United  States." 

The  following  are  sections  of  the  Code  of  Washington  : 

"  93.  It  shall  not  be  necessary  for  a  party  to  set  forth  in  a 
pleading  a  copy  of  the  instrument  of  writing,  or  the  items  of 
an  account  therein  alleged ;  but  unless  he  file  a  verified  copy 
thereof  with  such  pleadings,  and  serve  the  same  on  the  adverse 
party,  he  shall,  within  ten  days  after  a  demand  thereof,  in 
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writing,  deliver  to  the  adverse  party  a  copy  of  such  instrument 
of  writing,  or  the  items  of  an  account,  verified  by  his  own 
oath,  or  that  of  his  agent  or  attorney,  to  the  eflPect  that  he 
believes  it  to  be  true,  or  be  precluded  from  giving  evidence 
thereof." 

"2673.  The  several  boards  of  county  commissioners  are 
authorized  and  required  ...  5.  To  allow  all  accounts 
legally  chargeable  against  such  county  not  otherwise  provided 
for,  and  to  audit  the  accounts  of  all  officers  having  the  care, 
management,  collection  or  disbursement  of  any  money  belong- 
ing to  the  county  or  appropriated  to  its  benefit." 

"  2681.  The  county  commissioners  of  their  respective  coun- 
ties shall  have  power  to  compound  and  release  in  whole  or  in 
part  any  debt  due  to  their  county,  when  in  their  opinion  the 
interest  of  their  county  will  not  be  prejudiced  thereby.    .    .    ." 

"2695.  Any  person  may  appeal  from  the  decision  of  the 
board  of  county  commissioners  to  the  next  term  of  the  District 
Court  of  the  proper  district.    .    .    ." 

"  2947.  Each  county  treasurer  must  attend  with  his  books 
and  vouchers  before  the  board  of  county  commissioners  of  his 
county  at  its  May  session  in  each  year,  and  settle  his  accounts 
before  said  board;  .  .  ."  Wash.  Code,  pp.  49,  464,  466, 
467,  508. 

The  contention  of  plaintiffs  in  error  is,  in  the  language  of 
counsel,  that  "  the  legislature  of  the  Territory  of  Washington, 
by  enacting  these  sections  of  the  Code  of  Washington  above 
mentioned,  exercised  an  authority  given  by  section  1851  of 
the  Eevised  Statutes  of  the  United  States,  and  so  acting,  the 
act  of  the  territorial  legislature  became  the  act  of  Congress, 
and  the  District  Court  of  the  Territory  and  the  Supreme  Court 
of  the  State,  in  deciding  against  the  validity  of  the  several 
clauses  of  the  code,  decided  against  the  validity  of  an  authority 
exercised  under  the  United  States." 

But  we  do  not  understand  that  the  validity  of  these  sections 
of  the  code  was  denied  in  any  respect. 

The  Supreme  Court  held  that  the  settlements  of  the  treas- 
urer with  the  board  of  county  commissioners  were  not  con- 
clusive ;  that  the  board  exercised  no  judicial  power  in  making 
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them,  but  acted  merely  ministerially ;  that  there  was  no  law 
authorizing  the  board  to  absolve  the  treasurer  from  the  per- 
formance of  the  duty  to  account  and  pay  over ;  and  that  the 
settlements  were  oxAy  prima  facie  evidence  and  could  not  be 
pleaded  as  an  estoppel.  As  to  the  alleged  failure  to  furnish 
a  copy  of  the  items  of  account  mentioned  in  the  complaint, 
the  court  held,  for  reasons  given,  that  the  provisions  of  the 
statute  had  been  substantially  complied  with ;  and  as  to  the 
denial  by  the  District  Court  of  an  order  for  a  bill  of  particu- 
lars, that  that  was  a  matter  largely  discretionary  with  the 
trial  court  and  its  ruling  would  not  be  disturbed  in  the  absence 
of  anything  indicating  that  the  defendants  were  prejudiced 
thereby.  ^ 

In  all  this  there  was  no  denial  of  the  validity  of  the  pro- 
visions of  the  code,  nor  of  the  validity  of  an  authority  exer- 
cised under  the  United  States  in  the  enactment  of  these  sections. 

The  Supreme  Court  did  indeed  say  that  the  territorial  legis- 
lature could  not  have  clothed  boards  of  county  commissioners 
with  judicial  powers  in  view  of  section  1907  of  the  Eevised 
Statutes  of  the  United  States,  whereby  the  whole  judicial 
power  was  elsewhere  reposed,  but  the  opinion  proceeded  upon 
the  ground  that  the  legislature  had  not  attempted  to  do  so. 

We  have  repeatedly  held  that  the  validity  of  a  statute  is 
not  drawn  in  question  every  time  rights  claimed  under  such 
statute  are  controverted,  nor  is  the  validity  of  an  authority 
every  time  an  act  done  by  such  authority  is  disputed.  S710W 
V.  United  States,  118  U.  S.  346,  352 ;  Baltimore  <&  Potomac 
Railroad  v.  Hopkins^  130  U.  S.  210 ;  Cook  County  v.  Calumet 
&  Chicago  Canal  and  Dock  Co,,  138  U.  S.  635. 

The  validity  neither  of  statute  nor  authority  was  primarily 
denied  here  and  the  denial  made  the  subject  of  direct  inquiry, 
nor  was  there  any  decision  whatever  against  the  validity  of 
statute  or  authority. 

The  writ  of  error  is  Dimiissed, 
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December  7, 1891.  Mr.  Chief  Justice  Fuller  remarked  that  the 
same  questions  were  presented  in  this  case  as  in  that  just  decided, 
and  it  must  take  the  same  course. 

Writ  of  error  Dismissed. 

Mr.  John  Paul  Jones  and  Mr.  Reese  H.  Voorhees  for  the  motion 
to  dismiss. 

Mr.  J.  C.  Haines  opposing. 


» •  < 


MYERS  «.  GROOM  SHOVEL  COMPANY. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE   UNITED  STATES  FOR  THE 

WESTERN  DISTRICT  OF   PENNSYLVANIA. 

No.  70.    Argued  November  i,  1891.  —  Decided  December  7, 1891. 

Letters  patent  No.  208,258,  granted  September  24,. 1878,  to  Henry  M.  Myers 
for  an  **  Improvement  in  handle  sockets  for  shovels,  spades  and  scoops  " 
are  void  for  want  of  novelty  in  the  alleged  invention  covered  by  them, 
that  invention  having  been  anticipated  by  the  '*  Ames  California  spade.*' 

The  case  is  stated  in  the  opinion. 

Mr.  W.  Bdkewell  for  appellant. 

Mr.  Francis  T.  Chambers  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

This  was  a  bill  exhibited  by  Henry  M.  Myers  against  The 
Groom  Shovel  Company,  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania,  for  infringe- 
ment of  letters  patent  No.  208,268,  dated  September  24, 1878, 
for  "improvement  in  handle  sockets  for  shovel,  spades  and 
scoops." 

The  answer  denied  that  Myers  was  the  first  inventor,  and 
set  up  want  of  novelty ;  public  use  and  sale  for  more  than  two 
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years  before  the  application ;  anticipation ;  and.  non-infringe- 
ment. 

The  Circuit  Court  held  that,  in  view  of  the  state  of  the  art, 
if  the  patent  were  within  the  domain  of  patentable  invention, 
it  was  so  close  to  the  line  as  to  render  it  fairly  disputable 
whether  it  might  not  be  assigned  to  the  category  of  products 
of  mere  mechanical  skill ;  and  that,  however  that  might  be, 
the  invention  was  not  essentially  distinguishable  in  construc- 
tion from  a  spade  known  as  the  "Ames  California  spade," 
which  was  a  clear  anticipation  of  the  patented  device.  A 
decree  dismissing  the  bill  was  therefore  entered. 

The  application  was  made  April  20,  1878,  and  reference  to 
the  file  wrapper  and  contents  shows  that  the  original  claim 
read  as  follows :  "  A  shovel,  spade  or  scoop  provided  with  a 
socket  and  straps  combined  and  constructed  in  two  pieces  for 
attaching  the  handle  to  the  blade,  substantially  as  herein  de- 
scribed and  for  the  purpose  set  forth."  This  claim  was  re- 
jected as  anticipated  by  patent  for  shovels,  No.  186,520,  issued 
to  E.  A.  Barnes,  January  23, 1877.  It  was  thereupon  amended 
by  substituting  the  present  claim,  which  reads :  "  As  an  im- 
proved means  of  securing  handles  to  shovels  the  herein  described 
combined  socket  and  straps,  the  same  being  composed  of  the 
two  straps,  C  D,  forming  a  union  at  g  and  terminating  in  the 
socket  e,  as  shown  and  described."  The  application  was  again 
rejected  on  thd  ground  that  the  amended  claim  did  not  possess 
patentable  novelty  in  view  of  patent  No.  160,170,  for  shovels, 
issued  to  P.  B.  Cunningham,  February  23,  1875,  and  patent 
No.  113,805,  for  tool  handles,  issued  to  D.  G.  Smith,  April  18, 
1871.  The  applicant  thereupon  erased  from  his  specification 
the  words  just  preceding  his  claim:  "Having  thus  described 
my  improvement,  what  I  claim  as  of  my  invention  is,"  and  in- 
serted in  lieu  thereof  the  following:  "  I  am  aware  that  a  con- 
tinuous socket  for  shovels  has  been  made  in  two  pieces,  and  I 
am  also  aware  that  a  solid  socket  has  been  formed  with  handle 
straps,  but  in  contradistinction  to  such  I  claim."  The  applica- 
tion was  then  allowed  and  the  patent  issued.  With  the  excep- 
tion of  the  paragraph  thus  added  by  way  of  amendment,  the 
specification  of  the  patent  is  identical  with  that  originally  filed. 


676  OCTOBER  TERM,  1891. 

Opinion  of  the  €001*1. 

The  claim. in  the  Barnes  patent  was  for  "a  scoop  having 
front  and  back  straps  forming  a  socket  for  the  handle,  the 
back  strap  of  a  separate  piece  from  the  body  or  bowl  of  the 
scoop,  said  back  strap  being  riveted  on  the  carve  of  the  bowl, 
and  back  of  the  line  of  wear,  substantially  as  and  for  the  pur- 
pose specified." 

The  method  of  construction  of  this  shovel  or  scoop  was  the 
formation  of  a  socket  by  two  straps,  between  which  the  wooden 
handle  was  fitted  in,  the  straps  meeting  on  their  sides,  forming 
a  socket  throughout  their  entire  length. 

The  Smith  patent  was  an  invention  for  attaching  handles 
to  spades,  forl^  and  other  implements,  consisting  in  a  socket 
or  tubular  portion  having  two  straps,  which  socket  and  straps 
received  the  wooden  handle.  The  socket  was  called  by  the 
patentee  a  ferrule,  and  the  claim  was  for  the  ferrule  as  de- 
scribed, combined  with  a  ring  applied  to  its  end. 

The  Cunningham  patent  described  a  construction  similar  to 
that  of  Smith,  but  the  shovel  blade  was  attached  by  means  of 
a  metal  tongue  in  connection  with  the  straps. 

The  Myers  disclaimer  aimed  to  differentiate  the  Myers  claim 
from  the  Barnes  continuous  socket  made  of  two  pieces,  and  the 
Smith  and  Cunningham  solid  socket  formed  with  extensions 
or  straps,  as  stated  therein.  In  the  Myers  patent  the  wooden 
handle  is  secured  to  the  blade  of  the  shovel  by  two  straps, 
which  at  their  parts  next  to  the  shovel  blade  are  bent  around 
the  handle  to  form  a  socket,  the  lower  part  of  the  wooden 
handle  being  received  in  the  socket  or  ferrule,  and  the  straps 
extending  up  upon  the  body  of  the  handle. 

The  defendant's  expert  Hunter,  after  describing  the  Barnes, 
Smith  and  Cunningham  patents,  testified  that  these  construc- 
tions being  old,  ^'  the  distinction  upon  which  the  patent  of 
Myers  is  based,  is  that  the  straps  which  extend  up  upon  the 
body  of  the  handle  must  be  bent  around  the  said  handle  to 
form  a  union  close  to  the  shovel  blade  and  form  a  socket,  but 
in  which  the  remaining  parts  of  the  straps  further  up  upon  the 
handle  shaU  not  meet  upon  their  sides;"  and  further  that, 
"  the  Myers  construction  is  substantially  identical  with  what 
is  shown  in  the  Barnes  patent  if  the  straps  forming  the  socket 
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at  the  upper  end  of  the  Barnes  patent  were  slightly  spread,  or 
extended  with  less  width.  It  would  be  the  same  as  the  con- 
struction shown  in  the  Smith  and  Cunningham  patents  if  the 
sockets  of  the  said  patents  were  split  longitudinally,  as  shown 
in  the  Barnes  patent.  The  construction  shown  in  the  Barnes 
patent,  in  which  the  straps  form  a  socket  throughout  its  entire 
length,  is  undoubtedly  much  stronger  than  the  Myers  construc- 
tion." He  concluded,  therefore,  that  there  was  no  particular 
diflference  between  what  was  shown  and  plaimed  in  the  Myers 
patent  and  what  was  shown  in  the  prior  patents  referred  to. 

As  to  the  Ames  California  spade,  he  testified :  "  The  Cali- 
fornia spade  shows  a  construction  in  which  the  handle  is  se-' 
cured  to  the  blade  by  means  of  two  straps,  which  approach 
each  other  at  their  ends  next  to  the  blade  and  form  a  union  or 
practical  union  and  make  a  socket,  in  which  the  lower  part  of 
the  handle  is  encased.  I  therefore  find  the  said  California 
spade  to  have  a  construction  in  which  the  handle  is  secured  by 
a  socket  and  straps,  the  two  straps  forming  a  union  near  the 
blade  and  terminating  in  a  socket  substantially  in  the  manner 
and  for  the  purpose  set  out  and  claimed  in  the  Myers  patent. 
It  will  be  seen  from  this  that  the  California  spade  has  a  con- 
struction having  all  the  advantage  of  the  ordinary  handle 
straps  combined  with  the  socket,  whereby  the  handle  is  greatly 
strengthened  and  securely  attached  to  the  blade,  and  conse- 
quently embodies  all  the  advantages  of  the  Myers  construction. 
The  two  constructions  are  practically  the  same." 

We  quote  thus  at  length  from  the  testimony  of  this  witness 
because,  after  a  careful  examination  of  the  various  exhibits  in 
evidence,  we  quite  agree  with  his  conclusion.  Counsel  for 
appellant,  referring  to  the  California  spade,  says :  *'  This  spade 
has  heavy  straps,  which  are  riveted  to  the  blade  of  the  spade 
at  their  lower  end,  and  extend  upward  to  within  an  inch  and 
a  half  of  the  bow  of  the  handle.  They  taper  gradually  from 
the  blade  upward.  They  do  not,  however,  form  a  socket,  be- 
cause, while  they  nearly  meet  around  the  wooden  handle  near 
the  blade,  they  are  out  in  at  that  point  so  as  to  form  a  ferrule 
around  the  wood,  but  not  a  socket  on  the  blade." 

But  there  is  no  description  of  any  socket  in  the  blade  in  the 
Myers  patent.    The  specification  says: 
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"In  the  drawings  A  represents  a  scoop  blade,  which  may 
be  of  any  of  the  known  forms  and  constructed  of  the  ordinary 
material.  B  represents  the  handle,  which  is  constmcted  of 
wood.  C  and  E  represent  the  handle  straps,  which  are  cut  (in 
the  form  shown  in  Fig.  4)  from  sheet  iron  or  sheet  steel  and 
furnished  with  openings  for  the  rivets  used  for  attaching  them 
to  the  blade  A  and  handle  B.  The  straps  C  and  D  are  then 
swaged  into  the  form  necessary  for  the  upper  and  lower  strap, 
as  indicated  in  Figs.  ,1  and  2,  so'  that  the  edges  ff  in  Fig.  4 
meet,  as  at  ^  in  Figs.  2  and  3,  forming  the  socket  e  (indicated 
in  Fig.  3).  The  parts  A  and  i  of  the  straps  C  and  D  are  then 
"riveted  to  the  blade  A.  The  straps  0  and  D  may  be  forged 
and  plaited  with  the  blade  A.  The  handle  B  is  then  fitted 
into  the  socket  e  and  the  straps  riveted  to  the  handle  as  shown 
in  Figs.  1  and  2. 

"  By  constructing  handle  straps  in  two  pieces  of  the  form 
shown  in  Fig.  2  a  socket  for  the  reception  of  the  end  of  the 
handle  is  formed,  having  the  advantage  of  the  ordinary  handle 
straps  combined  with  said  socket,  whereby  the  handle  is  greatly 
str^gthened  and  securely  attached  to  the  blade  A,  and  said 
combined  socket  and  handle  straps  are  constructed  with  econ- 
omy of  labor  and  material  and  with  great  facility." 

The  drawings  do  not  show  any  section  of  a  socket  within 
the  blade.  The  socket  shown  is  formed  by  riveting  the  straps 
to  the  blade,  and  the  handle  does  not  extend  below  the  socket 
created  by  the  union  of  the  straps. 

As  this  California  spade  is  in  all  substantial  respects  the 
same  as  the  implement  described  in  the  Myers  patent,  and,  as 
appears  from  the  evidence,  was  largely  made  and  sold  between 
1860  and  1870,  and  had  been  in  stock  at  the  Ames  Works,  in 
Massachusetts,  for  fifteen  or  twenty  years  prior  to  1886,  we 
entirely  concur  with  the  Circuit  Court,  and  the  decree  is  con- 
sequently 

Affirmed. 

Mb.  Justice  Bradley  and  Mb.  Justice  Gray  did  not  hear 
the  argument,  and  took  no  part  in  the  decision  of  this  case. 


HENDERSON  BRIDGE  CO.  v.  HENDERSON  CITY.      679 

Opinion  of  the  Coort 


HENDERSON   BRIDGE    COMPANY  v.   HENDERSON 

CITY. 

ERBOB  TO   THE   (X)UBT   OF   APPEALS   OF   THE    STATE    OF   KENTUCKT. 
No.  1007.    Sabmitted  November  23, 1801.  —  Decided  December  7, 1801. 

In  a  suit  brought  hi  a  state  court  of  Kentucky  by  the  city  of  Henderson 
against  the  Henderson  Bridge  Company,  to  recover  for  taxes  assessed  by 
the  city  on  the  bridge  of  the  company,  which  spanned  the  Ohio  River  at 
the  city,  the  Court  of  Appeals  of  the  State  held  that  the  city,  as  a  taxing 
district,  could  tax  the  property  of  the  company,  and  that,  under  an  ordi- 
nance of  the  city,  accepted  by  the  Company,  the  city  acquired  a  contract 
right  to  tax  the  bridge  to  low-water  mark  on  the  Indiana  shore,  it  being 
within  the  city  limits,  in  consideration  of  rights  and  privileges  granted 
to  the  company  by  the  ordinance.  On  a  motion  to  dismiss  a  writ  of 
error  from  this  court,  sued  out  by  the  company :  Held,  that  although  it 
was  claimed  in  the  pleadings,  by  the  company,  that  the  taxing  ordinance 
Impaired  the  obligation  of  a  prior  contract  with  the  company,  yet  as  the 
decision  of  the  Court  of  Appeals  was  based  wholly  on  the  ground  that 
the  proper  interpretation  of  the  ordinance  first  above  referred  to  was 
that  the  company  voluntarily  agreed  that  the  bridge  should  be  liable  to 
taxation,  and  that  did  not  Involve  a  Federal  question,  and  was  broad 
enough  to  dispose  of  the  case,  without  reference  to  any  Federal  question, 
and  this  court  could  not  review  the  construction  which  was  given  by  the 
state  court  to  the  ordinance,  as  a  contract,  in  view  of  the  constitution 
and  laws  of  Kentucky,  the  writ  of  error  must  be  dismissed. 

Held,  also,^hat  the  taxation  of  the  bridge  was  not  a  regulation  of  com- 
merce among  the  States,  or  the  taxation  of  any  agency  of  the  Federal 
government. 

The  case  is  stated  in  the  opinion. 

« 

Mr.  John  G,  Carlisle  (with  whom  were  Mr.  John  L.  Dor- 
sey^  Mr,  John  Young  Brown  and  Mr.  Montgomery  Merritt  on 
the  brief)  for  the  motion  to  dismiss. 

Mr.  William  Lindsay  opposing. 

Mb.  Justice  Blatchfobd  delivered  the  opinion  of  the  court. 

This  is  an  action,  brought  in  the  Henderson  Circuit  Court 
of  Kentucky,  by  the  city  of  Henderson,  Kentucky,  against 
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the  Henderson  Bridge  Company,  a  Kentucky  corporation,  to 
recover  for  taxes  assessed  by  the  city  against  the  company, 
for  the  years  1885,  1886  and  1887,  under  the  authority  of 
various  acts  of  the  legislature  of  Kentucky. 

In  the  petition  of  the  plaintiff,  the  taxes  for  1886  and  1887 
are  alleged  to  have  been  assessed  to  pay  the  annual  expenses  of 
the  city  government,  the  annual  expenses  of  the  public  schools, 
interest  on  railroad  aid  bonds,  interest  on  school  bonds,  interest 
on  water  works  bonds  and  interest  on  bonds  issued  for  city 
purposes.  The  amount  claimed  for  the  years  1886  and  1887, 
for  taxes  and  penalty,  is  in  the  aggregate  $44,320,  with 
interest.  The  petition  alleges  that  under  an  act  of  the  general 
assembly  of  Kentucky,  approved  February  9,  1872,  the  bridge 
company  was  incorporated  and  authorized  to  build  a  bridge 
across  the  Ohio  River  within  the  limits  of  the  city  of  Hender- 
son; that  that  act  lay  dormant  until  September  21,  1880, 
when  the  Louisville  and  Nashville  Railroad  Company  got 
control  of  said  charter,  and  a  reorganization  was  effected  there- 
under; and  that  the  common  council  of  the  city  of  Henderson 
passed  an  ordinance,  which  was  accepted  in  writing  by  the 
bridge  company  on  the  11th  of  February,  1882,  a  copy  of 
which  ordinance  is  set  forth  in  the  margin.^ 


^  An  ordinance  granting  the  Henderson  Bridge  Company  certain  rights  and 
privileges  within  the  corporate  limits  of  the  city  of  Henderson. 

Be  It  ordained  by  the  common  council  of  the  city  of  Henderson,  Kent'y  — 
Sec  1.  That  the  Henderson  Bridge  Company,  organized  under  the  act 
of  the  general  assembly  of  the  Commonwealth  of  Kentucky,  approred 
February  9,  1872,  be,  and  they  are  hereby  granted  the  right  to  construct 
on  or  over  the  centre  of  Fourth  street  in  the  city  of  Henderson,  and  of  the 
line  thereof  extended  to  low-water  mark  on  the  Indiana  side  of  the  Ohio 
River,  such  approaches,  avenues,  piers,  trestles,  abutments,  toll-houses  and 
other  appurtenances  necessary  in  the  erection  of,  and  for  the  business  of,  a 
bridge  over  the  Ohio  River,  from  a  point  in  the  city  of  Henderson  to  some 
convenient  point  on  the  Indiana  side  of  said  river,  and  for  such  purposes 
the  use  of  said  Fourth  street  is  hereby  granted,  subject  to  the  terms  and 
conditions  hereinafter  expressed. 

Sect.  2.  That  there  be,  and  is  hereby,  granted  to  said  bridge  Co.  the 
right  to  use  the  space  between  Water  street  in  said  city  and  low-water 
mark  in  the  Ohio  R.,  extending  100  feet  below  the  centre  of  Fourth  street 
extended,  and  three  hundred  feet  above  the  centre  of  s'd  street  extended  to 
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The  petition  alleges  that,  by  an  act  of  the  general  assembly 
of  Kentucky,  approved  February  11,  1867,  incorporating  the 

the  Ohio  River,  for  any  purpose  required  by  said  company ;  that  said  com- 
pany may  erect,  or  authorize,  or  cause  to  be  erected,  grain  elevators  within 
said  space  above  high-water  mark,  and  may  construct  therefrom  to  the 
river  such  apparatus  and  machinery  as  may  be  necessary  to  convey  grain 
from  boats  to  such  elevators  and  may  have  the  use  of  said  space  for  the 
landing  of  boats  laden  with  freight  for  such  elevators,  and  construct  float- 
ing docks,  or  use  wharf-boats  within  such  space  for  the  accommodation  of 
such  boats,  and  the  conduct  of  the  business  of  such  bridge  and  of  the  said 
elevators  free  of  wharfagp,  subject  to  the  terms  and  conditions  hereinafter 
expressed. 

Sect.  3.  That  each  and  all  of  the  rights  and  privileges  herein  granted  to 
the  said  company,  their  successors  or  assigns,  are  on  the  following  terms 
and  conditions,  to  wit  : 

1st.  That  the  approach  to  said  bridge  on  Fourth  street  shall  be  of  suffi- 
cient elevation  to  admit  the  passage  of  all  vehicles  underneath  at  points 
where  other  streets  cross  or  intersect  said  Fourth  street,  and  shall  be  so 
constructed  as  to  admit  the  passage  of  all  vehicles  on  said  street  as  far 
back  as  the  elevation  of  said  bridge  will  admit  of,  except  as  the  same  may 
be  obstructed  by  the  necessary  supports  of  such  approach,  which  supports 
shall  be  iron  trestles  or  masonry  piers. 

2d.  That  all  or  any  damage  done  to  private  property,  by  reason  of  any 
privileges  granted  to  said  company,  shall  be  paid  by  said  bridge  company, 
and  said  company  shall  pay  to  any  owner  of  private  property  damaged  by 
reason  of  any  grant  herein,  any  judgment  that  may  be  rendered  against  the 
city  of  Henderson  on  account  thereof,  and  shall  hold  said  city  harmless 
from  any  loss  or  damage  by  reason  of  injury  to  private  property  bordering 
on  said  street  caused  by  the  erection  of  such  bridge  and  its  approaches. 

3d.  That  any  track  laid  in  the  space  between  Water  street  and  low-water 
mark  of  the  Ohio  River  mentioned  in  the  second  section  of  this  ordinance, 
or  any  improvements  made  thereon,  shall  be  so  made  as  not  to  interfere 
with  the  free  use  of  such  space  by  the  public  further  than  the  nature  of 
such  works  and  their  convenience  for  the  said  uses  may  absolutely  require. 

4th.  That  any  such  elevator,  other  buildings  and  appurtenances  -of  said 
bridge,  shall  be  kept  above  high-water  mark  and  so  as  not  to  obstruct  the 
current  of  the  river,  and  nothing  herein  shall  be  construed  to  prevent  the 
said  city  from  paving  or  otherwise  improving  that  part  of  the  river  front 
herein  mentioned,  or  from  charging  and  collecting  wharfage  from  boats  or 
other  craft  landing  thereat,  except  as  'herein  provided  in  favor  of  said 
bridge  company. 

^th.  That  in  the  event  said  city  shall  determine  to  grade  and  pave  the 
river  front  mentioned  between  the  line  of  high- water  mark  and  the  line  of 
low-water  mark,  the  said  company  shall  so  change  any  tracks  they  may 
have  laid,  or  fix  any  improyements  they  may  have  made,  to  conform  to  and 
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city  of  Henderson,  its  northwestern  boundary  was  fixed  at 
low-water  mark  on  the  Indiana  side  of  the  Ohio  River,  and 
that  the  bridge  was  assessed  for  taxation  to  such  low-water 
mark,  like  other  property  of  the  city ;  and  it  claims  a  lien  upon 
the  bridge,  from  the  beginning  of  its  approach  at  Main  Street 
in  the  city,  to  low- water  mark  on  the  Indiana  side  of  the  river, 
for  the  taxes  and  the  penalty  thereon,  and,  in  addition  to  a  judg- 
ment against  the  bridge  company  for  said  taxes  and  penalty,  it 
prays  for  the  enforcement  of  the  lien  and  a  sale  to  pay  the  debt, 
with  interest  and  costs,  and  the  appointment  of  a  receiver. 

The  answer  of  the  bridge  company  to  the  petition  alleges 
that  the  whole  of  the  bridge  between  the  Kentucky  shore 
and  the  Indiana  shore  is  over  the  water  of  the  Ohio  River, 
except  the  piers  or  pillars  which  support  the  bridge  and  which 
are  built  in,  and  rest  upon,  the  bed  of  the  river;  that  the 
river  is  a  navigable  stream,  and  the  entire  jurisdiction  over  it 
is  vested  in  Congress  and  the  courts  of  the  United  States,  and 
the  bridge  is  used  only  to  transport  persons  and  freight  in 
railroad  cars  between  the  States  of  Indiana  and  Kentucky, 
and  the  plaintiff  has  no  jurisdiction  over  the  river  or  any  part 

with  such  grade  as  near  as  practicable,  and  the  said  company  shall  so  ar- 
range said  tracks  and  improvements,  in  such  event,  as  to  make  the  least 
possible  obstruction  to  the  free  passage  of  vehicles  and  to  such  other  uses 
for  which  said  space  may  be  designed. 

Sect.  4.  That  nothing  herein  shall  be  construed  as  waiving  the  right  of 
the  city  of  Henderson  to  levy  and  collect  taxes  on  the  approaches  to  said 
bridge,  or  any  building  erected  by  said  bridge  company  within  the  corporate 
limits  of  said  city,  the  bridge  itself  and  all  appurtenances  thereto  within 
tbe  limits  of  said  city. 

Sect.  5.  That  before  any  of  the  rights  or  privileges  hereinbefore  granted 
shall  inure  to  the  benefit  of,  or  vest  in,  the  Henderson  Bridge  Company, 
said  company  shall,  by  proper  authority,  append  to  a  cerMfled  copy  of  this 
ordinance  their  acceptance  of,  and  agreement  to  abide  by,  and  faithfully 
keep,  the  terras  and  conditions  of  this  ordinance,  which  acceptance  and 
agreement  shall  be  acknowledged  by  the  proper  authority  of  said  company 
as  provided  in  case  of  a  deeil  under  the  laws  of  Kent*y,  and  delivered  to 
the  clerk  of  the  Henderson  city  council.     • 

Sect.  6.  That  this  ordinance  shall  take  effect  and  be  in  force  after  lh& 
same  have  been  published  as  approved  by  law,  and  after  the  terms  and  con- 
ditions thereof  shall  have  been  accepted  and  acknowledged  as  herein 
provided. 
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thereof,  or  over  the  bridge  or  the  persons  or  freight  trans- 
ported thereon,  except  in  the  matter  of  executing  writs  from 
the  police  authorities  of  the  city ;  and  that  for  the  plaintiff  to 
assume  to  tax  that  part  of  the  bridge  would  violate  the  Con- 
stitution of  the  United  States,  the  laws  of  Congress  and  the 
rights  of  the  bridge  company  in  the  premises.  The  answer 
also  sets  up  that  the  bridge  derives  no  benefit  or  protection 
from  the  government  of  the  city ;  and  that  to  subject  the 
bridge  company's  property  to  the  payment  of  the  claim  made, 
would  be  to  take  private  property  for  public  use  without  com- 
pensation, and  to  violate  article  5  of  the  amendments  to  the 
Constitution  of  the  United  States,  and  the  constitution  and 
laws  of  Kentucky.  It  is  also  averred  in  the  answer  that,  when 
the  bridge  company  constructed  the  bridge,  it  was  the  settled 
law  of  Kentucky,  as  decided  by  its  Court  of  Appeals  in  Louis- 
viUe  Bridge  Co,  v.  City  of  Louisville^  81  Kentucky,  189,  that 
so  much  of  the  company's  bridge  and  property  as  wds  erected 
and  stood  across  the  Ohio  Eiver  was  not  liable  to  municipal 
or  city  taxation  ;  and  that,  relying  on  the  law  of  Kentucky  as 
being  so  settled,  the  bridge  company,  on  the  27th  of  February, 
1884,  entered  into  a  written  contract  with  the  Louisville  and 
Nashville  Eailroad  Company  for  the  maintenance  and  opera- 
tion of  the  bridge. 

A  reply  was  put  in  to  that  answer ;  and  subsequently  the 
Louisville  and  Nashville  Eailroad  Company  was  made  a  party 
defendant,  and  filed  a  petition,  which  was  ordered  to  be  taken 
as  its  answer  to  the  plaintiff's  petition.  It  alleged  that  by 
such  contract  with  the  bridge  company,  the  railroad  company 
was  to  maintain  and  operate  the  bridge  and  a  connecting  rail- 
road on  the  Indiana  side  of  the  river,  in  consideration  that  the 
bridge  company  would  pay  to  it  yearly  $10,000,  to  be  ex- 
pended in  maintenance  and  repair,  and  would  also  pay  all  taxes 
legally  imposed  upon  the  track  and  bridge  structure.  It  was 
further  alleged  that  to  grant  the  plaintiff  the  relief  prayed  for, 
or  any  part  thereof,  wotfld  be  a  direct  impairment  of  the 
obligation  of  the  contract  between  the  railroad  company  and 
the  bridge  company,  and  would  violate  the  right  of  the  rail- 
road company. 
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A  rejoinder  was  put  in  to  the  reply,  joining  issue,  and  the 
case  was  heard  by  the  court  upon  the  pleadings  and  evidence. 
The  court  dismissed  the  petition  so  far  as  regarded  the  taxes 
claimed  for  1885,  but  as  to  the  years  1886  and  1887  adjudged 
that  the  bridge  and  the  approach  thereto  were  subject  to  tax- 
ation for  all  the  purposes  and  for  the  amounts  claimed  in  the 
petition,  and  that  the  plaintiff  had  a  lien  upon  the  bridge 
structure  and  masonry  piers,  and  the  approach  thereto,  situated 
within  the  boundary  of  the  city,  extending  to  low-water  mark 
on  the  Indiana  side  of  the  Ohio  River,  for  $17,384  for  the  year 
1886,  and  $15,810  for  the  year  1887,  with  interest  on  those 
sums  from  the  date,  of  the  judgment,  July  18,  1888,  and  for 
costs. 

The  Circuit  Court,  in  its  opinion,  held  that  as  the  legislature 
had  fixed  the  limits  of  the  city  at  low-water  mark  on  the 
Indiana  shore,  and  had  authorized  her  to  tax  all  property  in 
the  city  limits  which  was  subject  to  taxation  by  the  State,  the 
taxable  boundary  was  coextensive  with  the  statutory  boun- 
dary ;  that  in  Louisville  Bridge  Co.  v.  City  of  LouisviUe^  81 
Kentucky,  189,  it  was  not  decided  that  it  wasj>er  se  unconsti- 
tutional for  the  legislature  to  authorize  cities  to  tax  bridges 
which  crossed  the  Ohio  River ;  that'  all  that  was  decided  in 
that  case  was  that  the  legislature  did  not  intend  to  embrace 
the  bridge. in  that  case  as  subject  to  city  taxation;  that  in 
several  cases  the  Court  of  Appeals  of  Kentucky  had  relieved 
parties  from  the  payment  of  taxes  on  agricultural  land,  where 
the  city  limits  had  been  extended  without  the  consent  of  the 
owner  of  the  land ;  but  that,  in  the  present  case,  the  bridge 
company  had  voluntarily  placed  its  property  within  the  legally 
established  limits  of  the  city,  and  ought  to  pay  the  taxes 
assessed.  Nothing  involving  a  Federal  question  was  considered 
or  decided  by  the  court. 

The  bridge  company  and  the  railroad  company  appealed  to 
the  Court  of  Appeals,  as  did  also  the  plaintiff.  In  June,  1890, 
the  judgment  was  affirmed  by  that  court,  its  opinion  being 
reported  m  14  S.  W.  Kep.  85,  but,  on  the  application  of  all 
parties  for  a  rehearing,  the  petition  of  the  defendants  for  a 
rehearing  was  overruled  and  that  of  the  plaintiff  was  sustained. 
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The  former  opinion  was  withdrawn,  the  mandate  was  set  aside, 
a  new  opinion  was  delivered,  (14  S.  W.  Rep.  493,)  and  an  order 
entered  declaring  that  there  was  no  error  in  the  judgment  of 
the  Circuit  Coart,  and  that  that  judgment  was  affirmed,  with 
damages. 

In  the  second  opinion,  which  was  delivered  October  7,  1890, 
it  was  held  that  all  that  was  decided  in  Louisville  Bridge  Co. 
V.  City  of  Louisville,  81  Kentucky,  189,  was  that,  in  order 
to  authorize  a  city  government  to  subject  real  estate  situated 
within  its  corporate  limits  to  taxation  for  city  or  municipal 
purposes  only,  there  must  be  actual  or  presumed  benefits  to 
such  property  by  the  extension  of  the  city  government  over 
it ;  that  the  Court  of  Appeals  had  often  distinguished  between 
the  power  of  a  city  to  tax  real  estate  situated  within  its  limits 
for  city  or  municipal  purposes  only,  and  for  such  district  pur- 
poses as  the  legislature  might  authorize ;  that  the  legislature 
might  create  a  city  boundary,  or  designate  any  other  boundary, 
without  reference  to  existing  civil  or  political  districts,  into  tax- 
ing districts,  for  local  purposes ;  that  the  city  of  Henderson 
having  voted  a  tax  in  reference  to  aiding  in  building  the  before- 
named  connecting  railroad  in  Indiana,  Was  a  taxing  district ; 
that  the  same  state  of  things  existed  in  regard  to  the  tax  for 
school  purposes ;  that  after  such  taxes  were  voted  by  the  tax- 
ing district,  the  owner  of  real  estate  situated  therein  could  not 
be  heard  to  say  that  his  property  was  not  benefited  by  the 
enterprise  for  which  the  tax  was  voted;  that  although  the 
jurisdiction  of  the  city  of  Henderson  extended  to  low-water 
mark  on  the  Indiana  shore  of  the  river,  she  could  not  tax  the 
property  of  the  bridge  company  for  city  or  municipal  purposes, 
but  as  a  taxing  district  she  could  tax  such  property  ;  and  that 
the  bridge  taxed,  which  was  realty,  and  extended  across  the 
Ohio  River,  was  used  for  profit,  and  could  be  benefited  by  the 
city  and  taxed  by  it  as  a  taxing  district. 

The  court  then  proceeded  to  consider  the  question  whether 
the  contract  entered  into  between  the  city  and  the  bridge  com- 
pany, contained  in  the  ordinance  of  the  city  accepted  by  the 
bridge  company  on  the  11th  of  February,  1882,  amounted  to  a 
contract  right  to  tax  the  property  of  the  bridge  company  to 
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low-water  mark  on  the  Indiana  shore,  the  provision  of  that 
ordinance  in  section  4  being  as  follows:  '^  Sec.  4.  That  nothing 
herein  shall  be  construed  as  waiving  the  right  of  the  city  of 
Henderson  to  levy  and  collect  taxes  on  the  approaches  to  said 
bridge,  or  any  building  erected  by  said  bridge  company  within 
the  corporate  limits  of  said  city,  the  bridge  itself  and  all  appur- 
tenances thereto  within  the  limits  of  said  city."  The  court 
remarked  that  the  bridge  company  obtained  from  the  city  the 
right  to  construct  its  bridge  and  approaches  on  or  over  the 
centre  of  Fourth  Street,  and  of  the  line  thereof  extended  to 
low-water  mark  on  the  Indiana  side  of  the  Ohio  Eiver,  and 
such  approaches,  avenues,  piers,  trestles,  abutments,  toll-houses 
and  other  appurtenances  as  should  be  necessary  in  the  erection, 
and  for  the  business,  of  a  bridge  over  the  Ohio  River,  from  a 
point  in  the  city  to  some  convenient  point  on  the  Indiana  side 
of  the  river ;  and,  also,  that  the  right  to  use  the  land  between 
Water  Street  in  the  city  and  low- water  mark  on  the  Kentucky 
side  of  the  river,  extending  100  feet  below,  and  300  feet  above, 
the  centre  of  Fourth  Street  extended  to  the  river,  was  granted 
to  the  bridge  company  for  erecting  such  wharves,  elevators 
and  other  buildings  ^  should  be  deemed  necessary  for  the  suc- 
cessful operation  of  the  enterprise ;  and  that,  in  consideration 
of  such  grant,  section  4  in  regard  to  taxes  was  inserted  in  the 
ordinance.  The  court  then  remarked  that  the  bridge  company 
maintained  that  section  4  of  the  ordinance  meant  only  to  re- 
serve the  right  to  tax  such  property  of  the  bridge  company  as 
was  theretofore  subject  to  taxation  by  the  city  government, 
and  that,  as  that  part  of  the  bridge  which  was  situated  over 
the  water  of  the  river  was  not  theretofore  subject  to  taxation, 
the  reservation  related  to  that  part  of  the  bridge  which  the 
city  previously  had  the  right  to  tax.  But  the  view  taken  by 
the  court  was  that  the  contract  was  well  considered  and  pru- 
dently drafted  by  men  skilled  in  that  kind  of  work ;  that  it 
was  not  to  be  presumed  that  they  engaged  in  a  mere  nudum 
pactum^  but  meant  to  set  forth  a  business  transaction;  that 
the  bridge  company  desired  rights  and  privileges  which  it  did 
not  possess,  and  could  not  possess  without  the  consent  of  the 
city  ;  that  the  city  already  had.  the  right  to  tax  the  approaches 
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to  the  bridge,  and  it  had  made  no  concessions  which  conld  pos- 
sibly be  construed  as  waiving  that  right ;  that  the  right  to  tax 
referred  to  in  section  4  was  the  right  to  tax  "  the  bridge  itself ; " 
that  the  bridge,  as  distinguished  from  its  abutments  and  ap- 
proaches, was  that  part  which  was  over  the  water ;  that  the 
city,  in  its  municipal  capacity,  according  to  the  decision  in 
ZouisvUle  Bridge  Co.  v.  City  of  Louisville^  81  Kentucky,  189, 
had  no  right  to  tax  that  part  of  the  bridge  which  was  over  the 
water ;  that  the  city  had  the  right,  if  such  right  was  asserted 
and  agreed  to,  to  claim  that  the  bridge  should  be  taxed  in  con- 
sideration of  the  privileges  granted  to  the  bridge  company; 
that  it  must  be  presumed  that  that  claim  of  right  was  asserted 
and  agreed  to,  and  was  expressed  in  section  4  of  the  ordinance 
by  the  term  " not  waiving  the  right; "  that  if  the  contract  did 
not  mean  that,  it  meant  nothing ;  that  it  was  not  to  be  sup- 
posed that  the  contracting  parties  meant  only  to  reserve  a 
right  which  they  had  already,  and  about  which  there  was  no 
dispute ;  and  that,  as  the  right  to  tax  the  bridge  to  the  Indiana 
shore  might  be  obtained  legitimately  by  contract,  and  the  city 
granted  to  the  bridge  company  rights  and  privileges  essential 
to  its  enterprise,  it  was  reasonable  to  suppose  that  the  city 
would  contract  for  the  right  thus  to  tax  the  bridge  company 
in  consideration  of  granting  such  rights  and  privileges.  This 
opinion  was  delivered  as  the  opinion  of  the  court  by  Judge 
Bennett.  Judge  Pryor  dissented  from  it.  Chief  Justice  Holt 
delivered  a  separate  opinion,  holding  that  the  legislature,  by 
authorizing  the  imposition  and  collection  of  the  railroad 
and  school  taxes  upon  the  real  estate  within  the  city  limits, 
created  a  taxing  district ;  that  the  power  to  collect  such  taxes, 
therefore,  was  conferred  upon  the  city  as  such  taxing  district ; 
that  the  property  of  the  bridge  company,  being  within  such 
district,  was  liable  for  such  taxes ;  that,  as  to  the  municipal 
taxes  proper,  the  property  of  the  bridge  company  was  within 
the  corporate  limits,  and  received  such  benefits  from  the  munici- 
pal government  as  to  render  it  both  legally  and  justly  liable 
for  such  municipal  taxes ;  and  that  upon  those  grounds  he  con- 
curred in  affirming  the  judgment  of  the  lower  court. 
The  bridge  company  and  the  railroad  company  sued  out  a 
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writ  of  error  from  this  court,  to  review  the  judgment  of  the 
Court  of  Appeals. 

The  bridge  company  assigns  for  error  (1)  that  the  Court  of 
Appeals  erred  in  overruling  its  claim  that  the  acceptance  of 
its  charter  and  the  construction  of  its  bridge  amounted  in  law 
to  a  contract  between  it  and  Kentucky,  that  no  part  of  its 
bridge,  north  of  low-water  mark  on  the  Kentucky  shore  of  the 
river,  ever  should  be  subjected  to  taxation  by  the  city  for 
municipal  or  any  other  purpose ;  (2)  that  the  court  erred  in 
overruling  the  claim  of  the  bridge  company  that  the  tax  ordi- 
nances of  the  city  were  null  and  void  so  far  as  they  assessed 
for  taxes  the  bridge  structure  north  of  low-water  mark  on  the 
Kentucky  shore  of  the  river,  because  those  ordinances  impaired 
the  obligations  of  the  charter  contract  of  the  bridge  company 
with  Kentucky,  and  were  repugnant  to  the  Constitution  of 
the  United  States;  and  (3)  that  it  erred  in  overruling  the 
claim  of  the  bridge  company  that  its  bridge  was  exempt  from 
the  taxation  in  question,  because  it  spanned  the  Ohio  Kiver,  a 
navigable  stream  and  interstate  river,  and  was  solely  a  means 
of  interstate  commerce,  erected  under  authority  frpm  the 
United  States  and  receiving  no  protection  from  the  city.  The 
bridge  company  and  the  railroad  company  both  of  them  assign 
for  error  that  the  court  erred  in  overruling  their  claim  that 
the  tax  ordinances  of  the  city  impaired  the  obligations  of  the 
contract  of  February  27,  1884,  between  the  bridge  company 
and  the  railroad  company,  and  were  void,  because  repugnant 
to  the  Constitution  of  the  United  States. 

The  city  of  Henderson. now  makes  a  motion  to  dismiss  the 
writ  of  error,  for  want  of  jurisdiction  in  this  court,  on  the 
ground  that  no  Federal  question  was  actually  decided  by 
the  state  court. 

Although  a  Federal  question  may  have  been  raised  in  the 
state  court,  j^et  if  the  case  was  decided  in  that  court  on 
grounds  not  involving  a  Federal  question,  but  broad  enough 
to  sustain  the  decision,  this  court  will  refuse  to  entertain  juris- 
diction. Kreiger  v.  Shelby  Railroad  Co,^  125  U.  S.  39,  46 ;  De 
Saus8iire  v.  Gaillard,  127  U.  S.  216,  234 ;  Hale  v.  AJcerSy  132 
U.  S.  554,  564,  565 ;  Eophina  v.  McLure,  133  U.  S.  380,  386, 
387 ;  Johnson  v.  Eisk,  137  U.  S.  300,  306,  307. 
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The  opinion  of  the  state  court  is  based  wholly  upon  the 
ground  that  the  proper  interpretation  of  the  ordinance  of  Feb- 
ruary, 1882,  was  that  the  bridge  company  voluntarily  agreed 
that  the  bridge  should  be  liable  to  taxation.  This  does  not 
involve  a  Federal  question,  and  is  broad  enough  to  dispose  of 
the  case,  without  reference  to  any  Federal  question.  This 
court  cannot  review  the  construction  which  was  given  to  the 
ordinance  as  a  contract,  by  the  state  court. 

There  is  nothing  in  the  suggestion  that  the  taxation  of  the 
bridge  is  a  regulation  of  commerce  among  the  States,  or  is  the 
taxation  of  any  agency  of  the  Federal  government. 

The  case  of  Louisville  Bridge  Co.  v.  City  of  Louisville^  81 
Kentucky,  189,  was  not  decided  until  May,  1883,  more  than  a 
year  after  the  ordinance  of  the  city  of  Henderson  was  accepted 
by  the  bridge  company,  in  February,  1882: 

The  contract  of  February,  1884,  between  the  bridge  com- 
pany and  the  railroad  company,  was  made  more  than  two 
years  after  the  ordinance  of  February,  1882,  came  into  ex- 
istence.. 

Neither  the  opinion  of  the  Court  of  Appeals  in  the  present 
case,  nor  that  of  Chief  Justice  Holt,  nor  that  of  the  Circuit 
Court  of  the  State,  puts  the  decision  upon  any  Federal  ques- 
tion ;  and  on  this  writ  of  error  to  the  state  court,  we  are  bound 
by  its  interpretation  of  the  contract  contained  in  the  ordi- 
nance, in  view  of  the  constitution  and  laws  of  Kentucky,  and 

cannot  review  that  question. 

Writ  of  error  dismissed, 

Mb.  Justice  Harlan  dissented. 

VOL.  CXLI — 44 
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RAILWAY  COMPANY  «.  ROBERTS. 

BBBOB    TO    THE    OIBOUIT    COUBT  OF  THE  UNITED  STATES   FOB  THE 

DISTBIOT  OF  ICINNESOTA. 

t 

No.  1417.    Babmitted  November  10, 1891.  —  Decided  December  7, 1891. 

This  court  has  no  jurisdiction  to  review  in  error  or  on  appeal,  in  advance 
of  the  final  judgment  in  the  cause  on  the  merits,  an  order  of  a  Circuit 
Court  jof'the  United  States  remanding  the  cause  to  the  dtate  court 
from  which  it  had  been  removed  into  the  Circuit  Court 

McLish  V.  Raff,  ante,  661,  affirmed  and  followed. 

The  coart  stated  the  case  as  follows : 

This  is  a  motion  to  dismiss  the  writ  of  error  herein  for  want 
of  jurisdiction,  with  which  is  united  a  motion  to  affirm  the 
judgment  of  the  court  below.  The  case  is  this :  On  the  1st  of 
November,  1890,  the  defendant  in  error,  John  Roberts,  brought 
an  action  in  a  state  court  of  Minnesota  against  the  Chicago, 
St.  Paul,  Minneapolis  and  Omaha  Railway  Company,  to  re- 
cover damages  for  personal  injuria  alleged  to  have  been  sus- 
tained in  consequence  of  the  negligence  of  the  company,  while 
he  was  in  its  employ  as  a  fireman  on  one  of  its  locomotives, 
running  between  the  city  of  St.  Paul  and  the  village  of  St. 
James  in  that  State.    The  damages  were  laid  at  $30,000. 

The  railway  company  very  soon  thereafter  (the  exact  date 
not  appearing  from  the  record)  filed  with  the  clerk  of  the 
state  court,  without  notice  to  the  court  at  all,  its  petition  and 
bond  for  the  removal  of  the  cause  into  the  United  States  Cir- 
cuit Court  for  the  district  of  Minnesota  on  the  ground  of  diverse 
citizenship  of  the  parties ;  and  on  the  3d  of  November  of  that 
year  there  was  filed  in  the  Circuit  Court  a  certified  transcript 
of  the  record  from  the  state  court,  under  the  hand  and  seal  of 
the  clerk  of  the  state  court.  On  the  same  day  the  railway 
company  filed  an  answer  in.  the  Circuit  Court  to  the  merits  of 
the  action.    Up  to  this  time  there  does  not  appear  to  have 
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been  any  order  entered  in  the  state  conrt  tonching  the  re- 
moval ;  nor  even  that  the  state  court  was  aware  of  the  petition 
for  removal  having  been  filed.  Nor  does  it  appear  that  the 
Circuit  Court's  attention  had  as  yet  been  called  to  the  case. 

On  the  13th  of  January,  1891,  the  plaintiff  entered  a  special 
appearance  in  the  Circuit  Court,  for  the  purpose  of  objecting  to 
the  jurisdiction  of  that  court,  and  moved  that  the  cause  be  re- 
manded to  the  state  court  for  the  following  reasons :  (1)  The 
action  was  not,  and  never  had  been,  in  the  Circuit  Court ;  (2) 
the  action  was  never  removed  from  the  state  court;  (3)  a. 
judgment  had  been  duly  rendered  and  entered  in  the  state 
court  in' the  cause,  in  favor  of  the  plaintiff  and  against  the 
defendant,  and  within  the  past  fifteen  days,  and  since  the  filing 
of  a  transcript  of  the  record  in  the  Circuit  Court,  the  defendant 
appeared  in  the  action  in  the  state  court,  and  did  therein,  on 
the  3d  of  January,  1891,  move  the  state  court  to  have  the 
aforesaid  judgment  against  it  vacated  and  set  aside,  which 
motion  was  then  pending,  upon  its  merits,  in  the  state  court, 
and  argument  upon  it  had  been  continued,  by  consent  of  both 
parties,  until  January  17, 1891 ;  and  (4)  by  making  said  motion 
and  said  appearance  in  the  state  court,  the  defendant  submitted 
itself  to  the  jurisdiction  of  the  state  court  in  the  action,  and 
thereby  waived  any  and  all  right  which  it  possessed  to  a 
removal  of  the  cause  to  the  Circuit  Court. 

Argument  was  had  on  this  motion,  and,  on  the  31st  of 
March,  1891,  the  Circuit  Court  entered  an  order  sustaining  the 
motion  and  remanding  the  cause  to  the  state  court.  45  Fed. 
Rep.  433.  To  reverse  that  order  this  writ  of  error  is  prose- 
cuted. 

J/r.  J.  Z.  MacDonaid^  Mr.  W.  A.  Day  and  Mr.  W.  P, 
MontagiLe  for  the  motions, 

Mr.  Enoch  Totien^  Mr.  J.  II.  Howe  and  Mr.  S.  L.  Perrin 
opposing. 

The  act  of  March  3,  1891,  26  Stat.  826,  c.  517,  provides, 
among  other  things,  as  follows : 
"  Sbo.  4.  That  no  appeal,  whether  by  writ  of  error  or  other- 
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wise,  shall  hereafter  be  taken  or  allowed  from  any  District 
Court  to  the  existing  Circuit  Courts,  and  no  appellate  jurisdic- 
tion shall  hereafter  be  exercised  or  allowed  by  said  existing 
Circuit  Courts,  but  all  appeals  by  writ  of  error  otherwise  from 
said  District  Courts  shall  only  be  subject  to  review  in  the 
Supreme  Court  of  the  United  States  or  in  the  Circuit  Court  of 
Appeals  hereby  established,  as  is  hereinafter  provided,  cmd 
the  revieio^  hy  appeal^  hy  vyrit  of  error  or  otherwise^  from  the 
existing  Circuit  Courts  %haU  he  had  only  in  the  Supreme  Court 
of  the  United  States  or  in  the  Circuit  Courts  of  AppecUs 
hereby  establis/iedj  according  to  the  provisions  of  this  act  regu- 
lating the  same. 

"  Sec.  5.  That  appeals  or  writs  of  error  may  be  taken  from 
the  District  Courts  or  from  the  existing  Circuit  Courts  direct 
to  the  Supreme  Court  in  the  following  cases : 

"7/1  any  case  in  which  the  jurisdiction  of  the  court  is  in 
issue,^^ 

The  jurisdiction  of  the  Circuit  Court  and  nothing  else  is  in 
issue  here.  If  the  removal  proceedings  taken  were  ineffectual 
to  divest  the  state  court  of  jurisdiction,  then  the  Circuit  Court 
was  without  jurisdiction.  The  Circuit  Court  held  that  these 
proceedings  did  not  give  it  jurisdiction,  and  the  writ  of  error 
has  brought  here  for  review  that  question,  and  that  question 
alone.  It  cannot  be  said  that  any  other  question  was  in  issue 
in  the  Circuit  Court.  When  the  "  copy  of  the  record  in  such 
suit "  was  entered  in  the  Circuit  Court  a  "  case  "  was  pending 
therein,  and  when  the  objections  to  the  jurisdiction  were  pre- 
sented, the  jurisdiction  of  the  court  was  put  in  issue.  If  this 
writ  of  error  is  dismissed,  this  court  must  hold  that  there  is 
one  class  of  cases  in  which  the  jurisdiction  of  the  Circuit  Court 
may  be  denied  without  a  right  of  review,  while  the  statute 
says  a  right  of  review  shall  exist  in  "  any  case "  where  that 
question  is  involved. 

It  is  argued  in  behalf  of  the  motion  to  dismiss  that  that 
part  of  the  act  of  1888  which  makes  final  the  orders  of  a 
Circuit  Court  remanding  causes  to  state  courts  is  not  repealed 
by  the  act  of  March  3, 1891.  But  this  cannot  be  true.  The 
whole  system  of  appellate  power  is  fully  covered  and  regulated 
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by  the  last-named  act.  In  addition  to  this,  the  fourteenth 
section  expressly  repeals  all  acts  and  parts  of  acts  inconsistent 
with  that  act.  It  is  also  argued  that  if  there  is  a  power  of 
review  it  is  in  the  Circuit  Court  of  Appeals.  The  Circuit 
Court  of  Appeals  is  empowered  by  the  sixth  section  to  review 
the  final  decisions  of  the  District  Courts  and  the  existing 
Circuit  Courts  "  in  all  cases  other  than  those  provided  for  in 
the  preceding  section  {i.e.  section  five)  of  that  act,"  which  is 
the  section  under  which  we  are  proceeding. 

It  is  also  argued  in  support  of  the  motion  that  the  provisions 
of  the  act  of  March  3,  1891,  giving  this  court  jurisdiction  to 
review  the  judgments  of  the  existing  Circuit  Courts  in  any 
case  in  which  the  jurisdiction  of  the  court  is  in  issue,  were  not 
intended  to  apply  to  cases  where  such  jurisdiction  depends 
upon  questions  of  practice ;  why  not  ?  Every  proceeding  in 
removal  causes  may,  with  propriety,  be  called  a  matter  of 
practice.  The  existence  of  a  few  jurisdictional  facts  is  essen- 
tial to  removal,  but  the  act  of  presenting  them  to  the  courts 
is  a  matter  of  practice.  Counsel  mention,  by  way  of  iUustra- 
tion,  jurisdictional  questions  which  may  arise  oat  of  imperfect 
serving  of  process.  Service  of  original  process  is  a  very  im- 
portant matter  to  the  jurisdiction  of  every  court  known  to  the 
common  law,  and  we  can  see  no  reason  why  a  question  of 
jurisdiction  arising  out  of  improper  service  of  process  should 
not  be  as  important  as  any  other  jurisdictional  question.  We 
look  into  the  statute  in  vain  for  any  authority  or  even  encour- 
agement for  such  a  distinction. 

Mb.  Justice  Lamak,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  ground  upon  which  the  motion  to  dismiss  is  based  is, 
that  the  writ  of  error  is  not  only  not  authorized,  but  is  expressly 
denied  by  the  second  section  of  the  act  of  Congress  approved 
March  3,  1887,  24  Stat.  552,  c.  373,  as  corrected  by  the  act  of 
August  13, 1888, 25  Stat.  433,  c.  866,  the  last  paragraph  of  Avhich 
is  as  follows :  "  Whenever  any  cause  shall  be  removed  from  any 
state  court  into  any  Circuit  Court  of  the  United  States,  and 
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the  Circuit  Court  shall  decide  that  the  cause  was  improperly 
removed,  and  order  the  same  to  be  remanded  to  the  state 
court  from  Avhence  it  came,  such  remand  shall  be  immediately 
carried  into  execution,  and  no  appeal  or  writ  of  error  from  the 
decision  of  the  Circuit  Court  so  remanding  such  cause  shall  be 
allowed." 

The  question  presented  for  our  decision  is,  Has  this  court, 
upon  this  record,  the  appellate  jurisdiction  to  review  the  order 
of  the  Circuit  Court  remanding  the  cause  to  the  state  court  ? 

The  case  of  Morey  v.  Lochhart^  123  U.  S.  56,  58,  was  an 
appeal  from  an  order  of  the  Circuit  Court  remanding  a  suit 
which  was  begun  in,  and  had  been  removed  from,  the  state 
court  to  the  Circuit  Court,  after  the  act  of  March  3,  1887, 
24  Stat.  552,  c.  373,  went  into  effect.  A  motion  to  dismiss 
the  appeal  was  filed,  and  was  granted  by  this  court,  upon  the 
ground  that  "  the  order  of  the  Circuit  Court  remanding  the 
cause  to  the  state  court  is  not  a  final  judgment,"  citing  RaiU 
road  Company  v.  Wiawally  23  Wall.  507.  The  court,  in  its 
opinion,  delivered  by  Mr.  Chief  Justice  Waite,  after  quoting 
sec.  2  of  the  act  of  1887,  said : 

''It  is  contended,  however,  that  the  prohibition  against 
appeals  and  writs  of  error  in  the  act  of  1887  applies  only  to 
removals  on  account  of  prejudice  or  local  influence ;  but  that 
cannot  be  so.  The  section  of  the  statute  in  which  the  pro- 
vision occurs  has  relation  to  removals  generally,  those  for  prej- 
udice or  local  influence  as  well  as  those  for  other  causes,  and 
the  prohibition  has  no  words  of  limitation.  It  is  in  effect  that 
no  appeal  or  writ  of  error  shall  be  allowed  from  an  order  to 
remand  in '  any  cause '  removed  '  from  any  state  court  into  any 
Circuit  Court  of  the  United  States.' " 

In  liichmand  <&  Danville  Railroad  v.  Thouron^  134  TJ.  S. 
45,  46,  47,  which  was  an  appeal  from  the  order  of  a  Circuit 
Court  remanding  the  cause  to  a  state  court,  it  was  held  that 
an  order  remanding  a  cause  from  a  Circuit  Court  of  the  United 
States  to  the  state  court  from  which  it  was  removed  is  not  a 
final  judgment  or  decree,  and  that  this  court  has  no  jurisdic- 
tion to  review  it;  and  the  motion  to  dismiss  the  appeal  for 
want  of  jurisdiction  was  granted.    In  the  opinion,  delivered 
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by  Chief  Justice  Fuller,  the  court  said:  "Before  the  act  of 
1875,  c.  137,  18  Stat.  470,  we  held  that  an  order  by  the  Cir- 
cuit Court  remanding  a  cause  was  not  such  a  final  judgment 
or  decree  in  a  civil  action  as  to  give  us  jurisdiction  for  its  re- 
view by  writ  of  error  or  appeal.  The  appropriate  remedy  in 
such  a  case  was  then,  by  rnandamtcsj  to  compel  the  Circuit 
Court  to  hear  and  decide ; "  citing  authorities.  "  The  act  of 
1875  made  such  order  reviewable  (without  regard  to  the 
pecuniary  value  of  the  matter  in  dispute) ;  but  by  the  act  of 
March  3,  1887,  24  Stat.  552,  555,  c-  373,  as  corrected  by  the 
•  act  of  August  13,  1888,  25  Stat.  333,  c.  866,  the  provision  to 
that  effect  was  repealed;  and  it  was  also  provided  that  no 
appeal  or  writ  of  error  should  be  allowed  from  the  decision  of 
the  Circuit  Court  remanding  a  cause."  And  again:  "The 
words  'a  final  judgment  or  decree,'  in  this  act,  are  manifestly 
used  in  the  same  sense  as  in  the  prior  statutes  which  have  re- 
ceived interpretations,  and  these  orders  to  remand  were  not 
final  judgments  or  decrees,  whatever  the  ground  upon  which 
the  Circuit  Court  proceeded;"  citing  Crraves  t.  Corhin^  132 
U.  S.  571. 

It  is  contended  by  counsel  for  plaintiflP  in  error  that  this 
appeal  lies  under  §§  4  and  5  of  the  act  of  Congress  approved 
March  3,  1891.  26  Stat.  826,  c.  517.  The  fourth  section 
and  that  part  of  the  fifth  relied  on  read  as  follows : 

"  Seo.  4.  That  no  appeal,  whether  by  writ  of  error  or  other- 
wise, shall  hereafter  be  taken  or  allowed  from  any  District 
Court  to  the  existing  Circuit  Courts,  and  no  appellate  jurisdic- 
tion shall  hereafter  be  exercised  or  allowed  by  said  existing 
Circuit  Courts,  but  all  appeals  by  writ  of  error  otherwise  [«<?], 
from  said  District  Courts  shall  only  be  subject  to  review  in 
the  Supreme  Court  of  the  United  States  or  in  the  Circuit 
Court  of  Appeals  hereby  established,  as  is  hereinafter  pro- 
vided, and  the  review,  by  appeal,  by  writ  of  error,  or  other- 
wise, from  the  existing  Circuit  Courts  shall  be  had  only  in  the 
Supreme  Court  of  the  United  States  or  in  the  Circuit  Courts 
of  Appeals  hereby  established,  according  to  the  provisions  of 
this  act  regulating  the  same. 

"  Sec.  5.  That  appeals  or  writs  of  error  may  be  taken  from 
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the  District  Courts  or  from  the  existing  Circuit  Courts  direct 
to  the  Supreme  Court  in  the  following  cases : 

'^In  any  case  in  which  the  jurisdiction  of  the  court  is  in 
issue." 

It  is  urged  that  when  the  copy  of  the  record  in  the  suit  in 
the  state  court  was  entered  in  the  Circuit  Court  a  case  was  pend- 
ing therein,  and  when  the  objections  to  the  jurisdiction  were 
presented,  the  jurisdiction  of  the  court  was  put  in  issue.  This 
provision  of  the  act  of  1891  has  been  passed  upon  by  this  court 
in  the  case  of  McLish  v.  Roff^  just  decided,  ante^  661.  In  that 
case  the  motion  to  dismiss  the  writ  of  error  was  granted,  upon 
the  ground  that  the  provision  authorizing  appeals  or  writs  of 
error  to  be  taken  direct  to  this  court,  "  in  any  case  in  which 
the  jurisdiction  of  the  court  is  in  issue,"  does  not  make  an 
appeal  or  writ  of  error  allowable  before  the  cause  has  pro- 
ceeded to  final  judgment.  It  is,  therefore,  our  opinion  that 
the  revisory  power  of  this  court  cannot  be  invoked  on  this 
record  although,  by  the  motion  to  remand,  the  jurisdiction  of 
the  Circuit  Court  was  put  in  issue. 

The  writ  of  error  is  Dismissed. 


» •  < 


SINGER  MANUFACTURING  COMPANY  v.  WRIGHT. 

APPEAL  FROM  THE  01X01711  OOUBT  OF  THE  UNITED  STATES  FOB  THE 

NORTHERN   DISTRICT   OF   GEORGIA. 

No.  13.    Argued  April  14, 1891.  ^  Decided  December  7, 1891. 

The  payment,  whether  Toluntary  or  compulsory,  of  a  tax,  to  prevent  the 
payment  of  which  a  bill  in  equity  has  been  filed,  leaves  no  Issue  for  the 
court  to  pass  upon  in  that  case. 

Little  V.  Bowers,  134  U.  S.  647,  followed. 

The  court  stated  the  case  as  follows : 

The  appellant,  the  complainant  below,  is  a  corporation 
formed  under  the  laws  of  New  Jersey.  The  defendant  Wright 
is  the  comptroller-general  of  the  State  of  Georgia,  and  the 
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defendant  Thomas  the  sheriff  of  one  of  its  counties,  both 
citizens  of  that  State.  The  complainant  is  engaged,  in  lHew 
Jersey,  in  the  manufacture  of  sewing  machines  and  articles 
employed  in  their  use.  These  it  sends,  and  has  been  in  the 
habit  of  sending  for  many  years,  to  Oeorgia,  where  it  keeps 
on  hand  in  its  buildings  a  large  stock  and  sells  them  to  con- 
sumers, or  by  sub-agents  sent  through  the  State. 

In  December,  1886,  the  legislature  of  Georgia  passed  an  act 
to  raise  revenue  for  the  fiscal  years  of  1887  and  1888,  which, 
among  other  things,  provided  for  the  collection  of  a  license 
tax  from  the  vendors  of  sewing  machines  in  the  State. 

The  bill  alleges  that  in  this  tax  the  act  discriminates  between 
retail  dealers  who  are  individuals,  and  dealers  who  are  com- 
panies or  wholesale  dealers  in  machines  on  which  the  tax 
required  has  not  been  paid  by  the  manufacturing  companies, 
in  this,  that  it  requires  of  the  latter  the  payment  of  two  hun- 
dred dollars  for  the  purpose  of  doing  business  in  the. State, 
and  in  addition  a  tax  of  ten  dollars  for  each  agent  employed, 
whilst  of  the  former  no  tax  at  all  is  required.  It  is,  therefore, 
contended  that  the  act,  in  this  respect,  violates  the  7th  article 
of  the  state  constitution,  requiring  uniformity  of  taxation 
upon  the  same  class  of  subjects,  and  also  the  last  clause  in  the 
1st  section  of  the  14th  Amendment  of  the  Constitution  of  the 
United  States,  which  declares  that  no  State  shall  ^'  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws,"  and  thereby  imposes  a  limitation  upon  all  the  powers 
of  the  State  which  can  touch  the  individual  or  his  property. 

The  bill  sets  forth,  in  substance,  that,  notwithstanding  these 
alleged  grounds  of  invalidity  in  the  law,  the  comptroller 
general  of  the  State  is  seeking  to  enforce  the  collection  of  the 
tax,  and  has  placed,  or  is  about  to  place,  for  this  purpose, 
executions  in  the  hands  of  the  defendant  Thomas,  sheriff  of 
Fulton  County.  It  therefore  prays  for  an  injunction  staying 
the  proceedings  until  the  further  order  of  the  court,  and  that 
upon  the  final  hearing  the  comptroller  may  be  perpetually 
enjoined  from  issuing  any  execution  for  the  collection  of  the 
tax. 

The  comptroller  general  answered  the  bill,  and  upon  the 
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hearing  which  followed  the  court  denied  the  injunction  and 
dismissed  the  bill.  33  Fed.  Kep.  121.  From  its  decree  the 
case  was  brought  to  this  court  on  appeal. 

[Before  the  case  was  reached  the  appellees'  counsel  repre- 
sented to  the  court  that  the  executions  issued  by  the  comp- 
troller general  for  taxes  due  the  State  of  Georgia,  when  the 
bill  in  said  case  was  filed  by  the  appellant,  and  to  enjoin  the 
collection  of  which  taxes  was  the  relief  sought  by  said  bill, 
had  been  paid  by  said  appellant  since  the  decree  appealed 
from  was  rendered  —  as  shown  by  the  certificate  of  said 
comptroller  general  attached,  as  an  exhibit  thereto :  and 
moved  ^Hhat  said  appeal  be  dismissed  for  the  reason  that 
abstract  questions  of  law  only  are  now  involved  in  said  case, 
and  that  the  only  remedy  remaining  to  said  appellant  is  to 
bring  a  suit  against  the  said  comptroller  general  for  the 
recovery  of  said  taxes  so  paid  to  him  under  protest."  The 
argument  on  this  motion  was  heard  with  the  argument  on  the 
merits.]- 

Mr,  Clifford  Anderson  for  the  motion,  and  for  the  appellees. 

Mr.  Grosvenor  P.  Lowrey  and  Mr.  George  IliUyer  (with 
whom  was  Ifr,  Joseph  S,  Auerhach  on  the  brief)  opposing, 
and  for  the  appellant. 

The  payment  of  the  disputed  tax  was  involuntary,  and 
affords  no  ground  for  inferring  any  waiver  or  release  of  errors, 
or  other  admission  by  the  appellant,  inconsistent  with  the 
contftiued  prosecution  of  its  appeal. 

I.  This  court  has  repeatedly  decided  that  a  payment  by  a 
party  "  to  release  his  property  from  detention "  is  not  a  vol- 
untary payment.  Railroad  Co.  v.  Commissioner,  98  U.  S.  541 ; 
Cleaveland  v.  liichardson,  132  U.  S.  318. 

II.  Submission  to  legal  process  after  exhausting  the  only 
remedy  in  the  law  which  could  prevent  its  issue  or  enforcement, 
was  no  waiver,  either  of  the  right  to  enforce  restitution  by 
action  or  by  appeal,  or  of  the  right  to  appeal  from  the  original 
refusal  of  the  remedy.  The  complainant  resisted  first  in  court 
and  then  out  of  court,  and  on  each  occasion  to  the  then  extent 
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of  its  power.  Its  ill  success  showed  no  acquiescence  on  its 
part,  but  was  eloquent  of  resistance,  persisted  in  and  intended 
to  be  continued.  ^'  Kesistance  to  the  extent  of  a  man's  power," 
says  a  distinguished  jurist,  "is  certainly  a  new  kind  of  waiver." 
Avery  v.  SlacJcy  17  Wend.  85 ;  Merriam  v.  Haas^  3  Wall.  687 ; 
United  States  v.  Dashid^  3  Wall.  688 ;  Ilaye^  v.  Nour^e^  107 
N.  Y.  577;  O'Hara  v.  MacConnell,  93  U.  S.  150. 

III.  In  the  case  of  an  appeal  in  New  Jersey,  from  a  denial 
of  a  temporary  injunction,  it  was  urged  that  the  act  sought 
to  be  enjoined  had  been  accomplished.  Held,  that  this  did 
not  prevent  a  review  of  the  order  appealed  from.  Terhwiie  v. 
Midland  Rail/road,  9  Stewart,  (36  N.  J.  Eq.)  318.  • 

IV.  The  present  motion  is  clearly  distinguishable  from  the 
case  of  Little  v.  BowerSy  134  U.  S.  547.  It  there  appeared 
that  on  certiorari  certain  assessments  for  taxes  were  con- 
firmed. The  Federal  question  involved  in  the  writ  of  error 
in  this  court  was  whether  these  assessments  impaired  the 
obligation  of  a  contract. 

It  appeared  on  the  motion  to  dismiss  that  the  taxes  had 
been  reduced  and  readjusted  under  an  act  passed  after  the 
€ertio7*ariy  and  this  reduced  amount  had  been  paid  before  any 
warrant  had  been  issued  for  their  collection  and  several  months 
before  sicch  warrant  could  have  been  issued^  or  any  proceedings 
to  compel  payment  could  have  been  commenced. 

This  court  in  dismissing  the  writ  of  error  held  that  the  taxes 
were  not  paid  under  duress.  "Their  payment  under  the  cir- 
cumstances above  set  forth  was  in  the  nature  of  a  compromise 
by  which  the  city  agreed  to  take  and  the  company  agreed  to 
pay  a  less  sum  than  originally  assessed.  The  effect  of  this 
act  was  to  extinguish  the  controversy  between  the  parties  to 
this  suit." 

Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

We  are  relieved  from  a  consideration  of  the  interesting  ques- 
tions presented  as  to  the  validity  of  the  legislation  of  Georgia, 
levying  a  license  tax  upon  dealers  in  sewing  machines,  arising 
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from  the  alleged  discrimination  made  between  retail  dealers 
who  are  individuals  and  retail  dealers  who  are  companies,  or 
wholesale  dealers  in  such  machines,  where  the  tax  required 
has  not  been  paid  by  the  manufacturing  companies,  as  the 
taxes,  to  enjoin  the  collection  of  which  this  suit  was  instituted, 
have  been  paid  by  the  complainant  since  the  decree  dismissing 
the  bill  was  entered.  This  appears  from  the  certificate  of  the 
comptroller  general  and  the  representation  of  the  attorney 
general  of  the  State,  accompanied  by  copies  of  the  writs  of 
execution  on  which  they  were  collected,  with  the  receipts  of 
the  sheriff  endorsed  thereon.  The  taxes  being  paid,  the  further 
prosecutioi>  of  this  suit  to  enjoin  their  collection  would  present 
only  a  moot  question,  upon  which  we  have  neither  the  right 
nor  the  inclination  to  express  an  opinion. 

This  subject  was  considered  somewhat  at  length  in  Lit&e  v. 
Bowers^  134:  U.  S.  547.  The  payment  of  the  taxes  was,  it  is 
true,  made  under  protest,  the  complainant  declaring  at  the 
time  that  they  were  illegal,  and  that  it  was  not  liable  for 
them ;  that  the  payment  was  made  under  compulsion  of  the 
writs ;  and  that  it  intended  to  demand,  sue  for  and  recover 
back  the  amounts  paid.  If  this  enforced  collection  and  pro- 
test were  sufficient  to  preserve  to  the  complainant  the  right 
to  proceed  for  the  restitution  of  the  money,  upon  proof  of  the 
illegality  of  the  taxes,  such  redress  must  be  sought  in  an  action 
at  law.  It  does  not  continue  in  existence  the  equitable  remedy 
by  injunction  which  was  sought  in  the  present  suit.  The 
equitable  ground  for  the  relief  prayed  ceased  with  the  pay- 
ment of  the  taxes. 

The  appeal  must  therefore  he  dismissed;  and  it  is  so  ordered. 


INDEX. 


ACTION. 
See  Jurisdiction,  £,  2. 

ADMIRALTY. 
See  Limited  Liability. 

ADULTERY. 

See  Jurisdiction,  £,  1. 

AGENCY. 

See  Contract,  9, 11. 
Corporation,  2. 

ALASKA. 
See  Courts  of  the  United  States. 

AMENDMENT. 
See  Practice,  6. 

APPEAL. 
See  Practice,  2,  5. 

ASSUMPSIT. 

See  Contract,  2. 

CASES  AFFIRMED. 

1.  Pullman*B  Palace  Car  Co,  y.  Pennsylvania^  141  U.  S.   18.      Pullman'^ 

Palace  Car  Co.  v.  Hayward,  36. 

2.  Western  Union  Telegraph  Co.  v.  Attorney  General  of  Massachttsetts,  125 

U.  S.  530,  followed.     Massachusetts  v.  Western  Union  Telegraph  Co., 
40. 

3.  The  same  questions  are  presented  here  that  were  determined  in  McA  /• 

lister  y.  United  States^  141  U.  S.  174,  and  it  is  affirmed  on  the  authority 
of  that  case.     Wingard  T.  United  States,  201. 

4.  Delano  v.  Butler,  118  U.  S.  634,  and  Aspimcall  v.  Butler,  133  U.  S.  595, 

affirmed  and  applied.     Pacific  National  Bank  v.  Eaton,  227. 
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5.  Pacific  National  Bank  v.  Eaton^  141  U.  S.  227,  affirmed  and  applied. 

Thayer  v.  Butler,  234. 

6.  Pacijic  National  Bank  v.  Eaton,  141  U.  S.  227,  and  Thayer  v.  Butler,  141 

U.  S.  234,  affirmed  and  applied  to  this  case.    Butler  v.  Eaton,  240. 

7.  The  decision   below   in  these  cases  is  reversed  on  the  authority  of 

Fowler  v.  Equitable  Trust  Co,,  141  U.  S.  384.  Fowler  v.  Equitable  Trust 
Co.  (2),  408. 

8.  It  being  conceded  that  this  case  comes  within  the  rules  laid  down  in 

Ackley  School  District  v.  Hall,  113  U.  S.  136,  and  in  New  Providence  v. 
Halsey,  117  U.  S.  336,  this  court  adheres  to  the  doctrines  enunciated 
in  those  cases.     Cross  v.  Allen,  528. 

9.  Red  River  Cattle  Co.  v.  Needham,  137  U.  S.  632,  affirmed,  and  applied  to 

the  circumstances  of  this  case.     Rector  v.  Lipscomb,  557. 

10.  Ferry  v.  King  County,  141  U.  S.  668,  followed.  Ferry  v.  King  County^ 
673. 

11.  McLish  V.  Roff,  141  U.  S.  661,  affirmed  and  followed.  Chicago,  St. 
Paul  Sfc,  Railway  v.  Roberts,  690. 

12.  Little  V.  Bowers,  134  U.  S.  547, followed.   Singer  M'fg  Co.  v.  Wright,  696. 

See  Laches  ; 

National  Bank,  6. 

CASES  DISTINGUISHED. 

Barrow  v.  Hunton,  99  U.  S.  80;  Johnson  v.  Waters,  111  U.  S.  640;  and 
Arrowsmith  v.  Gleason,  129  U.  S.  86,  distinguished  from  Nougue  v. 
Clapp,  101  U.  S.  551,  and  Graham  v.  Boston,  Hartford  ^  Erie  Railroad^ 
118  U.  S.  161.    Marshall  v.  Holmes,  589. 

See  Public  Land,  4. 

CHINA,  TREATIES  WITH. 
See  Jurisdiction,  B,  1,  2. 

CIRCUIT  COURTS  (JF  APPEALS. 
See  Jurisdiction,  B. 

COMMON  CARRIER. 
See  Limited  Liability. 

CONFLICT  OF  LAW. 
See  Usury,  1. 

CONSTITUTIONAL   LAW. 

A.    Of  the  United  States. 

1.  A  statute  of  a  State,  imposing  a  tax  on  the  capital  stock  of  all  corpora- 
tions engaged  in  the  transportation  of  freight  or  passengers  within  the 
State,  under  which  a  corporation  of  another  State,  engaged  in  running 
railroad  cars  into,  through  and  out  of  the  State,  and  having  at  all 
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times  a  large  number  of  such  cars  within  the  State,  is  taxed  by  taking 
as  the  basis  of  assessment  such  proportion  of  its  capital  stock  as  the 
number  of  miles  of  railroad  over  which  its  cars  are  run  within  the 
State  bears  to  the  whole  number  of  miles  in  this  and  other  States  over 
which  its  cars  are  run,  does  not,  as  applied  to  such  a  corporation,  vio- 
late the  clause  of  the  Constitution  of  the  United  States  granting  to 
Congress  the  power  to  regulate  commerce  among  the  several  States* 
Pullman's  Palace  Car  Co,  v.  Pennsylvania,  18. 

2.  Following  Pullman's  Palace  Car  Co,  v.  Pennsylvania^  141  U.  S.  18,  the 

judgment  of  the  court  below  is  affirmed.  Pullman's  Palace  Car  Co,  v. 
Haywardy  36. 

3.  The  tax  imposed  by  the  statutes  of  Massachusetts,  (Pub.  Stat.  c.  13, 

§§  40,  42,)  requiring  every  telegraph  company  owning  a  line  of  tele- 
graph within  the  State  to  pay  to  the  state  treasurer  **  a  tax  upon  its 
corporate  franchise  at  a  valuation  thereof  equal  to  the  aggregate  value 
of  the  shares  in  its  capital  stock,"  deducting  such  portion  of  that  valu- 
ation as  is  proportional  to  the  length  of  its  lines  without  the  State, 
and  deducting  also  an  amount  equal  to  the  value  of  its  real  estate  and 
machinery  subject  to  local  taxation  within  the  State,  is  in  effect  a  tax 
upon  the  corporation  on  account  of  property  owned  and  used  by  it 
within  the  State;  and  is  constitutional  and  valid,  as  applied  to  a  tele- 
graph company  incorporated  by  another  State,  and  which  has  accepted 
the  rights  conferred  by  Congress  by  §  5263  of  the  Revised  Statutes, 
Massachusetts  v.  Western  Union  Telegraph  Co.,  40. 

4.  The  act  of  the  legislature  of  Kentucky  of  March  2,  1860,  "  to  regulate 

agencies  of  fo)*eign  express  companies,"  which  provides  that  the  agent 
of  an  express  company  not  incorporated  by  the  laws  of  that  State  shall 
not  carry  on  business  there  without  first  obtaining  a  license  from  the 
State,  and  that,  preliminary  thereto,  he  shall  satisfy  the  auditor  of  the 
State  that  the  company  he  represents  is  possessed  of  an  actual  capi- 
tal of  at  least  $150,000,  and  that  if  he  engages  in  such  business  with- 
out license,  he  shall  be  subject  to  fine,  is  a  regulation  of  interstate 
commerce  so  far  as  applied  to  a  corporation  of  another  State  engaged 
in  that  business,  and  is,  to  that  extent,  repugnant  to  the  Constitution 
of  the  United  States.     Crutcher  v.  Kentuckyy-47. 

5.  The  act  of  Virginia  of  March,  1867,  (now  repealed,)  as  set  forth  in  c.  86, 

Code  of  Virginia,  ed.  1873,  providing  that  all  flour  brought  into  the 
State  and  offered  for  sale  therein  shall  be  reviewed,  and  have  the  Vir- 
ginia inspection  marked  thereon,  and  imposing  a  penalty  for  offering 
such  flour  for  sale  without  such  review  or  inspection,  is  repugnant  to 
the  commerce  clause  of  the  Constitution,  because  it  is  a  discriminating 
law,  requiring  the  inspection  of  flour  brought  from  other  States  when 
it  is  not  required  for  flour  manufactui*ed  in  Virginia.  Voight  v. 
Wright,  62. 

6.  A  contract  with  a  municipal  corporation,  whereby  the  corporation  grants 

to  the  contractor  the  sole  privilege  of  supplying  the  municipality  with 
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water  from  a  designated  source  for  a  term  of  years,  is  not  impaired, 
within  the  meaning  of  the  contract  clause  of  the  Constitution,  by  a 
grant  to  another  party  of  a  privilege  to  supply  it  with  water  from  a 
different  source.     Stein  v.  Bienville  Water  Supply  Co.,  67. 

See  Courts  of  the  United  States; 
Judgment,  2 ; 
Jurisdiction,  A,  13. 
Limited  Liability. 

CONTRACT. 

1.  Where  a  contract  with  a  municipal  corporation  is  susceptible  of  two 

meanings,  the  one  restricting  and  the  other  extending  tiie  powers  of 
the  corporation,  that  construction  is  to  be  adopted  which  works  the 
least  harm  to  the  State.     Stein  v.  Beinville  Water  Supply  Co.,  67. 

2.  When  goods  belonging  to  one  party  pass  into  the  possession  of  another 

surreptitiously  and  without  the  knowledge  of  the  latter,  no  contract 
of  purchase  is  implied ;  and  if  the  agent  of  the  latter,  who  is  a  party 
to  the  surreptitious  transfer,  sells  the  goods  and  puts  the  proceeds 
into  his  principal's  possession,  but  without  his  knowledge,  the  prin- 
cipal is  not  liable  in  an  action  for  goods  sold  and  delivered,  whatever 
liability  he  may  be  under  in  an  action  for  money  had  and  received. 
Schutz  V.  Jordan^  213. 

3.  In  determining  whether  an  alleged  promise  is  or  is  not  a  promise  to 

answer  for  the  debt  of  another,  the  following  rules  may  be  applied : 
(1)  if  the  promissor  is  a  stranger  to  the  transaction,  without  interest 
in  it,  the  obligations  of  the  statute  are  to  be  strictly  upheld ;  (2)  but 
if  he  has  a  personal,  immediate  and  pecuniary  interest  in  a  transaction 
in  which  a  third  party  is  the  original  obligor,  the  courts  will  give 
effect  to  the  promise.     Davis  v..  Patrick,  479. 

4.  The  real  character  of  a  promise  does  not  depend  altogether  upon  form 

of  expression,  but  largely  upon  the  situation  of  the  parties,  and  upon 
whether  they  understood  it  to  be  a  collateral  or  direct  promise.    lb. 

5.  When  a  contract  is  couched  in  terms  which  import  a  complete  legal 

obligation,  with  no  uncertainty  as  to  the  object  or  extent  of  the 
engagement,  it  is  (in  the  absence  of  fraud,  accident  or  mistake)  con- 
clusively t6  be  presumed  that  the  whole  engagement  of  the  parties 
and  the  extent  and  manner  of  their  undertaking  were  reduced  to 
writing.     Seitz  v.  Brewers'  Refrigerating  Co.,  510. 

6.  Whether  the  written  contract  in  this  case  fully  expressed  the  terms  of 

the  agreement  between  the  parties  was  a  question  for  the  court ;  and 
silence  on  a  point  that  might  have  been  embodied  in  it  does  not  open 
th6  door  to  parol  evidence  in  that  regard.    Ih. 

7.  When  a  known,  described  and  definite  article  is  ordered  of  a  manufac- 

turer, although  it  be  stated  by  the  purchaser  to  be  required  for  a 
pai-ticular  purpose,  yet,  if  the  known,  described  and  definite  thing  be 
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actually  supplied,  there  is  no  warrauty  that  it  shall  answer  the  partic- 
ular purpose  intended  by  the  buyer.    Ih, 

8.  Under  a  wiitten  contract  J.  was  to  build  a  road  for  a  railroad  company 

for  ^29,000,  and  to  have  possession  of  the  road  and  run  and  use  it  till 
he  should  be  paid.  He  completed  the  road,  but  was  not  paid,  and, 
while  in  possession,  was  forcibly  ejected  by  the  company.  In  an 
action  against  it  for  forcible  entry  and  detainer  he  had  judgment. 
Meantime,  another  company  purchased  the  road,  but  before  that,  by  a  * 
written  agreement  between  J.  and  the  first  company,  the  amount  due 
him  under  the  contract  was  fixed  at  $25,000.  The  judgment  was 
af&rmed  by  this  court,  but  before  any  judgment  was  entered  on  its 
mandate,  the  second  company  tendered  to  J.  the  $25,000  and  interest, 
which  he  refused,  and  it  then  filed  a  bill  in  equity,  for  a  perpetual 
injunction  against  J.  from  taking  possession  of  the  road,  and  obtained 
an  order  for  a  temporary  injunction,  on  paying  the  money  tendered, 
into  a  depository  of  the  court,  to  its  credit,  with  the  right  to  J.  to 
receive  the  money  when  he  pleased.  J.  defended  the  suit  on  the 
ground  that  the  agreement  as  to  the  $25,000  was  conditional  and 
temporary  and  that  the  condftion  had  not  been  fulfilled.  The  court 
decreed  that  on  the  plaintifTs  paying  into  court  the  costs  of  the  suit, 
and  $1000  for  the  expenses  of  J.  in  preparing  to  take  possession  of  the 
road,  a  perpetual  injunction  should  issue.  Both  pai-ties  appealed. 
Held,  (1)  The  agreement  as  to  the  $25,000  was  binding  on  J. ;  and  its 
terms  could  not  be  varied,  by  showing  a  contemporaneous  verbal 
understanding  that  the  $25,000  was  to  be  paid  in  cash  in  a  limited 
time ;  (2)  The  tender  and  the  payment  into  court  changed  the  con* 
dition  of  affairs,  and  the  right  of  J.  to  possession  of  the  road  ceased ; 

(3)  The  case  was  distinguishable  from  that  of  Ballance  v.  Forsyth,  24 
How.  183 ;   and  like  that  of  Parker  v.   The  Judges,  12  Wheat.  561. 

(4)  The  appeal  by  the  plaintiff  did  not  involve  an  amount  sufficient  to 
give  this  court  jurisdiction.  Johnson  v.  St,  Louis,  Iron  Mountain  Sfc, 
Railway,  602. 

9.  A  contract  of  agency,  which  leaves  the  agent  free  to  terminate  his  relar 

tions  with  the  principal  upon  reasonable  notice,  must  be  construed  to 
confer  the  same  right  upon  the  principal,  unless  provisions  to  the  con- 
trary are  stipulated.  Willcox  §•  GWbs  Sewing  Machine  Co,  v.  Ewing, 
627. 

10.  A  provision  in  a  contract,  otherwise  terminable  upon  reasonable  notice, 
that  a  violation  of  the  spirit  of  the  agreement  shall  be  a  sufficient 
cause  for  its  abrogation,  does  not  imply  that  it  can  be  abrogated  only 
for  sufficient  cause,    lb, 

11.  The  plaintiff  in  error  by  contract  apx>ointed  the  defendant  in  error 

*•  its  exclusive  vendor"  for  its  machines  in  a  defined  territory;  agreed 
to  sell  the  machines  to  him  at  a  large  discount  from  its  retail  New 
York  prices ;  and  not  to  *'  knowingly  supply  its  goods  at  a  discount  to 
go  within  that  territory."    The  defendant  in  error  accepted  the  appoint- 

VOL.  CXIJ— 46 
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ment;  agreed  to  pay  for  the  machines  at  the  discoant  rate;  not  to 
sell  them  below  the  said  retail  rate ;  and  not  to  solicit  orders  within 
the  territory  of  other  agents.  Held,  that  the  agreement  constituted 
him  agent  within  the  defined  territory,     lb. 

See  Constitutional  Law,  6;  Laches; 

Equity,  1 ;  Local  Law,  2 ; 

Evidence,  5,  6 ;  Payment. 

Insurance ; 

CORPORATION. 

1.  The  degree  of  care  required  of  directors  of  corporations  depends  upon 

the  subject  to  which  it  is  to  be  applied,  and  each  case  is  to  be  deter- 
mined in  view  of  all  the  circumstances.     Briggs  v.  Spaulding,  132. 

2.  Directors  of  a  corporation  are  not  insurers  of  the  fidelity  of  the  agents 

whom  they  appoint,  who  become  by  such  appointment  agento  of  the 
corporation ;  nor  can  they  be  held  responsible  for  losses  resulting 
from  the  wrongful  acts  or  omissions  of  other  directors  or  agents, 
unless  the  loss  is  a  consequence  of  their  own  neglect  of  duty.    lb. 

See  Constitutional  Law,  1 ; 

Limited  Liability,  7. 

National  Bank. 

COURT  AND  JURY. 
See  Evidence,  4 ; 
Payment,  2. 

COURTS  OF  A  STATE. 
See  Judgment,  2. 

Jurisdiction,  A,  7. 

COURTS  OF  THE  UNITED  STATES. 

A  person  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  under  the  provisions  of  the  act  of  May  17,  1884,  23 
Stat.  24,  c.  53,  §  3,  to  be  the  judge  of  the  District  Court  of  the  District 
of  Alaska,  is  not  a  judge  of  a  court  of  the  United  States  within  the 
meaning  of  the  exception  in  section  1768  of  the  Revised  Statutes, 
relating  to  the  tenure  of  office  of  civil  officers,  and  was,  prior  to  its 
repeal,  subject  to  removal  before  the  expiration  of  his  term  of  office 
by  the  President,  in  the  manner  and  upon  the  conditions  set  forth  in 
that  section.    McAllister  v.  United  States,  174. 

See  Jurisdiction. 

CRIMINAL  LAW. 
See  Jurisdiction,  E,  1. 

CUSTOMS  DUTY. 
1.  In  fixing  the  classification  of  goods  for  the  payment  of  duties,  the  name 
or  designation  of  the  goods  is  to  be  understood  in  its  known  commer- 
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cial  sense ;  and  their  denomination  in  the  market  will  control  their 
classification  without  regard  to  their  scientific  designation*  the  mate- 
rial of  which  they  may  be  made,  or  the  use  to  Vrhich  they  may  be 
applied.    American  Net  Sf  Twine  Co.  y.  Worthington,  468. 

2.  Gilling  twine,  when  imported  as  gilling,  for  the  manufacture  of  gill 

nets,  is  liable  only  to  the  duty  of  25  per  cent  under  the  act  of  March 
3, 1883,  22  Stat.  488.    lb. 

3.  Statements  made  in  Congress  by  the  promoters  of  a  customs-act  are 

inadmissible  as  bearing  upon  its  construction;  but  the  proceedings 
therein  may  be  refen*ed  to  to  inform  the  court  of  the  reasons  for  fix- 
ing upon  a  specific  rate  of  duty.     lb, 

4.  Where  a  customs-act  imposes  a  duty  upon  an  article  by  a  specific  name, 

general  terms  in  the  act,  though  sufficiently  broad  to  cover  it,  are  not 
applicable  to  it.    lb. 

5.  In  cases  of  doubt  in  the  construction  of  a  customs-act,  the  courts  resolve 

the  doubt  in  favor  of  the  importer,    lb. 

DAMAGES. 

See  Patent  for  Invention,  11  to  18; 
Practice,  3. 

DISTRICT  JUDGE  OF  ALASKA, 
See  Courts  of  the  United  States. 

EQUITY. 

1.  An  admitted  or  clearly  established  misapprehension  of  law  in  the  mak- 

ing of  a  contract  creates  a  basis  for  the  interference  of  a  court  of 
equity,  resting  on  its  discretion,  and  to  be  exercised  only  in  uuques- 
tionable  and  flagrant  cases.     Gri$wold  v.  Hazard,  260. 

2.  Whether  laches  is  to  be  imputed  to  a  party  seeking  the  aid  of  a  court 

of  equity  depends  upon  the  circumstances  of  the  particular  case.     lb. 

3.  In  this  case  it  is  held  on  the  evidence  that  the  bond  given  by  Griswold 

in  the  ne  exeat  proceeding  conditioned  that  the  defendant  in  that  pro- 
ceeding should  '* abide  and  perform  the  orders  and  decrees"  of  the 
court,  was  executed  by  him  under  such  an  apprehension  of  the  obliga- 
tions in  law  assumed  by  him  in  executing  and  delivering  it,  as  to  make 
it  the  duty  of  a  court  of  equity  to  reform  it  so  as  to  make  him  liable 
for  the  penal  sum  named,  only  in  the  event  that  the  principal  failed  to 
appear  and  become  subject  to  the  orders  and  decrees  of  the  court ;  but 
that,  the  defendant  in  the  suit  in  which  the  ne  exeat  was  issued  having 
died,  and  such  a  decree  being  therefore  inappropriate  and  Griswold s 
being  guilty  of  no  laches,  a  decree  should  be  entered  perpetually  en- 
joining the  prosecution-  of  any  action,  suit  or  proceeding  to  make  him 
liable  in  any  sum  on  or  by  reason  of  said  bond.     lb. 

4.  D.  was  sued  in  the  Supreme  Court  of  Rhode  Island  by  stockholders  in 

the  Credit  Mobilier  for  an  accounting  and  payment  of  what  might  be 
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fouiid  due  on  the  accounting,  for  securities  and  moneys  coming  into 
his  hands  As  president  of  the  Credit  Mobilier.  The  receiver  of  that 
company  in  Pennsylvania  released  him  from  such  liability.  The 
Supreme  Court  of  Rhode  Island  would  not  allow  that  release  to  be 
interposed  as  a  defence.  Heldy  that  the  error,  if  any,  in  this  respect 
could  not  be  coiTected  by  bill  in  equity  filed  by  a  surety  on  a  bond 
given  to  release  D.  when  arrested  on  ne  exeat  proceedings  in  that 
Rhode  Island  suit.     76. 

5.  A  holder  of  the  legal  title  to  real  estate  who  has  no  equitable  interest 

therein,  cannot,  by  his  act  done  without  the  knowledge  or  consent  of 
the  holder  of  the  equitable  title,  who  is  in  possession  of  and  resid- 
ing on  the  premises,  claiming  title,  rescind  a  completed  settlement  of 
a  mortgage  debt  on  the  premises  so  as  to  bind  the  holder  of  the  equi- 
table title,  and  prevent  him  from  setting  up  defences  which  would 
otherwise  be  open  to  him.    McLean  v.  Clapp^  429. 

6.  A  decree  of  foreclosure  and  sale,  made  by  a  Circuit  Court,  on  a  rail- 

road mortgage,  provided  that  the  purchaser  should  pay  off  all  claims 
incurred  by  the  receiver,  and  that  all  such  claims  should  *be  barred 
unless  presented  within  six  months  after  the  confirmation  of  the  sale. 
On  the  sale  the  property  was  bought  by  the  appellants.  The  decree 
confirming  the  sale  provided  that  a  deed  should  be  given,  and  the 
purchasers  should  take  the  property,  aad  the  deed  should  recite  that 
they  took  it,  subject  to  all  claims  incurred  by  the  receiver.  After  the 
six  months  had  expired,  the  appellee  filed  a  petition  to  recover  dam- 
ages for  an  injury  sustained  by  him,  as  a  passenger  on  the  road, 
through  the  negligence  of  the  employes  of  the  receiver.  The  expira- 
tion of  the  six  months  was  set  up  as  a  bar  to  the  claim.  It  did  not 
appear  that  the  purchasers  objected  to  the  terms  of  the  decree  of 
confirmation,  or  appealed  to  this  court  from  that  decree.  Held,  that 
the  Circuit  Court  had  discretion  to  abrogate  the  six  months'  limita- 
tion, and  to  decree  that  the  purchasers  should  pay  the  claim,  as  the 
receiver  had  been  discharged.     Olcott  v.  Headrick,  548. 

7.  The  plaintiff  in  his  bill  set  up  in  himself  a  legal  title  to  real  estate  derived 

from  the  Stikte  of  Louisiana  to  which  it  had  been  listed  as  swamp  or 
overflowed  lands ;  averred  that  the  respondents  claimed  the  same  land 
under  certain  old  French  grants  which  had  been  recognized  by  the 
Land  Office  as  valid ;  and  prayed  that  he  might  be  declared  to  be  the 
owner  and  put  in  possession  of  the  premises,  and  have  an  accounting 
for  rents  and  profits.  Held,  that  on  these  averments  he  had  a  plain, 
adequate  and  complete  remedy  at  law,  and  that  the  bill  must  be  dis- 
missed.    Smyth  V.  New  Orleans  Caned  and  Banking  Co.,  656. 

See  Contract,  8 ; 
Laches  ; 
Railroad  ; 
Removal  of  Causes. 
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EVIDENCE. 

1.  The  objection  that  the  record  of  proceedings  in  a  court  of  record  offered 
in  evidence  should  not  be  received  in  evidence,  on  the  ground  that  the 
transcript  was  incomplete,  or  was  improperly  authenticated,  should  be 
raised  in  the  court  below;  and  if  not  raised  there  cannot  be  taken 
here  for  the  first  time.     Carpenter  v.  Strange^  87. 

3.  When  the  defence  in  an  action  for  goods  sold  and  delivered  to  an  f^ent 
of  the  defendant  is  a  denial  that  any  such  sale  was  made,  the  burden 
is  on  the  plaintiff  throughout  the  case  to  prove  every  essential  pait  of 
the  transaction,  including  the  authority  of  the  alleged  agent  to  make 
the  alleged  purchase  in  the  manner  alleged.     Schutz  v.  Jordan,  213. 

3.  The  presumption  that  a  letter  properly  directed  and  mailed  reached  its 

destination  at  the  proper  time  and  was  duly  received  by  the  person  to 
whom  it  was  addressed  is  a  presumption  of  fact,  subject  to  control  and 
limitation  by  other  facts.    lb, 

4.  When,  in  an  action  to  recover  on  a  contract,  testimony  is  admitted  with- 

out objection,  showing  the  alleged  contract  to  have  been  made,  but  on 
a  day  different  from  that  averred  in  the  declaration,  and  the  court 
directs  a  verdict  for  the  defendant  without  amendment  of  the  declai*a- 
tion,  such  ruling  is  n<2t  erroneous  by  reason  of  the  variation.  DavU 
V.  Patrick,  479. 

5.  Parol  testimony  is  admissible  to  show  the  circumstances  under  which  a 

written  instrument  was  executed,  or  that  it  was,  in  fact,  without  con- 
sideration.   Fire  Insurance  Association  v.  Wickham,  564. 

6.  Circumstances  attending  the  execution  of  a  receipt  in  full  of  all  de- 

mands, may  be  given  in  evidence  to  show  that  by  mistake  it  was 
made  to  express  more  than  was  intended,  and  that  the  creditor  had,  in 
fact,  claims  that  were  not  included.    lb. 

See  Contract,  6 ;  Insurance  ; 

Customs  Duty,  3 ;  Witness. 

EXCEPTION. 
'  See  Local  Law,  2. 

EXECUTOR  AND  ADMINISTRATOR. 

See  Will. 

FACT. 
This  case  is  affirmed  on  the  facts.    Evans  v.  State  Bank,  107. 

FEE. 
See  Trust. 

FOOD  INSPECTION  LAWS. 
See  Constitutional  Law,  A,  5. 
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FRAUDS,  STATUTE  OF. 
See  Contract,  3,  4. 

FRAUDULENT  CONVEYANCE. 

A  'conyeyanoe  by  a  debtor  in  Texas  of  his  real  estate  there,  made  with  intent 
to  delay,  hinder  or  defraud  his  creditors*  being  void  as  to  the  latter 
under  the  statutes  of  that  State,  a  judgment  sale  and  transfer  of  such 
property,  in  an  action  commenced  by  the  levy  of  an  attachment  upon 
it  as  the  property  of  the 'debtor,  made  after  the  fraudulent  sale,  is 
upheld  in  this  case  as  against  a  honafde  purchaser  from  the  fraudulent 
grantee,  taking  title  after  the  levy  of  the  attachment  Thov^pson  y. 
Baker,  648. 

GOODS  SOLD  AND  DELIVERED. 

See  Contract,  2; 
Evidence,  2. 

HUSBAND  AND  WIFE. 
See  Local  Law,  1. 

INDIAN. 
See  Jurisdiction,  E,  1,  2. 

ILLINOIS. 

See  Tax  Sale; 
Trust  ; 
Usury,  1  to  5. 

INSURANCE. 

The  plaintiff  took  out  fire  insurance  policies  upon  a  vessel  in  10  companies 
to  the  amount  of  $40,000  in  all.  The  vessel  took  fire,  and,  in  order  to 
save  it,  it  was  scuttled  and  sunk,  and  the  fire  thus  extinguished.  It 
was  then  raised,  taken  to  port  and  repaired.  The  loss  by  fire,  exclu- 
sive of  the  expense  of  raising  the  vessel,  etc.,  was  91'5,364.78.  The 
owner  made  claim  upon  the  insurers  for  this  amount  for  "  loss  \  ud 
damage  by  fire  and  water  as  per  agreement,"  stating  that  he  would 
make  further  claims  ^  for  expenses  of  raising  the  propeller,"  and  was 
"  preparing  the  statement  of  such  expenses  to  submit  with  his  subse- 
quent claim."  The  companies  declined  to  pay  such  subsequent  claim, 
but  paid  in  advance  the  amount  of  the  loss  by  fire  so  stated,  taking 
receipts,  expressed  to  be  in  full  of  all  claims  for  loss  or  damage  by 
fire,  and  in  which  it  was  further  stated  that  the  policies  were  can- 
celled and  surrendered.  The  parties  further  signed  a  paper  in  which 
'<  the  loss  and  damage  by  fire  "  was  certified  at  that  aggregate  amount, 
'* payable  without  discount  upon  presentation,"  and  the  amount  was 
apportioned  among  the  several  companies.    In  an  action  brought  by 
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the  owner  to  recover  from  the  companies  the  amount  of  the  claim  for 
raising  and  saving  the  vessel,  some  915,000,  it  was  Held,  (1)  That 
parol  evidence  was  admissible  to  explain  the  receipts,  and  to  show 
that  they  were  not  intended  to  cover  the  claim  for  raising,  etc. ;  (2) 
That  the  paper  so  signed  by  the  parties  was  not  in  the  nature  of  a 
contract  on  the  part  of  the  owner.  Fire  Insurance  Association  v. 
Wickham,  564. 

INTEREST. 

See  Judgment,  1\ 

Patent  for  Invention,  16 ; 
Usury,  1. 

JUDGMENT. 

1.  Upon  rendering  a  decree  for  the  plaintiff  in  a  suit  in  equity,  brought  in 

behalf  of  a  State,  pursuant  to  statute,  to  recover  the  amount  of  a  tax 
with  interest  thereon  at  the  rate  of  twelve  per  cent  until  paid,  a  sum 
tendered  and  paid  into  court  by  the  defendant,  for  part  of  that  amount 
and  interest  thereon  at  that  rate,  is  to  be  applied  to  the  payment  of 
both  principal  and  interest  of  the  sum  so  admitted  to  be  due ;  interest 
at  the  rate  of  twelve  per  cent  is  to  be  computed  on  the  rest  of  the  prin- 
cipal until  the  date  of  the  decree ;  and  from  that  date  interest  on  tlie 
lawful  amount  of  the  decree  is  to  be  computed  at  the  ordinary  rate  of 
six  per  cent  only,  notwithstanding  the  final  disposition  of  the  case  is 
delayed  by  appeal.    McLSsachusetts  v.  Western  Union  7'elegraph  Co,,  40. 

2.  In  an  action  in  the  Supreme  Court  of  New  York  (the  court  having  juris- 

diction of  the  parties)  between  two  sisters,  the  defendant  being  sued 
in  her  representative  capacity  as  testatrix  of  her  father's  will,  the  mat- 
ters in  controversy  were :  (1)  whether  the  plaintiff  had  accepted  or 
rejected  a  provision  made  for  her  by  her  father's  will ;  (2)  whether 
she  was  entitled  to  recover  from  her  father's  estate  an  amount  claimed 
to  be  due  on  account  of  a  fund  which  came  to  him  as  trustee  for  her, 
and  which  he  had  never  accounted  for;  and  (3)  whether  a  certain  con- 
veyance of  real  estate  in  Tennessee  made  by  the  father  in  his  lifetime 
to  the  defendant  should  be  adjudged  to  be  fraudulent,  and  be  vacated. 
That  court,  after  hearing  the  parties,  adjudged  (1)  that  the  plaintiff 
had  not  accepted  the  provision  so  made  for  her ;  (2)  that  the  plaintiff 
was  entitled  to  recover  the  full  amount  so  claimed ;  and  (3)  that  the 
deed  was  "  absolutely  null  and  void  from  the  beginning,"  so  far  as  it 
affected  the  testator's  said  indebtedness.  A  litigation  in  equity  then 
took  place  in  Tennessee,  in  which  the  plaintiff  and  defendant  in  New 
York  were,  respectively,  plaintiff  and  defendant.  There  were  other 
parties,  whose  pi'esence  was  not  material  to  the  points  here  decided. 
This  litigation  resulted  in  the  Supreme  Court  of  Tennessee  deciding : 

(1)  That  the  plaintiff  had  elected  to  take  the  share  so  devised  to  her; 

(2)  that  having  so  elected  she  was  not  entitled  to  recover  on  her 
claim ;  (3)  that  the  Supreme  Court  of  New  York  was  without  power 
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to  adjudge  the  conveyance  by  the  testator  to  the  defendant  of  lands  in 
Tennessee  fraudulent  and  void,  or  to  annul  the  same.    Held: 

(1)  That  this  decree  did  not  give  to  the  judgment  of  the  Supreme  Court 
of  the  State  of  New  York  the  full  faith  and  credit  to  which  it  was 
entitled  under  the  Constitution  as  to  the  1st  and  2d  points  so  decided. 

(2)  That,  as  to  the  3d  point,  the  courts  of  New  York  had  no  power  to 
decree  that  a  deed  of  land  in  Tennessee  was  null  and  void.  Carpen- 
ter V.  Strange^  87. 

JURISDICTION. 

A.    Of  the  Supreme  Court. 

1.  A  party  cannot,  by  proceedings  in  the  Circuit  Court,  waive  a  question 

of  the  jurisdiction  of  that  court,  so  as  to  prevent  its  being  raised  and 
passed  upon  here.    Parker  v.  Ormsby^  81. 

2.  This  case  is  dismissed  by  the  court  because  the  amount  involved  is  not 

sufficient  to  give  it  jurisdiction.    Reynolds  v.  Burns,  117. 

3.  The  only  question  open  in  a  case  brought  up  under  the  act  of  February 

25,  1889,  25  Stat.  693,  c.  236,  where  the  judgment  does  not  exceed 
95000,  is  the  question  of  jurisdiction  of  the  court  below.  Sl  Louis  Sf 
San  Francisco  Railway  Co.  v.  McBride,  127. 

4.  Although  it  is  true  as  a  general  rule  that  where  judgment  goes  for  the 

defendant,  the  amount  of  the  plaintiff's  claim  is  the  test  of  jurisdic- 
tion, this  rule  is  subject  to  the  qualification  that  the  demand  shall 
appear  to  have  been  made  in  good  faith  for  such  amount;  and  if  it 
appear  clearly  from  the  whole  record  that  under  no  aspect  of  the  case 
the  plaintiff  could  recover  the  full  amount  of  his  claim,  this  court  will 
decline  to  assume  jurisdiction  of  the  case.     Gorman  v.  Havird,  206. 

5.  A  pleading  presenting  only  a  question  of  error  in  a  judgment  of  a  state 

court  does  not  go  to  the  jurisdiction.     Gnswold  v.  Hazard,  260. 

6.  The  appeal  was  dismissed  as  to  the  claims  of  the  appellees,  which  did 

not  exceed  ^5000.     Kneeland  v.  Luce  (2),  491. 

7.  This  court  is  bound  to  assume  that  decisions  of  state  courts  on  matters 

of  state  law  have  been  made  after  thorough  consideration,  and  that 
they  embody  the  deliberate  judgment  of  the  court.  Cross  v.  AUen^ 
528. 

8.  Where  an  action  at  law  was  tried  by  a  District  Court  without  a  jury, 

which  found  the  facts  and  conclusions  of  law,  and  entered  judgment 
for  the  plaintiff  thereon,  and  a  bill  of  exceptions  was  signed,  which 
stated  that  the  defendant  moved  the  court  to  direct  a  verdict  for  him, 
on  the  ground  that,  as  matter  of  law,  no  action  could  be  maintained 
by  the  plaintiff,  and  the  Circuit  Court,  on  a  writ  of  error  affirmed  the 
judgment,  and  the  defendant  then  sued  out  a  writ  of  error  from  this 
court:  Held,  (1)  The  Circuit  Court  could  not  properly  consider  any 
matter  raised  by  the  bill  of  exceptions,  nor  can  this  court  do  so,  be- 
cause the  trial  was  not  by  a  jury  nor  on  an  agreed  statement  of  facts; 
(2)  all  that  the  Circuit  Court  could  do  was  to  affirm  the  judgment  of 
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the  District  Court,  and  all  that  this  court  can  do  is  to  affirm  the  judg- 
ment of  the  Circuit  Court,  as  the  latter  court  had  jurisdiction  and  this 
coiirt  has  it.    Rogers  v.  United  States^  548. 

9.  Nearly  two  years  after  the  entry  of  a  decree  dismissing  a  biU  in  equity 

relating  to  title  to  real  estate,  the  complainant,  without  notice  to  the 
respondent,  filed  his  affidavit  to  show  that  its  value  was  more  than 
95000,  appealed  to  this  court,  and  the  appeal  was  allowed  below  and 
was  entered  in  this  court.  The  respondent  thereupon  filed  counter 
affidavits  in  the  court  below  and,  after  notice  to  the  complainant, 
moved  to  set  aside  the  appeal  upon  the  ground  that  the  value  of  the 
property  was  shown  to  be  less  than  $5000.  The  complainant  was 
present  at  the  hearing  of  this  motion,  which  resulted  in  an  order 
vacating  the  order  allowing  the  appeal.  The  respondent  as  appellee 
in  this  court,  on  all  these  facts  as  shown  by  the  original  and  supple- 
mental records,  moved  to  dismiss  the  appeal  for  want  of  jurisdiction. 
Held,  that,  under  the  circumstances,  it  was  no  more  than  right  that 
this  court  should  consider  the  subsequent  affidavits,  and  that  they 
showed  that  the  amount  in  controversy  was  not  sufficient  to  give 
this  court  jurisdiction,  and  that  therefore  the  appeal  must  be  dis- 
missed.    Rectory,  Lipscomb  J  bUJ, 

10.  Under  section  5  of  the  act  of  March  3,  1801,  c.  517,  26  Stat.  826,  "to 
establish  Circuit  Courts  of  Appeal,"  etc.,  the  appeal  or  writ  of  error 
which  may  be  taken  "  from  the  existing  Circuit  Courts  direct  to  the 
Supreme  Court,"  "in  any  case  in  which  the  jurisdiction  of  the  court 
is  in  issue,"  can  be  taken  only  after  final  judgment ;  when  the  party 
against  whom  it  is  rendered  must  elect  whether  he  will  take  his  writ 
of  error  or  appeal  to  this  court  upon  the  question  of  jurisdiction  alone, 
or  to  the  Circuit  Court  of  Appeals  upon  the  whole  case.  McLish  v. 
Roff,  661. 

11«  In  an  action  against  the  county  treasurer  of  a  county  in  the  State  of 
Washington  and  the  sureties  on  his  official  bond  to  recover  moneys 
received  by  him  officially,  rulings  of  the  state  court  that  his  settlements 
with  the  county  commissioners  were  not  conclusive,  that  that  body 
acted  ministerially  in  settling  with  him  and  could  not  absolve  him 
from  the  duty  to  account  and  pay  over,  and  that  the  denial  by  the 
trial  court  of  an  order  to  furnish  a  bill  of  particulars  would  not  be 
disturbed  in  the  absence  of  anything. indicating  that  the  defendants 
had  been  prejudiced  thereby,  do  not  deny  the  validity  of  the  territorial 
code  enacted  under  the  authority  of  Congress,  and  confer  no  jurisdic- 
tion in  error  upon  this  court.     Ferry  v.  King  County,  668. 

12.  The  validity  of  a  statute  ia  not  drawn  in  question  every  time  that 
rights  claimed  under  it  are  controverted;  nor  is  the  validity  of  an 
authority  every  time  an  act  done  by  such  authority  is  disputed.    Ih, 

13.  In  a  suit  brought  in  a  state  court  of  Kentucky  by  the  city  of  Henderson 
against  the  Henderson  Bridge  Company,  to  recover  for  taxes  assessed 
by  the  city  on  the  bridge  of  the  company,  which  spanned  the  Ohio 
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River  at  the  city,  the  Court  of  Appeals  of  the  State  held  that  the  city, 
as  a  taxing  district,  coald  tax  the  property  of  the  company,  and  that, 
under  an  ordinance  of  the  city,  accepted  by  the  company,  the  city 
acquired  a  contract  right  to  tax  the  bridge  to  low-water  mark  on  the 
Indiana  shore,  it  being  within  the  city  limits,  in  consideration  of  rights 
and  privileges  granted  to  the  company  by  the  ordinance.  On  a  motion 
to  dismiss  a  writ  of  error  from  this  court,  sued  out  by  the  company : 
Held,  (1)  that  although  it  was  claimed  in  the  pleadings,  by  the  com- 
pany, that  the  taxing  ordinance  impaired  the  obligation  of  a  prior 
contract  with  the  company,  yet  as  the  decision  of  the  Court  of  Appeals 
was  based  wholly  on  the  ground  that  the  proper  interpretation  of  the 
ordinance  first  above  referred  to  was  that  the  company  voluntarily 
agreed  that  the  bridge  should  be  liable  to  taxation,  and  that  did  not 
involve  a  Federal  question,  and  was  broad  enough  to  dispose  of  the 
case,  without  reference  to  any  Federal  question,  and  this  court  could 
not  review  the  construction  which  was  given  by  the  state  court  to  the 
ordinance,  as  a  contract,  in  view  of  the  constitution  and  laws  of 
Kentucky,  the  writ  of  error  must  be  dismissed ;  (2)  that  the  taxation 
of  the  bridge  was  not  a  regulation  of  commerce  among  the  States,  or 
the  taxation  of  any  agency  of  the  Federal  government.  Henderson 
Bridge  Co,  v.  Henderson,  679. 

14.  This  court  has  no  jurisdiction  to  review  in  error  or  on  appeal,  in 
advance  of  the  final  judgment  in  the  cause  on  the  merits,  an  order  of 
a  Circuit  Court  of  the  United  States  remanding  the  cause  to  the  state 
court  from  which  it  had  been  removed  into  the  Circuit  Court.  Chicago, 
St,  Paid  Sfc.  Railway  Co.  v.  Roberts,  690. 

15.  The  payment,  whether  voluntary  or  compulsory,  of  a  tax,  to  prevent 

the  payment  of  which  a  bill  in  equity  has  been  filed,  leaves  no  issue 

for  the  court  to  pass  upon  in  that  case.    Singer  M*f*g  Co.  v.  Wright, 

696. 

See  Evidence,  1;  Practice,  1; 

National  Bank,  10;         Beceiver,  3. 

B.    Of  Circuit  Courts  of  Appeals. 

1.  Only  questions  of  gravity  and  importance  should  be  certified  to  this 

court  by  the  Circuit  Courts  of  Appeals,  under  the  provisions  of  the  act 
of  March  3, 1891.  26  Stat.  828,  c.  517,  §  6.    Lau  Ow  Bew,  PetUioner,  583. 

2.  Whether  the  Chinese  restriction  acts,  in  the  light  of  the  treaties  between 

the  United  States  and  China,  apply  to  a  Chinese  merchant,  domiciled 
in  the  United  States,  who  temporarily  leaves  the  country  for  purposes 
of  business  or  pleasure,  animo  revertendi,  is  such  a  question  of  gravity 
and  importance.    Ih. 

C.    Op  Circuit  Courts  of  the  United  States. 

1.  In  a  suit  by  the  assignee  of  a  promissory  note  payable  to  the  order  of 
the  payee,  where  the  juiisdiction  of  the  Circuit  Court  depends  upon 
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the  citizenship  of  the  parties,  it  must  appear  affirmatively  in  the 
record  that  the  payee  could  have  maintained  the  action  on  the  same 
ground.    Parker  v.  Ormshy,  81, 

2.  When  the  pleadings  in  an  action  in  a  Circuit  Court  of  the  United  States 

fail  to  show  averments  of  diverse  citizenship  necessary  to  give  the 
court  jurisdiction,  the  fault  cannot  be  cured  by  making  such  an  aver- 
ment in  a  remitter  by  the  pklintiff  of  a  portion  of  the  judgment. 
Denny  v.  Pironi^  121. 

3.  While  it  is  not  necessary  that  the  essential  facts,  necessary  to*give  a 

Circuit  Court  jurisdiction  on  the  ground  of  diverse  citizenship,  should 
be  averred  in  the  pleadings,  they  must  appear  in  such  papers  as  prop- 
erly constitute  the  record  on  which  judgment  is  entered,  and  not  in 
averments  which  are  improperly  and  surreptitiously  introduced  into 
the  record  for  the  purpose  of  healing  a  defect  in  this  particular.  The 
cases  on  this  subject  reviewed,     lb, 

4.  When  a  defendant  sued  in  a  Circuit  Court  of  the  United  States  appears 

and  pleads  to  the  merits,  he  waives  any  right  to  challenge  thereafter  the 
jurisdiction  of  the  court  on  the  ground  that  the  suit  has  been  brought 
in  the  wrong  district.  St  Louis  fir  San  Francisco  Railway  Co*  v. 
McBride,  127. 
6.  When,  in  pursuance  of  the  jurisdiction  conferred  by  the  laws  of  the 
United  States,  a  Circuit  Court  of  the  United  States  takes  possession  of 
the  property  of  a  defendant,  situated  within  a  State,  and  proceeds  to 
final  decree,  determining  the  rights  of  all  parties  to  that  property,  its 
decree  is  not  superseded  and  its  jurisdiction  subsequently  ended  by 
reason  of  subsequent  proceedings  in  the  courts  of  the  State  looking 
to  the  administration  of  that  property  in  accordance  with  the  laws  of 
the  State.    Leadville  Coal  Co.  v.  McCreery,  475. 

6.  A  decree  in  such  case,  determining  the  claims  of  all  creditors  and  their 

right  to  share  in  the  distribution  of  the  property,  is  final  as  to  all  who 
had  notice  and  knowledge  of  the  proceedings.    lb. 

7.  In  this  case  there  were  no  irregularities  in  the  proceedings  which  can 

be  challenged  here.     lb. 

8.  The  transfer  of  an  overdue  note  and  mortgage  for  a  valuable  consider- 

ation to  a  bona  fide  purchaser,  is  not  a  collusive  transaction  which  pre- 
vents the  transferee  from  maintaining  an  action  upon  them,  under  the 
provisions  of  the  act  of  March  3,  1875,  18  Stat.  470,  c.  137,  §  1, 
although  made  to  make  a  case  to  be  tried  in  a  Federal  Court.  Cross 
V.  Allen,  528. 

See  Cases  Affirmed,  8 ;  Jurisdiction,  A,  8 ; 

Equity,  6;  Removal  of  Causes. 

D.    Of  District  Courts  of  the  United  States. 

See  Courts  of  the  United  States  ; 
Jurisdiction,  A,  8. 
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£.    Of  Territorial  Courts. 

A  member  of  the  Cherokee  Nation,  committing  adultery  with  an  unmar- 
ried woman  within  the  limits  of  its  Territory,  is  amenable  only  to 
the  courts  of  the  Nation.     Mayfitld,  In  re,  107. 

In  the  Indian  Territory  a  right  of  action  survives  against  a  raihroad  comr 
pany  indicting  injuries  upon  a  passenger  which  result  in  death. 
SL  Louis  4f  San  Francisco  Railway  Co,  v.  McBride,  127. 

LACHES. 

Grymes  v.  Sanders,  93  U.'  S.  55,  affirmed  and  applied  to  the  point  that 
where  a  party  desires  to  rescind  a  contract  upon  the  ground  of  mistake 
or  fraud,  he  must,  upon  discovery  of  the  facts,  at  once  announce  his 
purpose  and  adhere  to  it,  and  that  if  he  be  silent,  and  continue  to  treat 
the  property  as  his  own,  he  will  be  held  to  have  waived  the  objection, 
and  will  be  conclusively  bound  by  the  contract,  as  if  the  mistake  or 
fraud  had  not  occurred.    McLean  v.  Clapp,  429. 

See  Equity,  2 ; 

Limitation,  Statutes  of,  2. 

LIMITATION,  STATUTES  OF. 

1.  The  payment  by  the  principal  debtor,  after  the  death  of  his  wife,  of 

interest  upon  a  note,  signed  by  him  alone,  but  secured  by  a  mortgage 
upon  her  separate  real  estate  executed  by  her,  operates  in  Oregon  to 
keep  alive  the  lien  upon  the  property  for  the  security  of  the  mortgage 
debt,  as  against  the  statute  of  limitations  of  that  State.  Cross  v. 
Allen,  528. 

2.  So  long  as  demands  Secured  by  a  mortgage  are  not  barred  by  the 
statute  of  limitations,  there  can  be  no  laches  in  prosecuting  a  suit 
upon  the  mortgage  to  enforce  them.    lb. 

See  Equity,  6 ; 
Local  Law,  2 ; 
National  Bank,  12. 

LIMITED  LIABILITY. 

1.  The  law  of  limited  liability  is  part  of  the  maritime  law  of  the  United 

States,  and  is  in  force  upon  navigable  rivers  above  tide  water,  and 
applies  to  enrolled  and  licensed  vessels  exclusively  engaged  in  com- 
merce on  such  a  river.     Garnett,  In  re,  1. 

2.  The  provisions  of  §  4283  of  the  Revised  Statutes  relieving  the  owner  of 

a  vessel  from  liability  for  a  loss  occasioned  without  his  privity  or 
knowledge,  apply  to  an  insurance  company,  to  which,  as  insurer,  a 
vessel  has  been  abandoned,  and  which  was  charged  with  negligence  in 
causing  the  vessel  to  be  so  towed  that  she  sank  and  became  a  total 
loss,  and  the  life  of  an  employ^  on  board  of  her  was  lost.  Craig  v. 
Continental  Insurance  Co,,  638. 
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8.  The  identity  of  the  vessel  was  not  lost,  she  being  officered  and  manned 
and  having  on  board  a  cargo.    lb, 

4.  The  provisions  of  §  4283  apply  to  cases  of  personal  injury  and  death.    Ih. 

5.  The  extinguishment  of  liability  may  be  availed  of  as  matter  of  law,  on 

the  facts,  in  a  suit  to  recover  for  the  death  of  the  employ^.    Ih. 

6.  The  provisions  of  the  statute  apply  to  a  vessel  used  on  the  Great  Lakes, 

she  not  being  <*  used  in  rivers  or  inland  navigation,"  within  the  mean- 
ing of  §  4289.    lb. 

7.  The  insurer  being  a  corporation,  the  privity  or  knowledge  of  a  person 

who  was  alleged  to  have  been  guilty  of  the  negligence,  and  who  was 
not  a  managing  officer  of  the  corporation,  or  employed  directly  by  it, 
and  whose  powers  were  no  greater  than  those  of  the  master  of  a  vessel, 
was  not  the  privity  or  knowledge  of  the  corporation.    lb, 

LETTER. 
See  Evidence,  3. 

LOCAL  LAW. 

1.  Under  the  constitution  and  laws  of  Oregon,  in  force  when  these  con- 

tracts were  made,  a  married  woman  could  bind  her  separate  property 
for  the  payment  of  her  husband's  debts.     Cross  v.  Allen,  528. 

2.  An  action  was  brought  upon  three  promissory  notes  with  interest  pay- 

able annually,  each  providing  that  if  not  paid  when  due  it  was  to  bear 
the  rate  of  interest  of  the  principal,  "it  being  expressly  agreed  that  in 
default  of  payment  of  interest  when  due  the  principal  is  to  become 
due  and  collectible."  Each  note  recited  the  fact  that  it  was  secured 
by  a  deed  of  trust  executed  to  a  named  trustee  on  certain  described 
property.  The  deed  described  the  notes  and  declared:  "provided, 
however,  it  is  agreed  that  if  at  any  time  said  interest  shall  remain 
unpaid  for  as  much  as  ninety  days  after  the  same  shall  become  due 
and  payable,  then  the  whole  debt  as  well  as  the  interest  shall  become 
and  be  due  and  payable,  and  further  it  is  understood  and  agreed  that 
if  said  note  first  falling  due  shall  remain  unpaid  thereafter  for  as 
much  as  six  months,  then  the  whole  debt  is  to  be  and  become  due  and 
payable,  and  this  trust,  in  either  event,  to  be  executed  and  foreclosed, 
at  the  option  of  said  third  party."  It  also  contained  a  clause  to  the 
effect  that  if  the  money  due  on  the  notes  was  not  paid  "  according  to 
the  tenor  and  effect  of  said  notes  in  hand,  and  according  to  the  terms, 
stipulations  and  agreements  of  this  instrument,"  the  deed  should 
remain  in  force,  and  the  trustee,  or  in  the  event  of  his  death  or  refu- 
sal to  act,  **then  at  the  request  of  the  holder  of  said  notes,  the 
sheriff  .  .  .  may  proceed  to  sell  said  described  property,  or  any 
part  thereof,  at  public  vendue,  to  the  highest  bidder  for  cash,  .  .  . 
and  shall  receive  the  proceeds  of  said  sale,  out  of  which  shall  be  paid, 
first,  the  costs  and  expenses  of  executing  this  trust,  including  compen- 
sation to  said  trustee,  or  said  sheriff  for  his  services,  and  next  to  the 
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said  third  party  or  holder  of  said  note  whatever  sum  of  money  may 
be  due  thereon,  and  the  remainder,  if  any,  shall  be  paid  to  the  said 
parties  of  the  first  part,  or  their  legal  representatives."  The  statute 
of  Texas  provided  that  **  actions  for  debt  where  the  indebtedness  is 
evidenced  by  or  founded  upon  any  contract  in  writing,  most  be  com- 
'  menced  and  prosecuted  within  four  years  after  the  cause  of  action 
accrued,  and  not  afterwards."  The  case  was  heard  by  the  court,  and 
a  general  finding  made.  No  bill  of  exceptions  were  signed.  Held, 
(1)  The  error  in  this  case  was  one  of  law,  apparant  on  the  record,  and 
need  not  have  been  presented  by  bill  of  exceptions ;  (2)  Construing 
the  notes  and  the  deeds  as  contemporaneous  agreements,  relating  to 
the  same  subject  matter,  the  limitation  of  four  years  under  the  law  of 
Texas  ran  from  the  dates  named  in  the  respective  notes,  as  the  dates 
of  maturity,  and  not  from  the  date  of  the  default  in  the  payment  of 
interest ;  otherwise,  if  the  option  given  to  the  payee  or  holder  by  the 
deed  of  trust,  to  make  them  due  upon  such  default,  had  been  exercised 
by  the  payee  or  the  holder.    Moline  Plow  Co.  v.  Webb,  616. 

.  Illinois.  See  Tax  Sale  ; 

Trust  ; 

Usury. 
Kentucky.  See  Constitutional  Law,  A,  4. 

Massachusetts.  See  Constitutional  Law,  A,  3. 

New  York.  See  National  Bank,  11, 12. 

Oregon.  See  Limitation,  Statutes  op,  1. 

Pennsylvania.*  See  Constitutional  Law,  A,  1. 

Texas.  See  Fraudulent  Convetance. 

Virginia.  See  Constitutional  Law,  A,  6. 

MANDAMUS. 

A  writ  of  mandamus  does  not  lie  from  this  court  to  the  judges  of  the 
Supreme  Court  of  a  State,  directing  them  to  restore  to  office  an  attor- 
ney and  counsellor  whom  that  court  had  disbarred,  and  to  vacate  the 
order  of  disbarment.    Jn  re  Green,  325. 

MAILS. 
See  Evidence,  8. 

MARITIME  LAW. 
See  Limited  Liability. 

MARRIED  WOMAN. 

See  Limitation,  Statute  of,  1 ; 
Local  Law,  1. 

MISTAKE  OF  LAW. 
See  Equity,  1. 
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MORTGAGE. 
See  Equity,  6. 

MOTION  FOR  REHEARING. 
Upon  the  rendition  of  a  decree,  a  petition  and  motion  for  a  rehearing  was 
filed.  At  the  sacceeding  term  of  the  court  an  order  was  entered, 
granting  a  rehearing,  which  order  was  entered  as  of  a  previous  term. 
The  record  contained  no  order  showing  the  continuance  of  the  motion 
and  the  petition  for  rehearing  to  the  succeeding  term.  Held^  that  the 
presumption  must  be  indulged,  in  support  of  the  action  of  a  court 
having  jurisdiction  of  the  parties  and  the  subject  matter  —  nothing  to 
the  contrary  affirmatively  appearing  —  that  the  facts  existed  which 
justified  its  action ;  and,  therefore,  that  the  court  granted  the  appli- 
cation for  a  rehearing  at  the  previous  term.  Fowler  v.  Equitable  Trust 
Co.,  384. 

MUNICIPAL  CORPORATION. 

See  Constitutional  Law,  A,  6; 
Contract,  1. 

■ 

NATIONAL  BANK. 

1.  A  director  of  a  national  bank  is  not  precluded  from  resignation  within 

the  year  by  the  provision  in  Rev.  Stat.  §  5145  that  when  elected  he 
shall  hold  office  for  one  year,  and  until  his  successor  is  elected. 
Briggs  v.  Spaxdding,  1.32. 

2.  Persons  who  are  elected  into  a  board  of  directors  of  a  national  bank, 

about  which  there  is  no  reason  to  suppose  anything  wrong,  but  which 
becomes  bankrupt  in  ninety  days  after  their  election,  are  not  to  be 
held  personally  responsible  to  the  bank  because  they  did  not  compel 
an  investigation,  or  personally  conduct  an  examination.    lb. 

3.  Directors  of  a  national  bank  must  exercise  ordinary  care  and  prudence 

in  the  administration  of  the  affairs  of  a  bank,  and  this  includes  some- 
thing more  than  officiating  as  figureheads:  they  are  entitled  under 
the  law  to  commit  the  banking  business,  as  defined,  to  their  duly 
authorized  officers,  but  this  does  not  absolve  them  from  the  duty  of 
reasonable  supervision,  nor  ought  they  to  be  permitted  to  be  shielded 
from  liability  because  of  want  of  knowledge  of  wrong  doing,  if  that 
ignorance  is  the  result  of  gross  inattention,    lb, 

4.  If  a  director  of  a  national  bank  is  seriously  ill,  it  is  within  the  power  of 

the  other  directors  to  give  him  leave  of  absence  for  a  term  of  one 
year,  instead  of  requiring  him  to  resign,  and  if  frauds  are  coTomitted 
during  his  absence  and  without  his  knowledge,  whereby  the  bank 
suffers  loss,  he  is  not  responsible  for  them.    lb. 

5.  Applying  these  principles  to  this  case,  Held,  (1)  That  the  defendant  Cush- 

ing,  having  in  good  faith  sold  his  bank  stock  and  taken  proper  steps 
for  its  transfer,  and  orally  tendered  his  resignation  as  a  director  to  the 


720  INDEX. 

president  of  the  bank,  and  ceased  to  act  as  such,  cannot  be  held  liable 
for  the  consequences  of  breaches  of  trust  alleged  to  have  been  subse- 
quently thereafterwards  committed:  (2)  That  Charles  T.  Coit  was 
guilty  of  no  want  of  ordinary  care  in  acting  upon  the  leave  of  absence 
given  him  ;  and,  having  died  while  absent  on  that  leave,  his  estate  is 
not  liable  for  losses  alleged  to  have  been  incurred  during  such  ab- 
sence, and  with  which  he  had  no  affirmative  connection  :  (3)  That  the 
defendant  Francis  T.  Coit,  having  accepted  the  office  of  director, 
when  in  infirm  health,  there  being  at  the  time  others  of  the  board  of 
directors  capable  of  attending  to  the  concerns  of  the  bank,  and  by 
reason  of  physical  infirmity  having  failed  to  give  the  attention  to  the 
bank's  affairs  he  otherwise  would,  his  estate  is  held  not  liable  for 
passive  negligence  on  his  part  under  all  the  circumstances  disclosed  in 
evidence:  (4)  That  as  no  negligence  is  shown  whereby  the  alleged 
losses  can  be  said  to  have  been  affirmatively  caused  by  the  defendants 
Johnson  and  Spaulding,  or  either  of  them,  they  are  not  to  be  held 
responsible  simply  because,  during  the  short  period  they  were  directors, 
they  did  not  discover  such  losses  and  prevent  them.    lb, 

6.  Delano  v.  Butler,  118  U.  S.  634,  and  Aspinwall  v.  Butler,  133  U,  S.  595, 

affirmed  and  applied  to  a  case  where  a  shareholder  in  the  bank,  having 
subscribed  her  proportional  share  to  the  doubling  of  its  capital  and 
paid  thei-efor,  took  out  no  certificate  for  the  new  stock  and  demanded 
back  the  money  so  paid.    Pacific  National  Bank  v.  Eaton,  227. 

7.  A  subscription  to  stock  in  a  national  bank,  and  payment  in  full  on  the 

subscription  and  entry  of  the  subscriber's  name  on  the  books  as  a 
stockholder,  constitutes  the  subscriber  a  shareholder  without  taking 
out  a  certificate,    lb, 

8.  An  action  between  a  plaintiff  and  a  national  bank,  and  an  action  be- 

tween the  receiver  of  that  bank  as  plaintiff  and  the  plaintiff  in  the 
other  action  as  defendant,  are  substantially  suits  between  the  same 
parties.    Butler  v.  Eaton,  240. 

9.  A  receiver  of  a  national  bank  brought  an  action  in  a  Circuit  Court  of 

the  United  States  to  recover  the  amount  of  an  unpaid  subscription  to 
stock  of  the  bank.  The  defendant  set  up  a  judgment  in  her  favor  in 
the  state  court  on  the  same  issue  as  an  estoppel,  and  the  Circuit  Court 
held  it  to  be  an  estoppel.  That  judgment  of  the  state  court  being 
brought  before  this  court  by  writ  of  error,  was  reversed  here,  and  this 
coui*t  in  the  case  from  the  Circuit  Court,  also  brought  here  in  error, 
Held,  that  the  judgment  of  the  Circuit  Court  should  be  reversed,  and 
the  cause  remanded  with  directions  to  enter  judgment  for  the  re- 
ceiver,   lb, 

10.  When  a  state  bank,  acting  under  a  statute  of  the  State,  calls  in  its  cir- 
culation issued  under  state  laws,  and  becomes  a  national  bank  under 
the  laws  of  the  United  States,  and  a  judgment  is  recovered  in  a  court 
of  the  State  against  the  national  bank  upon  such  outstanding  circula- 
tion, the  defence  of  the  state  statute  of  limitations  having  been  set 
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up,  a  Federal  question  arises  which  may  give  this  court  jurisdiction 
in  error.    Metropolitan  Bank  y.  Claggett,  520. 

11.  The  conyersion  of  a  state  bank  in  New  York  into  a  national  bank, 
under  the  act  of  the  legislature  of  that  State  of  March  9,  1865,  (N.  Y. 
Laws  of  1865,  c.  97,)  did  not  destroy  its  identity  or  its  corporate  exist- 
ence, nor  discharge  it  as  a  national  bank  from  its  liability  to  holders  of 
its  outstanding  circulation,  issued  in  accordance  with  state  laws,    lb, 

12.  The  provisions  in  the  statute  of  New  York  of  April  11,  1859,  (Laws  of 
1859,  c.  236,)  as  to  the  redemption  of  circulating  notes  issued  by  a 
state  bank  and  the  release  of  the  bank  if  the  notes  should  not  be  pre- 
sented within  six  years,  do  not  apply  to  a  state  bank  conyerted  into  a 
national  bank  under  the  act  of  March  9, 1865,  and  not  **  closing  the 
business  of  banking."    lb. 

See  Corporation,  2. 

NE  EXEAT. 

In  the  action  at  law  upon  the  bond  given  in  the  ne  exeat  proceedings  (No. 
53)  the  court  erred  in  ordering  the  amended  pleas  to  be  stricken  from 
the  £les.     Griswold  v.  Hazard,  260. 

See  Equity,  3,  4. 

OREGON. 
See  Local  Law,  1. 

PATENT  FOR  INVENTION. 

1.  Letters  patent  No.  86,296,  granted  to  the  New  York  Belting  and  Pack- 

ing Company,  as  assignee  of  Dennis  C.  Gately,  the  inventor,  January 
26,  1869,  for  <*  improvements  in  vulcanized  india-rubber  packing," 
involved  invention,  and  were  valid.  Magowan  v.  New  York  Belting 
and  Packing  Co.,  332. 

2.  The  Gately  packing  explained  in  view  of  prior  packings.    lb. 

3.  The  fact  considered,  that  that  packing  went  at  once  into  such  an  exten- 

sive public  use  as  almost  to  supersede  all  packings  made  under  other 
methods,  and  that  it  was  put  upon  the  market  at  a  price  from  15  to  20 
per  cent  higher  than  the  old  packidgs,  although  it  cost  10  per  cent 
less  to  produce  it.    lb. 

4.  If  a  patentee  describes  and  claims  only  a  part  of  his  invention,  he  is 

presumed  to  have  abandoned  the  residue  to  the  public.  McClain  v. 
Ortmayer,  419. 

5.  Where  a  claim  is  fairly  susceptible  of  two  constructions,  that  one  will 

be  adopted  which  will  preserve  to  the  patentee  his  actual  invention: 
but  if  the  language  of  the  specification  and  claim  shows  clearly  what 
he  desired  to  secure  as  a  monopoly,  nothing  can  be  held  to  be  an 
infringement  which  does  not  fall  within  the  terms  which  the  patentee 
has  himself  chosen  to  express  his  invention,    lb. 

VOL,  cxu — 46 
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6.  The  first  claim  in  letters  patent  No.  259J00,  issued  June  20,  1882,  to 

Edward  L.  McClain  for  a  pad  for  horse-oollars,  when  construed  in 
accordance  with  these  principles,  is  not  infringed  by  the  manufacture 
and  sale  of  sweat  pads  for  horse-collars  under  letters  patent  No.  331,- 
813,  issued  December  8,  1885.    lb. 

7.  Whether  a  variation  from  a  previous  state  of  an  art  involves  anything 

more  than  ordinary  mechanical  skill  is  a  question  which  cannot  be 
answered  by  applying  the  test  of  any  general  definition.    76. 

8.  The  doctrine  which  prevails  to  some  extent  in  England,  that  the  utility 

of  a  device  is  conclusively  proven  by  the  extent  to  which  it  has  gone 
into  general  use,  cannot  be  applied  here  so  as  to  control  that  language 
of  the  statute  which  limits  the  benefit  of  the  patent  laws  to  things 
which  are  new  as  well  as  useful.  lb. 
0.  In  a  doubtful  case  the  fact  that  a  patented  article  has  gone  into  general 
use  is  evidence  of  its  utility ;  but  not  conclusive  of  that,  and  still  less 
of  its  patentable  novelty,     lb, 

10.  Letters  patent  No.  267,011,  issued  May  13,  1884,  to  £.  L.  McClain  for 
a  pad  fastening  are  void  for  want  of  novelty  in  the  alleged  inven- 
tion,   lb, 

11.  On  an  accounting  as  to  profits  and  damages,  on  a  bill  for  the  infringe- 
ment of  letters  patent  No.  58,294,  granted  to  George  W.  Richardson, 
September  25,  1866,  for  an  improvement  in  steam  safety-valves,  the 
Circuit  Court,  confirming  the  report  of  the  master,  allowed  to  the 
plaintiff  the  entire  profit  made  by  the  defendant  from  making  and 
selling  safety-valves  containing  the  patented  improvement,  and  this 
court  affirmed  the  decree,  on  the  ground  that  the  entire  commercial 
value  of  the  defendant's  valves  was  to  be  attributed  to  the  patented 
improvement  of  Richardson.  Crosby  Valve  Co.  v.  Safety  V<dce 
Co.,  441. 

12.  It  was  held  that  the  plaintifTs  valves  of  commerce  all  of  them  con- 
tained the  improvements  covered  by  the  patent  of  Richardson,  and 
that  as  the  master  had  reported  no  damages,  in  addition  to  profits,  the 
amount  of  profits  could  not  be  affected  by  the  question  whether  the 
plaintiff  did  or  did  not  use  the  patented  invention.    Jb. 

13.  It  was  proper  not  to  make  any  allowance  to  the  defendant  for  the  value 
of  improvements  covered  by'  subsequent  patents  owned  and  used  by 
the  defendant.     lb. 

14.  It  was  also  proper  not  to  allow  to  the  defendant  for  valves  made  by  the 
defendant  and  destroyed  by  it  before  sale,  or  after  a  sale  and  in 
exchange  for  other  valves,  which  did  not  appear  in  the  account  on 
either  side.     lb. 

15.  It  was  also  proper  not  to  allow  a  credit  for  the  destroyed  valves  against 
the  profits  realized  by  the  defendant  on  other  valves,    lb. 

16.  Interest  from  the  date  of  the  master's  report  was  properly  allowed  on 
the  amount  of  profits  reported  by  the  master  and  decreed  by  the 
court,    lb. 


INDEX.  728 

17.  In  estimating,  in  a  suit  for  the  infringement  of  letters  patent,  the 
profits  which  the  defendant  has  made  by  the  use  of  the  plain tiif*s  de- 
vice, where  such  device  is  a  mere  improvement  upon  what  was  known 
before  and  was  open  to  the  defendant  to  use,  the  plaintiff  is  limited 
to  such  profits  as  have  arisen  from  the  use  of  the  improvement  over 
what  the  defendant  might  have  made  by  the  use  of  that  or  other 
devices  without  such  improvement.  McCreary  v.  Pennsylvania  Canal 
Co.,  459. 

18.  An  inventor  took  out  letters  patent  for  an  invention  intended  to  accom- 
plish a  certain  result.  Subsequently  he  took  out  a  second  patent,  cov- 
ering the  invention  protected  by  the  first,  and  accomplishing  the  same 
result  by  a  further  improvement.  While  holding  both-  patents,  he 
sued  to  recover  damages  for  the  infringement  of  the  second,  without 
claiming  to  recover  damages  for  the  infringement  of  the  firat.  Heldf 
that  he  could  recover  only  for  the  injuries  resulting  from  use  of  the 
further  improvement  covered  by  the  second  letters,  and  that  if  no  such 
injury  were  shown  the  defendant  would  be  entitled  to  judgment.    lb, 

19.  The  alleged  invention  protected  by  letters  patent  No.  50,591,  granted 
October  24,  1865,  to  John  H.  Irwin,  was  a  combination  of  old  devices, 
each  performing  its '  old  function  and  working  out  its  own  effect,  with- 
out producing  anything  novel  as  the  result  of  the  combination,  and 
was  not  patentable.     Adams  v.  Bellaire  Stamping  Co..,  539. 

20.  When  the  sole  issue  in  an  action  for  the  infringement  of  a  patent  is  as 
to  the  patentable  character  of  the  alleged  invention,  it  is  not  eiTor  to 
decline  to  instruct  the  jury  that  the  fact  that  the  machine  had  practi- 
cally superseded  all  others  was  strong  evidence  of  its  novelty.    Ih. 

21.  Reissued  letters  patent  No.  9616,  granted  to  Rodmond  Gibbons  March 
22,  1881,  on  the  surrender  of  letters  patent  No.  178,287,  for  an  im- 
provement in  pantaloons,  are  void  for  want  of  patentable  novelty  in 
the  invention  claimed  in  it.    Patent  Clothing  Co,  v.  Glover,  560. 

22.  Letters  patent  No.  208,258,  granted  September  24,  1878,  to  Henry  M. 
Myers  for  an  "  improvement  in  handle  sockets  for  shovels,  spades  and 
scoops  "  are  void  for  want  of  novelty  in  the  alleged  invention  covered 
by  them,  that  invention  having  been  anticipated  by  the  *<  Ames  Cali- 
fornia spade."    Myers  v.  Groom  Shovel  Co.,  674. 

PAYMENT. 

1.  Where  the  facts  clearly  show  that  a  certain  sum  is  due  from  one  person 

to  another,  a  release  of  the  entii'e  sum  upon  payment  of  part  is  with- 
out consideration,  and  the  creditor  may  still  sue  for  and  recover  the 
residue ;  but,  if  there  be  a  bona  fide  dispute  as  to  the  amount  due,  that 
dispute  may  be  the  subject  of  a  compromise.  Fire  Insurance  Associa- 
turn  V.  Wickham,  564. 

2.  When  a  claim  not  yet  due  is  prepaid  in  part  by  the  debtor,  such  prepay- 

ment may  operate  as  a  discharge  of  the  whole  claim  if  both  parties  in- 
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tended  it  to  be  a  consideration  for  such  discbarge ;  and  whether  both 
parties  so  intended  is  a  question  for  the  jury.    lb. 

<S66  Contract,  8; 
Equity,  5; 
Evidence,  6. 

PLEADING. 

See  Evidence,  4 ; 

Jurisdiction,  A,  5 ;  C,  1,  2,  d. 

POST  OFFICE. 
See  Evidence,  3. 

PRACTICE. 

1.  There  having  been  some  irregularity  in  the  submission  of  this  case  on 

the  15th  of  December,  1890,  the  court  allows  a  resubmissson,  and  an 
additional  brief  is  filed  at  its  request ;  and  it  now  adheres  to  its  former 
decision,  137  U.  S.  692,  dismissing  the  writ  for  want  of  jurisdiction. 
Caldwell  v.  Texas,  209. 

2.  It  is  irregular  for  counsel  for  an  appellant  to  file,  with  a  motion  to  dia- 

miss,  the  appeal  papers  stating  the  grounds  on  which  the  motion  is 
made.     United  States  v.  Griffith,  212. 

8.  It  being  apparent  that  the  proceedings  in  this  court  were  for  delay,  No. 
356  is  affirmed  with  ten  per  cent  damages,  and  No.  357  is  dismissed, 
the  court  being  without  jurisdiction.  Gregory  Consolidated  Mining 
Co,  V.  Starry  222. 

4.  In  an  action  at  law  in  a  Circuit  Court,  judgment  being  rendered  for  the 
plaintiff,  there  was  no  bill  of  exception,  no  writ  of  error  nor  an  allow- 
ance of  appeal,  but  the  defendant  filed  a  supersedeas  bond  in  which  it 
was  alleged  that  the  defendant  had  *'  prosecuted  an  appeal  or  writ  of 
error  to  the  Supreme  Court  of  the  United  States  to  reverse  the  judg- 
ment." The  plaintiff  moved  for  the  revocation  of  the  supersedeas 
created  by  the  bond,  which  motion  was  denied.  The  motion  in  this 
court  for  leave  to  docket  and '  dismiss  the  case  was  granted.  Tuska- 
loosa  Northern  Railway  Co,  v.  Gnde,  244. 

6.  A  decree  in  chancery  in  a  Circuit  Court  having  been  brought  up  by 
writ  of  error  instead  of  appeal,  the  defendant  in  error  consented  to 
the  dismissal  of  the  writ,  and  the  court  announced  that  if  an  appeal  is 
seasonably  taken  the  transcript  of  the  record  in  this  cause  may  be  filed 
as  part  of  return.     Williams  v.  Pcusumpsic  Savings  Bank,  249. 

6.  An  application  by  petition  to  a  court  of  law,  after  its  judgment  has  been 
reversed  and  a  different  judgment  directed  to  be  entered,  to  so  change 
the  record  of  the  original  judgment  as  to  make  a  case  materially  dif- 
ferent from  that  presented  to  the  court  of  review, — there  being  no 
clerical  mistake,  and  nothing  having  been  omitted  from  the  record  of 
the  original  action  which  tiie  court  intended  to  make  a  matter  of 
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record,  —  was  properly  denied.  Such  a  case  does  not  come  within 
the  rule  that  a  court,  after  the  expiration  of  the  term,  may,  by  aa 
order,  nunc  pro  tunc,  amend  the  record  by  inserting  what  had  been 
omitted  by  the  act  of  the  clerk  or  of  the  court.  Hickman  y.  Fort 
ScoU,  416. 

7.  In  a  suit  in  equity  for  the  foreclosure  of  a  railroad  mortgage  this  court 
.     holds,  on  appeal  by  the  purchaser  at  the  foreclosure  sale  from  a  decree 

declaring  the  claim  of  an  intervenor  to  be  a  lien  upon  the  property, 
that  the  record  is  too  meagre  for  it  to  determine  whether  there  was  any 
error  in  the  decree.    Kneeland  v.  IfUce,  437. 

8.  A  stipulation  in  this  case  that  "testimony  heretofore  taken  and  filed  in 

this  cause  "  "  may  be  used  in  any  future  litigation  touching  "  the  sub- 
ject of  the  controversey  in  this  suit  is  held  not  to  import  into  the  suit 
testimony  from  other  records  in  this  court ;  it  not  appearing  by  this 
record  that  such  testimony  was  used  by  the  appellant  in  the  hearing 
below,  or  that  the  appellees  were  parties  to  the  stipulation.    lb. 

5«6  EviDRi^cE,  4 ;  Motion  for  Rehearing; 

Judgment,  1 ;  Ne  Exeat  ; 

Jurisdiction,  A,  8 ;  C,  1,  2,  8 ;  Witness. 
Local  Law,  2 ; 

PRINCIPAL  AND  AGENT. 

See  Contract,  9 ; 
Corporation,  2 ; 
''  Limited  Liability,  5. 

PRINCIPAL  AND  SURETY. 

"^^hile  adhering  to  the  rule  that  any  material  change  in  a  contract  made 
by  the  principal  without  the  assent  of  the  surety,  discharges  the  latter, 
the  court  is  of  opinion  that  the  charges  set  up  in  this  case  as  a  reason 
for  the  discharge  of  the  property  of  the  surety  were  not  material  and 
did  not  operate  to  discharge  it.     Cross  y.  Allen,  528. 

PROMISSOfeY  NOTE. 

See  Jurisdiction,  C,  1 ; 
Local  Law,  2. 

PUBLIC  LAND. 

1.  Congress,  March  3, 1863,  granted  to  Kansas  every  alternate  section  of 
land,  designated  by  odd  numbers  for  ten  sections  in  width  on  each  side, 
in  aid  of  the  construction  of  the  following  roads  and  each  branch 
thereof :  First ,  a  railroad  and  telegraph  from  the  city  of  Leavenworth, 
Kansas,  by  the  way  of  Lawrence  and  the  Ohio  City  crossing  of  the  Osage 
River,  to  the  Southern  line  of  the  State  in  the  direction  of  Galveston 
Bay,  in  Texas,  with  a  branch  from  Lawrence  by  the  valley  of  the  Wakar 
rusa  River  to  the  point  on  the  Atchison,  Topeka  and  Santa  F^  Rail- 
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road,  where  that  road  intersects  the  Neosho  River ;  Second^  a  railroad 
from  the  city  of  Atchison,  Kansas,  via  Topeka,  to  the  western  line 
of  that  State,  in  the  direction  of  Fort  Union  and  Santa  F^,  New 
Mexico,  with  a  branch  where  the  latter  road  crosses  the  Neosho, 
down  said  Neosho  Valley  to  the  point  where  the  road,  firet  named, 
enters  the  Neosho  Valley.  The  act  provided  that  in  the  case  of  defi- 
ciencies in  place  limits,  it  should  **  be  the  duty  of  the  Secretary  of  the 
Interior  to  cause  to  be  selected,  for  the  purposes  aforesaid,  from  the 
public  lands  of  the  United  States  nearest  to  tiers  of  sections  above 
specified,  so  much  land,  in  alternate  sections,  or  parts  of  sections,  desig- 
nated by  odd  numbers,  as  shall  be  equal  to  suqh  lands  as  the  United 
States  have  sold,  reserved  or  otherwise  appropriated,  or  to  which  the 
rights  of  preemption  or  homestead  settlements  have  attached."  The 
act  also  provided  that  the  "sections  and  parts  of  sections  of  land 
which,  by  such  grant,  shall  remain  to  the  United  States,  within  ten 
miles  on  each  side  of  said  road  and  branches "  [that  is,  the  even- 
numbered  sections  within  the  place  or  granted  limits,]  *<  shall  not  be 
sold  for  less  than  double  the  mininmm  price  of  the  public  lands  when 
sold;  nor  shall  any  of  said  lands  become  subject  to  sale  at  private 
entry  until  the  same  shall  have  been  first  offered  at  public  sale  to  the 
highest  bidder,  at  or  above  the  increased  minimum  price,  as  afore- 
said :  Provided,  That  actual  and  bona  fide  settlers,  under  the  provisions 
of  the  preemption  and  homestead  laws  of  the  United  States,  may,  after 
due  proof  of  settlement,  improvement,  cultivation  and  occupation,  as 
now  provided  by  law,  purchase  the  same  at  the  increased  minimum 
price  aforesaid:  And  provided,  also,  That  settlers  on  any  of  said  re- 
served sections,  under  the  provisions  of  the  homestead  law,  who 
improve,  occupy  and  cultivate  the  same  for  a  period  of  five  years  and 
comply  with  the  several  conditions  and  requirements  of  said  act,  shall 
be  entitled  to  patents  for  an  amount  not  exceeding  eighty  acres  each, 
anything  in  this  act  to  the  contrary  notwithstanding."  By  a  subse- 
quent act,  July  16,  1866,  for  the  benefit  of  the  Union  Pacific  Railroad 
Company,  Southern  Branch,  there  was  granted  to  the  State  for  the 
ose  of  that  company,  '*  every  alternate  section  of  land  or  parts 
thereof  designated  by  odd  numbers  to  the  extent  of  five  alternate  sec- 
tions per  mile  on  each  side  of  said  road,  and  not  exceeding  in  all  ten 
sections  per  mile ;  but  in  case  it  shall  appear  that  the  United  States 
have,  when  the  line  of  said  road  is  definitely  located,  sold  any  section 
or  any  part  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre- 
emption or  homestead  settlement  has  attached  to  the  same,  or  that 
the  same  has  been  reserved  by  the  United  States  for  any  purpose 
whatever,  then  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to 
cause  to  be  selected  for  the  purposes  aforesaid,  from  the  public  lands 
of  the  United  States  nearest  to  the  sections  above  specified,  so  much 
laud  as  shall  be  equal  to  the  amount  of  such  lands  as  the  United 
States  has  sold,  reserved  or  otherwise  appropriated,  or  to  which  the 
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right  of  homestead  settlement  or  preemption  has  attached  as  aforesaid, 
which  lands,  thus  indicated  by  the  direction  of  the  Secretary  of  the 
Interior,  shall  be  reserved  and  held  for  the  State  of  Kansas  for  the  use 
of  said  company  by  the  said  Secretary  for  the  purpose  of  the  construc- 
tion and  operation  of  said  raiboad,  as  provided  by  this  act."  This  last 
act  provided  also  "  That  any  and  all  lands  heretofore  reserved  to  the 
United  States  by  any  act  of  Congress,  or  in  any  other  manner  by  com- 
petent authority,  for  the  purpose  of  aiding  in  any  object  of  internal 
improvement  or  other  purpose  whatever,  be,  and  the  same  are  hereby, 
reserved  and  excepted  from  the  operation  of  this  act,  except  so  far  as 
it  may  be  found  necessary  to  locate  the  route  of  said  road  through 
such  reserved  lands,  in  which  case  the  right  of  way,  two  hundred  feet 
in  width,  is  hereby  granted  subject  to  the  approval  of  the  President  of 
the  United  States:  And  provided  further,  Tliat  said  lands  hereby 
granted  shall  not  be  selected  beyond  twenty  miles  from  the  line  of 
said  road."  The  routes  of  the  Leavenworth,  Lawrence  and  Fort  Gib- 
son Railroad  Company,  which  got  the  benefit  of  the  first  road  named 
in  the  act  of  1863,  and  the  Union  Pacific  Railroad  Company,  Southern 
Branch,  now  the  Missouri,  Kansas  and  Texas  Railroad  Company,  which 
succeeded  also  to  the  rights  of  the  Atchison  Company  in  respect  to 
the  road  down  the  Neosho  Valley,  crossed  each  other  in  the  valley,  so 
that  some  of  the  6r«n-numbered  sections  within  the  original  place 
limits  of  the  first-named  road  were  within  the  indemnity  limits  of 
the  latter  road,  and  some  «i'f  n-numbered  sections  were  within  the  com- 
mon indemnity  limits  of  both  roads :  Held,  (1)  That  the  ei?«n-n umbered 
sections  within  the  place  limits  of  the  Leavenworth,  Lawrence  and 
Fort  Gibson  Railroad  were  reserved  to  the  United  States  by  the  act 
of  1863,  and  therefore  were  excepted  from  the  grant  in  the  act  of 
1866  and  could  not  be  patented  to  the  Missouri,  Kansas  and  Texas 
Railway  Company  to  supply  deficiencies  in  its  place  limits ;  (2)  The 
even-numbered  sections  that  were  within  the  common  indemnity  limits 
of  both  roads  could  be  used  to  supply  deficiencies  in  the  place  limits  of 
the  Missouri,  Kansas  and  Texas  Railway  Company,  saving  the  rights 
acquired  under  the  preemption  and  homestead  laws  before  the  selec- 
tion of  such  lands  for  purposes  of  indemnity.  United  States  v.  Mis^ 
souri,  Kansas  ff  Texas  Railway,  358. 

2.  The  principle  reaffirmed  that  title  to  indemnity  lands  does  not  vest  in  a 
railroad  company,  for  the  benefit  of  which  they  are  contingently 
granted,  but  remains  in  the  United  States  until  they  are  actually 
selected  and  set  apart  under  the  direction  of  the  Secretary  of  the 
Interior  specifically  for  indemnity  purposes,    lb, 

8.  Where  a  patent  has  been  fraudulently  obtained,  and  such  fraudulent 
patent,  if  allowed  to  stand,  would  work  prejudice  to  the  interests  or 
rights  of  the  United  States,  or  would  prevent  the  Government  from 
fulfilling  an  obligation  incurred  by  it,  either  to  the  public  or  to  an 
individual,  which  personal  litigation  could  not  remedy,  there  would  be 
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an  occanon  which  would  ipake  it  the  duty  of  the  Government  to 
institute  judicial  proceedings  to  vacate  such  patent.  These  principles 
equally  apply  where  patents  have  been  issued  by  mistake,  and  they 
are  especially  applicable  where  a  multiplicity  of  suits,  each  one  de- 
pending upon  the  same  facts  and  the  same  questions  of  law,  can  be 
avoided,  and  where  a  comprehensive  decree,  covering  all  contested 
rights,  would  accomplish  the  substantial  ends  of  justice.  76. 
4.  Kansas  City^  Lawrence  ffc.  Railroad  v.  The  Attorney  General^  118  U.  S. 
682,  distinguished,  and  held  to  decide  only  the  right  of  the  Missouri, 
Kansas  and  Texas  Company  to  idemnity  from  the  <M/<f-numbered  sec- 
tions within  the  overlapping  indemnity  limits  of  that  company  and 
the, Leavenworth,  Lawrence  and  Fort  Gibson  Company.    lb, 

RAILROAD. 

In  a  suit  in  equity  brought  against  a  railroad  company,  by  a  judgment 
creditor,  for  the  sale  of  its  road,  because  of  insolvency,  the  road  being 
covered  by  numerous  mortgages,  a  receiver  was  appointed,  on  whose 
petition  an  order  was  made  directing  him  to  issue  receiver's  certificates 
to  various  parties,  who  claimed  to  be  sub-contractors  for  building  the 
road,  and  were  about  to  sell  certain  shares  of  the  stock  of  a  company 
whose  road  formed  part  of  the  line  of  road  and  were  held  in  pledge 
for  the  debts.  The  order  directed  that  the  certificates  should  be  a 
first  lien  on  a  certain  part  of  the  road  and  should  so  state  on  their 
face.  They  were  so  issued.  The  trustee  in  the  mortgages  was  a  party 
defendant  to  the  suit,  when  the  receiver  was  appointed,  and,  by  its. 
counsel,  consented  to  the  issue  of  the  certificates.  The  trustee  also 
filed  a  foreclosure  bill,  in  which  a  decree  of  foreclosure  and  sale  was 
made,  providing  for  the*  payment  of  **  court  and  receiver's  indebted- 
ness," prior  to  the  payment  of  the  bondholders,  and  gave  leave  to  the 
purchaser  at  the  sale  to  appeal  from  any  order  directing  the  payment 
of  claims  as  prior  to  the  mortgage  bonds.  The  road  was  sold,  and  the 
purchaser,  under  the  order  of  the  court,  received  the  shares  of  stock 
referred  to.  The  claims  of  the  holders  of  the  certificates  were  re- 
ported favorably  by  a  master,  and,  on  exceptions  to  the  report,  by  the 
purchaser,  for  himself  and  other  bondholders,  the  court  allowed  all  the 
certificates  as  prior  liens,  and  directed  the  purchaser  to  pay  their 
amount  into  court:  Held,  (1)  The  issue  of  the  certificates  was  proper; 
(2)  Good  faith  required  that  the  promise  of  the  court  should  be 
redeemed;  (3)  The  purchaser  and  the  bondholders  were  estopped 
from  setting  up  any  claim  against  the  priority  of  the  certificates. 
Knedand  v.  Luce  (2),  491. 

See  Contract,  8; 
Equity,  6,  7 ; 
Jurisdiction,  E,  2; 
Receiver,  2. 


INDEX.  726 

RECEIVER, 

1.  Whether  a  person  holding  the  office  of  receiver  can  be  held  responsible 

for  the  acts  of  his  predecessor  in  the  same  office  is  not  a  Federal  ques- 
tion, but  a  question  of  general  law.     McNulta  v.  Lochridge,  327. 

2.  A  receiver  of  a  railroad,  appointed  by  a  Federal  court,  is  not  entitled 

under  the  act  of  March  3,  1887,  c.  373,  §  3,  24  Stat.  552,  554,  to  im- 
munity from  suit  for  acts  done  by  his  predecessor,  without  previous 
permission  given  by  that  court.    lb, 

^.  An  adverse  judgment  of  a  state  court,  upon  the  claim  of  a  receiver 
appointed  by  a  Federal  court,  of  immunity  from  suit  without  leave 
of  the  appointing  court  first  obtained,  is  subject  to  review  in  this 
court.    76.  •  • 

4.  Actions  will  lie  by  and  against  a  receiver  for  causes  of  action  accruing 
under  his  predecessor  in  office.    lb. 

See  Equity,  6 ; 
Railroad. 

RECEIPT. 
See  Evidence,  6. 

REGULATION  OF  COMMERCE. 

See  Constitutional  Law,  AJ  1,  2,  4,  5j 
Jurisdiction,  A,  13. 

REMOVAL  FROM  OFFICE 
See  Courts  of  the  United  States. 

REMOVAL  OF  CAUSES. 

Numerous  judgments  at  law  were  rendered  in  the  state  court  in  favor  of 
the  same  party,  against  the  same  defendant ;  in  each  case,  the  judg- 
ment was  for  less  than  five  hundred  dollars,  but  the  aggregate  of  all 
the  judgments  was  over  three  thousand  dollars.  After  the  close  of  the 
term,  the  defendant  against  whom  the  judgments  were  rendered,  filed 
a  petition  in  the  same  court  for  the  annulment  of  the  judgments  upon 
the  ground  that,  without  negligence,  laches  or  other  fault  upon  the 
part  of  the  petitioner,  they  had  been  fraudulently  obtained.  Subse- 
quently the  petitioner  filed  a  proper  petition  and  bond  for  the  removal 
of  the  case  into  the  Circuit  Court  of  the  United  States.  The  applica- 
tion  was  refused  and  the  state  court  proceeded  to  final  judgment. 
Heldy 

(1)  Upon  the  filing  of  a  proper  petition  and  bond  for  the  removal  of  a 
cause  pending  in  a  state  court,  such  cause,  if  removable  under  the  act 
of  Congress,  is,  in  law,  removed  so  as  to  be  docketed  in  the  Circuit 
Court  of  the  United  States,  notwithstanding  the  state  court  may  refuse 
to  recognize  the  right  of  removal ; 
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(2)  As  all  the  judgments  in  law  were  held  in  the  same  right  and  against 
the  same  parties,  and  as  their  validity  depended  upon  the  same  facts, 
the  defendant  therein,  in  order  to  avoid  a  multiplicity  of  actions,  and 
the  vexation  and  costs  arising  from  numerous  executions  and  levies, 
was  entitled  to  bring  one  suit  for  a  final  decree  determining  the  matter 
in  dispute  that  was  common  to  all  the  parties;  and  as,  under  the  rules 
of  equity,  such  a  suit  could  be  brought  in  a  court  of  the  United  States, 
the  aggregate  amount  of  all  the  judgments  sought  to  be  annulled  was 
the  value  of  the  matter  in  dispute ;  consequently,  the  cause  was  remov- 
able so  far  as  the  amount  involved  was  concerned ; 

(3)  A  Circuit  Court  of  the  United  States  in  the  exercise  of  its  equity  pow- 
ers, and  where  divers  citizenship  gives  jurisdiction  over  the  parties, 
may  deprive  a  party  of  the  benefit  of  a  judgment  fraudulently  obtained 
by  hirn  in  a  state  court,  if  the  circumstances  are  such  as  would  author- 
izie  relief  by  a  Federal  court  if  the  judgment  had  been  rendered  by  it 
and  not  by  a  state  court,  as  a  decree  to  that  effect  does  not  operate 
upon  the  state  court,  but  upon  the  party ; 

(4)  Where  a  suit  in  equity  is,  in  its  general  nature,  one  of  which  a  Circuit 
Court  of  the  United  States  may  rightfully  take  cognizance,  upon 
removal,  it  is  not  for  a  state  court  to  disregard  the  right  of  removal 
upon  the  ground  simply  that  the  averments  of  the  petition  or  bill  in 
equity  are  insufficient  gr  too  vague  to  justify  a  court  of  equity  in  grant- 
ing the  relief  asked.  It  is  for  the  Federal  court,  after  the  cause  is 
docketed  there,  and  upon  final  hearing,  to  determine  whether,  mider 
the  allegations  and  proof,  a  case  is  made  which  entitles  the  plaintiff 
to  the  relief  asked.    Marshall  v.  Holmes,  589. 

RESCISSION  OF  CONTRACTS. 

« 

See  Equity,  5 ; 
Laches. 

SHIPS  AND  SHIPPING. 
See  Limited  Liability. 

STATE  COURTS. 
See  Removal  of  Causes. 

STATUTE. 

A.    Statutes  of  the  United  States. 

See  Constitutional  Law,  A,  3;  Limited  Liability,  2,  4,  6; 

Courts  of  the  United  States;  National  Bank,  1; 

Customs  Duty;  Public  Land,  1 ; 

Jurisdiction,  A,  3, 10 ;  B,  1,  2 ;  C,  8 ;  Receiver,  2. 
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B.    Statutes  of  States  Ain>  Territories. 

Illinois.  See  Tax  Sale,  3 ; 

Usury. 
Kentucky,  See  Constitutional  Law,  A,  4. 

Massachusetts*  See  Constitutional  Law,  A,  3. 

New  York.  See  National  Bank,  11,  12. 

Oregon,  See  Limitation,  Statutes  of,  1 ; 

Local  Law,  1. 
Pennsylvania.  See  Constitutional  Law,  A,  1. 

Texas,  See  Fraudulent  Conveyance  ; 

Local  Law,  2. 
Virginia.  See  Constitutional  Law,  A,  5. 

STATUTE  OF  FRAUDS. 
See  Contract,  3,  4. 

SUPERSEDEAS. 
See  Practice,  4. 

SURVIVAL  OP  ACTION. 
See  Jurisdiction,  E,  2. 

TAX  AND  TAXATION. 

See  Constitutional  Law,  1,  2,  3,  4 ; 
Jurisdiction,  A,  13, 15. 

TAX  SALE. 

1.  Where  a  tax  deed  in  Illinois  is  relied  on  as  eyidence  of  paramount  title, 

it  is  indispensable  that  it  be  supported  by  a  valid  judgment  for  the 
taxes,  and  a  proper  precept  authorizing  the  sale.     Gage  y.  Bani,  344. 

2.  It  is  well  settled  in  that  State  that  a  tax  title  is  purely  technical,  an4 

depends  upon  a  strict  compliance  with  the  statute ;  and  that  the  giving 
of  the  particular  notice  required  by  the  statute  is  an  indispensable  con- 
dition precedent  to  the  right  to  make  a  deed  to  the  purchaser  or  his 
assignee.    lb, 

3.  The  owner  of  land  in  Illinois,  sold  for  the  non-payment  of  taxes,  or  of 

special  assessments,  is  entitled  to  be  informed  in  the  statutory  notice 
whether  the  sale  was  for  the  non-payment  of  a  tax,  or  of  such  an  as- 
sessment; and  a  notice  which  informs  him  that  the  sale  was  made 
"for  taxes  and  special  assessments,  authorized  by  the  laws  of  the  State 
of  Illinois  "  is  a  defective  notice.    IJf, 

4.  The  right  of  an  occupant  of  land  in  Illinois,  sold  for  the  non-payment  of 

taxes  or  special  assessments,  to  personal  notice  of  the  fact  of  sale,  be- 
fore the  time  of  redemption  expires,  is  expressly  given  by  the  Consti- 
tution of  Illinois,  and  is  fundamental :  and  upon  a  direct  issue  whether 
such  notice  was  given,  the  owner  testifying  that  he  did  not  receive 
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notice,  the  evidence  should  be  clear  and  convincing  that  it  was 
given  as  required  by  law,  before  the  tax  title  can  be  held  to  be  parar 
mount.    lb, 

TEXAS. 

See  Local  Law,  2. 

TRUST. 

A  trust  deed,  covering  real  estate,  provided  that  in  the  case  of  a  sale  by 
the  trustee,  at  public  auction,  upon  advertisement,  all  costs,  charges 
and  expenses  of  such  advertisement,  sale  and  conveyance,  including 
commissions,  such  as  were  at  the  time  of  the  sale  allowed  by  the  laws 
of  Illinois  to  sheriffs  on  sale  of  real  estate  on  execution,  should  be  paid 
out  of  the  proceeds.  Heldf  (1)  that  this  provision  did  not  impose  upon 
the  boiTower  the  burden  of  paying  to  a  lender  a  solicitor's  fee  where  a 
suit  was  brought  for  foreclosure ;  (2)  that  the  commissions  referred  to 
in  the  deed  are  allowed  only  where  the  property  is  sold,  upon  adver- 
tisement, by  the  trustee,  without  suit.    Fowler  v.  Equitable  Trust  Co,^ 

384. 

See  Will. 

TRUST  SALE. 
See  Trust. 

USURY. 

1.  The  question  of  usury,  in  a  loan  made  in  1873  to  a  citizen  of  Illinois  by 

a  Connecticut  corporation  — the  loan  being  evidenced  by  notes  of  the 
borrower  payable  in  New  York,  and  secured  by  mortgage  upon  real 
estate  in  Illinois,  is  to  be  determined  by  the  laWs  of  the  latter  Stat6 
pursuant  to  its  statute  providing,  in  substance,  that  where  any  contract 
or  loan  shall  be  made  in  Illinois,  or  between  citissens  of  that  State  and 
any  other  State  or  countiy,  at  a  rate  legal  under  the  laws  of  Illinois^ 
it  shall  be  lawful  to  make  the  principal  and  interest  payable  in  any 
other  State  or  Territory,  or  in  London,  in  which  cases  the  contract  or 
loan  shall  be  governed  by  the  laws  of  Illinois,  unaffected  by  the  laws 
of  the  State  or  country  where  the  same  shall  be  made  payable. 
Folder  v.  Equitable  Trust  Co.,  384. 

2.  It  is  settled  doctrine  in  Illinois  that  the  mere  taking  of  interest  in  ad- 

vance does  not  bring  a  loan  within  the  prohibition  against  usury ;  but 
whether  that  doctrine  would  apply  where  the  loan  was  for  such  period 
that  the  exaction  by  the  lender  of  interest  in  advance  would,  at  the 
outset,  absorb  so  much  of  the,  principal  as  to  leave  the  borrower  very 
little  of  the  amount  agreed  to  be  loaned  to  him  is  not  decided.    lb. 

3.  A  contract  for  the  loan  or  forbearance  of  money  at  the  highest  legal 

rate  is  not  usury  in  Illinois,  merely  because  the  broker  who  obtains  a 
loan  —  but  who  has  no  legal  or  established  connection  with  the  lender 
as  agent  and  no  arrangement  with  the  lender  in  respect  to  compenssr 
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tion  for  his  serrices  —  exacts  and  receives,  in  addition  to  the  interest 
to  be  paid  to  the  lender,  commissions  from  the  borrower,    lb, 

4.  If  a  corporation  of  another  State,  through  one  of  its  local  agents  in 
Illinois,  negotiates  a  loan  of  money  to  a  citizen  of  the  latter  State,  at 
the  highest  rate  allowed  by  its  laws,  and  the  agent  charges  the  bor- 
rower, in  addition,  commissions  for  his  services  pursuant  to  a  general 
arrangement  made  with  the  company,  at  the  time  he  became  agent, 
that  he  was  to  get  pay  for  his  services  as  agent  in  commissions  from 
borrowers,  such  loan  is  usurious  under  the  law  of  Illinois,  although 
the  company  was  not  informed,  in  the  particular  case,  that  the  agent 
exacted  and  received  commissions  from  the  borrower.    lb, 

6.  In  Illinois,  when  tlie  contract  of  loan  is  usurious,  the  lender,  suing  the 
borrower  for  tlie  balance  due,  can  only  recover  the  principal  sum, 
diminished  by  applying  as  credits  thereon  all  payments  made  on 
account  of  interest.  In  such  cases,  whatever  the  borrower  pays  ou 
account  of  the  loan  goes  as  a  credit  on  the  principal  sum.    lb. 

6.  A  Connecticut  corporation  made  in  1876  a  loan  of  ten  thousand  dollars 
for  five  years  at  nine  per  cent  to  a  citizen  of  Illinois,  the  loan  being 
evidenced  by  note,  secured  by  deed  of  trust  on  real  estate  in  the  latter 
State,  providing  that  nothing  contained  in  it  should  be  so  construed 
as  to  prevent  a  foreclosure  by  legal  process,  and  that  upon  any  fore- 
closure the  corporation  should  recover  in  addition  to  the  principal. 
Interest  and  ordinary  costs,  a  reasonable  attorney's  or  solicitor's  •  fee, 
not  exceeding  five  per  cent  for  the  collection  thereof.  It  was  also 
stipulated  in  the  deed,  that  the  decree  or  order  for  foreclosure  should 
direct  and  require  that  the  expenses  of  such  foreclosure  and  sale, 
including  the  fees  of  solicitor  and  counsel,  be  taxed  by  the  court  at  a 
reasonable  amount,  and  paid  out  of  the  proceeds  of  the  sale.  The 
highest  rate  allowed  by  the  laws  of  Illinois  at  the  time  of  the  loan 
was  ten  per  cent.  The  borrower  paid  the  agent  of  the  company  a 
commission  of  9150  under  such  an  arrangement  as  that  referred  to  in 
the  case  of  Fowler  v.  Equitable  Trust  Co.,  141  U.  S.  884.  Held,  (1)  that 
the  payment  of  these  commissions  to  the  company's  agent  did  not 
make  the  contract  usurious,  because  if  that  sum  was  added  to  the  nine 
per  cent  stipulated  to  be  paid,  the  total  amount  of  the  interest  ex- 
acted was  less  than  the  highest  rate  then  allowed  by  law ;  (2)  the 
stipulation  in  the  deed  of  trust  providing  for  the  payment  by*  the 
borrower,  in  addition  to  ordinary  costs,  of  a  reasonable  solicitor'S'fee, 
not  exceeding  five  per  cent,  for  collection  in  the  event  of  a  suit  to 
foreclose,  did  not  make  the  contract  usurious  under  the  law  of  Illi- 
nois.   Fowler  v.  Equitable  Tmst  Co.,  411. 

WAIVER. 
See  Jurisdiction,  C,  3* 

WARRANTY. 
See  CoNTBACT,  7. 
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WILL. 

A  testator  gave  all  his  estate,  real  and  personal,  to  his  executors,  for  the 
term  of  twenty  years,  ''in  trust,  and  for  the  uses,  objects  and  pur- 
poses hereinafter  mentioned,''  and  authorized  them  to  make  leases  not 
extending  beyond  the  twenty  years,  and  to  lend  money  on  mortgage 
for  the  same  period;  and,  ''after  the  expiration  of  the  trust  estate 
vested  in  my  executors  and  trustees  for  the  term  of  twenty  years  after 
my  decease,"  devised  and  bequeathed  one-fourth  part  of  all  his  estate, 
subject  to  the  payment  of  debts  and  legacies,  to  his  widow,  one-fourth  to 
his  daughter,  one-fourth  to  his  brother,  and  one-fourth  to  his  nephew ; 
gave  certain  legacies  and  annuities  to  other  persons ;  directed  his  exec- 
utors to  pay  a  certain  part  of  the  income  to  his  brother  "  until  the  final 
division  of  my  estate,  which  shall  take  place  at  the  end  of  twenty  years 
after  my  decease,  and  not  sooner ; "  that  no  part  of  his  estate  should 
*'  be  sold,  mortgaged  (except  for  building)  or  in  any  manner  encum- 
bered, until  the  end  of  twenty  years  from  and  after  my  decease,  when 
it  may  be  divided  or  sold  for  the  purposes  of  making  a  division  be- 
tween my  devisees  as  herein  directed ; "  and  also  that,  in  the  event  of 
any  of  the  legatees  or  annuitants  being  alive  at  the  end  of  the  twenty 
years,  there  should  then  be  a  division  of  all  his  estate,  "anything 
herein  contained  to  the  contrary  notwithstanding;  and  in  such  case 
my  executors,  in  making  division  of  the  said  estate,  shall  apportion 
each  legacy  or  annuity  on  the  estate  assigned  to  my  devisees,  who  are 
hereby  charged  with  the  payment  of  the  same  according  to  the  appor- 
tionment of  my  said  executors ; "  and  further  provided  as  follows:  "It 
is  my  will  that  my  trustees  aforesaid  shall  pay  the  several  gifts,  lega- 
cies, annuites  and  charges  herein  to  the  persons  named  in  this  will, 
and  that  no  creditors  or  assignees  or  purchasers  shall  be  entitled  to  any 
part  of  the  bounty  or  bounties  intended  to  be  given  by  me  herein  for 
the  personal  advantage  of  the  persons  named ;  and  therefore  it  is  my 
will  that,  if  either  of  the  devisees  or  legatees  named  in  my  will  shall 
in  any  way  or  manner  cease  to  be  personally  entitled  to  the  legacy  or 
devise  made  by  me  for  his  or  her  benefit,  the  share  intended  for  such 
devisee  or  legatee  shall  go  to  his  or  her  children,  in  the  same  manner 
as  if  such  child  or  children  had  actually  inherited  the  same,  and,  in 
the  event  of  such  person  or  persons  having  no  children,  then  to  my 
daughter  and  her  heirs."  He  also  declared  it  to  be  his  wish  that  W., 
one  of  his  executors,  should  collect  the  rents  and  have  the  general 
supervision  during  the  twenty  years;  and  further  provided  that  the 
share  devised  to  his  daughter  should  be  conveyed  at  the  expiration  of 
the  twenty  years,  for  her  sole  use,  to  three  trustees  to  be  chosen  before 
her  marriage  by  herself  and  the  trustees  named  in  the  will,  and  the 
net  income  be  paid  to  her  personally  for  life,  and  the  principal  be  con- 
veyed after  her  death  to  her  children  or  appointees;  and  that,  in  the 
event  of  his  wife^s  marrying  again,  the  share  devised  to  her  should  be 
held  by  his  trustees  for  her  sole  use.    Heldf  (1)  That  the  powers  con- 
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ferred  and  the  trusts  imposed  were  annexed  to  the  oflSoe  of  executors ; 
and  that  they  took  the  legal  title  in  fee,  to  hold  until  they  had  divided 
the  estate,  or  the  proceeds  of  its  sale,  among  the  devisees  of  the  resi- 
due. (2)  That  an  equitable  estate  in  fee  in  one  fourth  of  the  residue 
of  the  estate  vested  in  the  brother  and  the  nephew,  respectively,  from 
the  death  of  the  testator.  (3)  That  the  limitation  over,  in  case  of 
alienation,  was  intended  to  apply  to  the  residuary  devisees,  but  was 
void  because  repugnant  to  the  estates  devised.  (4)  That  by  the  law 
of  Illinois  such  an  equitable  estate  could  not  be  taken,  at  law  or  in 
equity,  for  the  debts  of  the  owner.  (5)  That  a  conveyance  thereof  by 
such  owner,  in  consideration  of  au  agreement  of  the  grantee  to  buy  up 
outstanding  judgments  against  the  grantor,  and  to  sell  the  interest 
conveyed  and  pay  one-half  of  the  net  proceeds  to  the  grantor's  wife,  no 
part  of  which  agreement  was  performed  by  the  grantee,  gave  him  no 
right  which  a  court  of  equity  would  enforce.  (6)  That  these  conclu- 
sions were  not  affected  by  the  following  facts:  The  daughter  was 
married  ten  years  after  the  death  of  the  testator,  having  first,  by  in- 
denture with  the  trustees  named  in  the  will,  appointed  them  to  be 
trustees  for  the  benefit  of  herself  and  her  children.  Just  before  the 
end  of  twenty  years  from  the  testator's  death,  a  mortgagee  of  all  the 
real  estate  agreed  with  the  trustees  under  the  will  to  postpone  pay- 
ment of  the  principal  and  to  reduce  the  rate  of  interest  of  the  mort- 
gage debt,  provided  the  whole  estate  should  continue  to  be  managed 
by  W. ;  and  thereupon  the  testator's  widow,  brother,  nephew,  daugh- 
ter and  her  husband,  individually,  and  the  widow,  brother  and  W.,  as 
tiTistees  of  tlie  daughter,  made  to  W.  a  power  of  attorney,  reciting  that 
by  the  will  the  testator  devised  his  whole  estate  in  trust  for  the  period 
of  twenty  years,  which  was  about  to  expire,  and  upon  the  termination 
of  that  trust  to  the  widow,  brother,  nephew  and  daughter  in  equal 
parts,  and  that  it  was  deemed  advantageous  to  the  devisees,  as  well  as 
to  the  mortgagee,  that  the  estate  should  continue  to  be  managed  as  a 
whole,  and  therefore  authorizing  W.  to  take  possession,  to  collect  rents, 
to  pay  taxes,  debts  against  the  estate,  and  expenses  of  repairs  and 
management,  and  to  sell  and  convey  the  whole  or  any  part  of  the  estate 
at  his  discretion.    Potter  v.  Conchy  296. 

WITNESS. 

A  court  of  the  United  States  cannot  order  a  plaintiff,  in  an  action  for  an 
injury  to  the  person,  to  submit  to  a  surgical  examination  in  advance 
of  the  trial.     Union  Pacific  Railway  Co.  v.  Botsford^  250. 

WRIT  OF  ERROR- 
See  Practic£,  5. 


